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TITLE 9

CIVIL PRACTICE
VOLUME 6

. Declaratory Judgments, 9-4-1 through 9-4-11.
10.

Civil Practice and Procedure Generally, 9-10-1 through
9-10-204.

VOLUME 7

Civil Practice Act, 9-11-1 through 9-11-133.
VOLUME 7A

Verdict and Judgment, 9-12-1 through 9-12-138.
Executions and Judicial Sales, 9-13-1 through 9-13-178.
Habeas Corpus, 9-14-1 through 9-14-53.

Court and Litigation Costs, 9-15-1 through 9-15-16.

Uniform Civil Forfeiture Procedure Act, 9-16-1 through
9-16-22.

Georgia Uniform Mediation Act, 9-17-1 through 9-17-14.

Law reviews. Adjudication,” see 53 Ga. L. Rev. 1335
For annual survey on trial practice and (2019).
procedure, see 69 Mercer L. Rev. 1249 For article, “An Empirical Evaluation of

(2018).

Proposed Civil Rules for Multidistrict Liti-

For article, “Surges and Delays in Mass gation,” see 55 Ga. L. Rev. 221 (2020).

Sec.
9-11-3.

CHAPTER 11
CIVIL PRACTICE ACT
Article 2 Sec.

Commencement of Action and g;ﬁlg of civil case filing

Service 9-11-4.1. Certified process servers.
9-11-5. Service and filing of plead-
Commencement of action; ings subsequent to the origi-

1
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T.9, C.11

Sec.
nal complaint and other pa-
pers.

Article 3
Pleadings and Motions

Pleading special matters.
Exercise of rights of freedom
of speech and to petition
government for redress of
grievances; legislative find-
ings; verification of claims;
definitions; procedure on
motions; exception; fees and
expenses.

Answer, defenses, and objec-
tions; when and how pre-
sented and heard; when de-
fenses waived; stay of
discovery.

Article 4

9-11-12.

Parties

9-11-17. Real party in interest; ca-

pacity.
Article 5
Depositions and Discovery

9-11-26. General provisions govern-

ing discovery.

Law reviews.

For article, “Exodus from and Transfor-
mation of American Civil Litigation,” see
65 Emory L.J. 1491 (2016).

For article, “Class Warfare: The Disap-
pearance of Low-Income Litigants from
the Civil Docket,” see 65 Emory L.J. 1531
(2016).

For article, “Settlement’s Rusty Sword:
The Forgotten Role of Rule 68 in Consti-

CIVIL PRACTICE

T.9, C.11
Sec.
9-11-26.1. Deposition from officers;
protective orders.
Article 6
Trials
9-11-41. Dismissal of actions; effect.
Article 7
Judgment
9-11-58. Entry of judgment; judge’s

name to be typed, printed,
or stamped after signature;
filing of civil case disposi-
tion form.

Article 8

Provisional and Final Remedies and
Special Proceedings

9-11-67.1. Settlement offers and agree-
ments for personal injury,
bodily injury, and death
from motor vehicle; pay-

ment methods.
Article 10
Forms

9-11-133. Forms meeting require-
ments for civil case filing

and disposition information.

tutional Litigation,” see 70 Mercer L. Rev.
457 (2019).

For annual survey on trial practice and
procedure, see 71 Mercer L. Rev. 305
(2019).

For article, “The Inherent and Supervi-
sory Power,” see 54 Ga. L. Rev. 411 (2020).

For article, “Character Evidence in the
Civil Setting,” see 26 Ga. St. B.J. 20 (Dec.
2020).
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T.9, C.11, A.1

CIVIL PRACTICE ACT

9-11-3

ARTICLE 1
SCOPE OF RULES AND FORM OF ACTION

9-11-1. Scope of chapter; construction.

Law reviews.
For note, “Georgia’s Approach to Pro-
portionality and Sanctions for the Spolia-

For article, “A Guide to Winning Your
eDiscovery Dispute and Teaching the
Judge Along the Way,” see 30 Ga. B.J. 24

tion of Electronically Stored Information,”
see 37 Ga. St. U.L. Rev. 603 (2021).

(May 2025).

ARTICLE 2
COMMENCEMENT OF ACTION AND SERVICE

RESEARCH REFERENCES

ALR.
COVID-19 Related Litigation: Effect of

pandemic on deadlines for state court fil-
ings and hearings, 55 A.L.R.7th 3.

9-11-3. Commencement of action; filing of civil case filing form.

(a) A civil action is commenced by filing a complaint with the court.

(b) At the time of filing the complaint for a civil action in superior
court or state court, the plaintiff shall file the appropriate civil case
filing form with the clerk of the court. The form shall contain complete
information and shall be substantially in the form prescribed by the
Judicial Council of Georgia. The filing of the complaint shall not be
delayed for the filing of the case filing form. If, after a civil action has
been filed, the court presiding over the civil action decides that the civil
case filing form has not been filed or has been filed incorrectly, the court
shall require the plaintiff to file the civil case filing form or an amended
form. In no case shall the failure to accurately complete the civil case
filing form required by this Code section provide a basis to dismiss a
civil action.

History. 9-11-133” at the end of the second sen-

Ga. L. 1966, p. 609, § 3; Ga. L. 2000, p.
850, § 1; Ga. L. 2001, p. 4, § 9; Ga. L.
2006, p. 648, § 1/HB 1195; Ga. L. 2017, p.
632, § 2-1/SB 132.

Amendments.

The 2017 amendment, effective Janu-
ary 1, 2018, substituted “by the Judicial
Council of Georgia” for “in Code Section

2025 Supp.

tence of subsection (b).
Law reviews.

For note, “How to Fill a Procedural
Loophole: Re-evaluating the Ragan and
Walker Analysis in Light of Federal Rule
of Civil Procedure 4(M),” see 52 Ga. L.
Rev. 581 (2018).
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9-11-4

JUDICIAL DECISIONS

No complaint in the record. — Pro-
bate court’s award of damages was re-
versed because the court could not con-
strue the imposition of more than $19,000
as a fine for criminal contempt as acts of
criminal contempt could be punished by
fines not exceeding $500, and the impos-

ing of damages for civil contempt violated
the law because the probate court imposed
damages unconditionally and there was
no complaint in the record. In re Estate of
Butler, 356 Ga. App. 287, 846 S.E.2d 615,
2020 Ga. App. LEXIS 430 (2020).

RESEARCH REFERENCES

ALR.

Acts in violation of bankruptcy stay as
void or voidable under federal law — fed-
eral appellate cases, 81 A.L.R. Fed. 3d 6.

9-11-4. Process.

Law reviews.

For annual survey on business associa-
tions, see 69 Mercer L. Rev. 33 (2017).

For annual survey on local government
law, see 69 Mercer L. Rev. 205 (2017).

For note, “How to Fill a Procedural
Loophole: Re-evaluating the Ragan and
Walker Analysis in Light of Federal Rule
of Civil Procedure 4(M),” see 52 Ga. L.
Rev. 581 (2018).

For annual survey on business associa-
tions, see 70 Mercer L. Rev. 19 (2018).

For article, “2018 Georgia Corporation
and Business Organization Case Law De-
velopments,” see 24 Ga. St. B.J. 36 (June
2019).

For annual survey on real property, see
71 Mercer L. Rev. 241 (2019).

For article with annual survey on ad-
ministrative law, see 73 Mercer L. Rev. 1
(2021).

For article, “The City Suit,” see 72
Emory L.J. 1351 (2023).

JUDICIAL DECISIONS

ANALYSIS

GENERAL CONSIDERATION
TIMELINESS OF SERVICE
WAIVER
DEFECTIVE SERVICE
PERsoONAL SERVICE

1. In GENERAL
CORPORATIONS
MiNors

% N oA o1

. AGENTS

SERVICE BY PUBLICATION

SERVICE BY MAIL

NoONRESIDENTS; RESIDENTS OUTSIDE STATE
Proor or SErVICE

SPECIAL STATUTORY PROCEEDINGS

Prrsons orF Unsounp MIND OR INcAPABLE oF CONDUCTING OWN AFFAIRS
Counries, MunicipaLiTies, CiTies, AND TowNs
Service AT DweLLING House or UsvuaL PrLAcE oF ABODE
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General Consideration

Summons was “signed”. — Trial
court did not err in ruling that the juris-
dictional requirement that a summons
must be issued and signed by the clerk
had been met since the summons was
stamped “Efiled,” dated, and bore the
name of the clerk. SunTrust Bank w.
Bickerstaff, 375 Ga. App. 37, 913 S.E.2d
51, 2025 Ga. App. LEXIS 63 (2025).

Pending motion when final judg-
ment entered does not extend timing
for appeal. — Hospital’s motion to dis-
miss an appeal was granted because the
order granting summary judgment was a
final judgment since the order concluded
the case and the fact that the ancillary
issue of the cost award under O.C.G.A.
§ 9-11-4(d) remained pending did not
prevent the judgment from being final for
purposes of O.C.G.A. §§ 5-6-34(a)(1) and
5-6-38(a); thus, the appeal was untimely
since the appeal was brought outside of
the 30-day time frame from the trial
court’s entry of judgment. Edokpolor v.
Grady Mem. Hosp. Corp., 338 Ga. App.
704,791 S.E.2d 589, 2016 Ga. App. LEXIS
530 (2016), rev’d, 302 Ga. 733, 808 S.E.2d
653, 2017 Ga. LEXIS 978 (2017).

Judgment not final. — Supreme court
reversed the decision of the court of ap-
peals that a judgment was final when the
trial court entered a judgment that re-
solved all of the issues in a case except the
amount to be awarded for the expenses of
service of process because the reserved
issue regarding the motion for expenses
remained pending at the time the trial
court awarded summary judgment to the
defendant. Edokpolor v. Grady Mem.
Hosp. Corp., 302 Ga. 733, 808 S.E.2d 653,
2017 Ga. LEXIS 978 (2017).

Timeliness of Service

Failure to timely serve did not re-
quire dismissal with prejudice. — In a
personal injury case arising from a car
wreck, the trial court erred in dismissing
the plaintiff’s complaint with prejudice for
failure to timely serve the defendant be-
cause dismissal for insufficiency of service
of process was a finding by the trial court
that service was not perfected in a reason-
able and diligent manner within the pre-

2025 Supp.
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scribed statute of limitation but not a
ruling that the plaintiffs action was, in
fact, barred by the running of the statute
of limitation. Griffin v. Stewart, 362 Ga.
App. 669, 870 S.E.2d 3, 2022 Ga. App.
LEXIS 85 (2022).

Failure to serve complaint prior to
expiration. — Trial court abused the
court’s discretion by denying the defen-
dant’s motion to dismiss given the plain-
tiff's complete failure to account for the
three-month delay between filing the com-
plaint and serving the defendant, during
which the statute of limitations expired.
UHS of Peachford v. Brady, 361 Ga. App.
290, 864 S.E.2d 129, 2021 Ga. App. LEXIS
474 (2021).

Time for filing answer runs from
date proof of service filed. — Trial
court properly denied the plaintiffs’ mo-
tion to default the defendants because
although the defendants’ written acknowl-
edgment of service was dated June 17,
2014, but not filed with the trial court
until more than five business days later,
such late filing did not cause the answer to
be untimely under O.C.G.A. § 9-11-4(h)
as the date of filing the proof of service
triggered the defendants’ 30-day period
for filing an answer. Summers v. Wasdin,
337 Ga. App. 671, 788 S.E.2d 573, 2016
Ga. App. LEXIS 390 (2016).

Waiver

No case can proceed without ser-
vice upon defendant in one of the
modes prescribed by law, etec. District
court did not err in dismissing plaintiff’s
suit without prejudice as to an individual
for failure to properly serve because Geor-
gia law applied and required personal
service in those circumstances. Hunt v.
Nationstar Mortg., No. 21-10398, 2022
U.S. App. LEXIS 14604 (11th Cir. May 27,
2022), cert. denied, 144 S. Ct. 183, 217 L.
Ed. 2d 73, 2023 U.S. LEXIS 3778 (2023).

Defective Service

Service could not be perfected on
hospital authority. — Trial court com-
mitted no error in concluding that service
could not be perfected on the hospital
authority under 0.C.G.A.
§ 9-11-4(e)(1)(A) and, thus, service was
never properly perfected on the hospital



9-11-4
Defective Service (Cont’d)

authority in the original suit brought by
the surviving spouse, rendering that suit
void and precluding a renewal of the
claims against the hospital authority,
which were barred by the applicable
two-year statute of limitation. Lathan v.
Hosp. Auth. of Charlton County, 343 Ga.
App. 123, 805 S.E.2d 450, 2017 Ga. App.
LEXIS 453 (2017).

Personal Service
1. In General

Unauthorized to accept service. —
Trial court’s finding that the registered
agent was not authorized to accept service
for defendant was supported by some evi-
dence and upheld based on an affidavit
and documents from the office of Georgia’s
Secretary of State showing that the regis-
tered agent was not defendant’s registered
agent in Georgia. Rafac v. Jiangsu Linhai
Power Mach. Group Corp., 371 Ga. App.
885,903 S.E.2d 688, 2024 Ga. App. LEXIS
240 (2024).

Personal service sufficient even
though documents dropped at feet. —
Because the record showed that the pro-
cess server went to a municipal court on a
day the appellant was scheduled to ap-
pear, located a person fitting the appel-
lant’s description who responded to the
appellant’s name, and left the documents
that the individual refused to accept at
the individual’s feet, and the appellant did
not attach any document supporting the
assertion that the appellant was not at
the court on the day in question, there was
some evidence supporting the fact the
appellant was properly served; the trial
court did not abuse the court’s discretion
in finding that the court had personal
jurisdiction over the appellant. Youd v.
Beskin, 364 Ga. App. 333, 874 S.E.2d 831,
2022 Ga. App. LEXIS 304 (2022).

2. Corporations

Service by publication. — Trial court
did not err in denying the plaintiff's mo-
tion for service by publication based on
the defendant evading service as the
plaintiff did not show diligence in deter-
mining that the wuninsured motorist,

CIVIL PRACTICE
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namely the defendant, was either out of
state or avoiding service as the plaintiff
did not look online or even ask opposing
counsel to accept service. Watts wv.
Brittian, 362 Ga. App. 93, 866 S.E.2d 631,
2021 Ga. App. LEXIS 565 (2021).

In a suit for past due assessments, late
charges, interest, and attorney fees, the
phrase “absent party” in O.C.G.A. §
9-11-4(f)(1)(C) regarding service by
publication was interpreted to include all
others persons laid out in subdivision
(H(1)(A). Amisano v. Cross Creek
Condominium Association, Inc., 369 Ga.
App. 296, 893 S.E.2d 499, 2023 Ga. App.
LEXIS 447 (2023).

Denial of a default judgment was re-
versed, and the case was remanded to the
trial court because plaintiff did not show
that the clerk of court complied with
0.C.G.A. § 9-11-4(H(1)(C) as there was no
evidence that the notice of publication of
service, publication order, and complaint
were actually mailed to defendant by the
clerk of court in accordance with §
9-11-4(f)(1)(C). Amisano v. Cross Creek
Condominium Association, Inc., 369 Ga.
App. 296, 893 S.E.2d 499, 2023 Ga. App.
LEXIS 447 (2023).

Improper service when notice of a
valid address. — In an interlocutory
appeal, the trial court did not err in set-
ting aside a default judgment in the ap-
pellant’s action against the appellee be-
cause service of process upon the appellee
was insufficient under O.C.G.A. § 9-11-4
and there was a meritorious reason for
setting aside the default judgment as the
appellant had actual knowledge of a valid
address, or at least a last known address,
for the appellee and one of its officers —
namely the Concord, North Carolina office
— but failed to send the summons and a
copy of the complaint to that address.
Utilicom Supply Assocs. v. Terra Tech,
Inc., 360 Ga. App. 509, 861 S.E.2d 449,
2021 Ga. App. LEXIS 380 (2021).

Service on Secretary of State. —
Trial court erred as a matter of law in
ruling that appellant waived its defense of
lack of service and denying its motion to
set aside on that basis because there was
no evidence admitted below showing at-
tempted service on appellant and thus,
some evidence supported the trial court’s

2025 Supp.
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finding that service was not proper. The
record contained no evidence showing
that appellee attempted service on appel-
lant, as required for substituted service on
the Secretary of State. IMC Construction
Company v. Mitchell, 365 Ga. App. 470,
879 S.E.2d 105, 2022 Ga. App. LEXIS 460
(2022).

Service of foreign corporation inef-
fective. — Trial court did not err in dis-
missing the quiet title action against the
mortgage lender based on insufficient ser-
vice because the lender did not need a
certificate of authority to transact busi-
ness in Georgia as its conduct of making
or acquiring mortgage loans did not con-
stitute transacting business; the lendee
did not serve the lender using either of the
authorized methods in O.C.G.A. §
9-11-4(e)(2)(A) and (B); and the lendee’s
service by mail on the lender’s CEO was
not authorized by O.C.G.A. §
14-2-1510(b).  Richards v. Opteum
Mortgage, 364 Ga. App. 269, 874 S.E.2d
469, 2022 Ga. App. LEXIS 294 (2022).

Service by mail. — Former employee
was properly denied default judgment in
an employment discrimination action be-
cause the employee did not obtain suffi-
cient service of process since the employee
served the former employer, a school dis-
trict, by certified mail, and service was
required on the appointed agent or officer.
Colclough v. Gwinnett Pub. Schs, 734 Fed.
Appx. 660, 2018 U.S. App. LEXIS 12414
(11th Cir. 2018).

Dismissal for improper service. —
District court did not err when the court
dismissed the debtor’s amended com-
plaint against a Georgia mortgage lender
under Fed. R. Civ. P. 12(b)(5) because the
lender was never properly served with
process after the debtor filed the instant
action, let alone within the timeframe
required. Cooley v. Ocwen Loan Servicing,
LLC, 729 Fed. Appx. 677, 2018 U.S. App.
LEXIS 5730 (11th Cir. 2018).

In tort action against Chinese entity,
trial court erred by dismissing plaintiff’s
action for lack of service because trial
court had to weigh competing evidence
concerning registered agent’s authority to
accept service on the Chinese entity’s be-
half and the witnesses’ credibility on that
issue. Rafac v. Jiangsu Linhai Power

2025 Supp.
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Machine Group Corp., 363 Ga. App. 782,
872 S.E.2d 764, 2022 Ga. App. LEXIS 219
(2022).

3. Minors

Both minor and parent or guardian
must be served. — Appellant did not
properly serve appellee in the original suit
because the complaint and summons were
given to appellee’s father and there was no
basis for a claim of a scrivener’s error in
entering the father’s name in the process
server’s affidavit rather than appellee’s
name. Simmons v. Turner, 370 Ga. App.
220, 896 S.E.2d 129, 2023 Ga. App. LEXIS
559 (2023).

4. Persons of Unsound Mind or Inca-
pable of Conducting Own Affairs

Bedside delivery to unresponsive
patient insufficient. — Lender’s service
upon a debtor by leaving the papers on the
debtor’s bedside table as the debtor lay
unresponsive in a nursing home was in-
sufficient as personal service under
O.C.G.A. § 9-11-4(e)(7) because the
debtor might not have noticed the papers
for some period of time, if ever, or a nurse
or housekeeper might have thrown the
papers away. Space Coast Credit Union v.
Groce, 337 Ga. App. 24, 785 S.E.2d 663,
2016 Ga. App. LEXIS 252 (2016).

5. Counties, Municipalities, Cities,
and Towns

Service upon city attorney. — Ser-
vice of a suit upon a city attorney was
insufficient to perfect service on the city
because under O.C.G.A. § 9-11-4(e)(5),
service was to be made on the mayor or
city manager, or to an agent authorized by
appointment, and the city’s charter did
not provide for appointment of the city
attorney as an agent for service of process.
Molette v. City of Forest Park, 335 Ga.
App. 222, 780 S.E.2d 780, 2015 Ga. App.
LEXIS 567 (2015).

Court clerk properly served. — Trial
court’s ruling that the court clerk was not
properly served was in error because the
entry of service form showed that a copy of
the summons and complaint were left
with the court clerk, which facts estab-
lished that the court clerk was served.
Seibert v. Alexander, 351 Ga. App. 446,
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Personal Service (Cont’d)
5. Counties, Municipalities, Cities,
and Towns (Cont’d)

829 S.E.2d 473, 2019 Ga. App. LEXIS 440
(2019), cert. denied, No. S20C0017, 2020
Ga. LEXIS 323 (Ga. Apr. 6, 2020).

7. Service at Dwelling House or
Usual Place of Abode

Service on spouse at residence. —
In an action for modification of child cus-
tody, there was sufficient evidence to sup-
port the trial court’s finding that proper
service had in fact occurred when the
father’s wife testified that she had re-
ceived documents when the process server
slid them under the door of the residence
and she gave them to the father. Newsome
v. Graham, 365 Ga. App. 202, 877 S.E.2d
371, 2022 Ga. App. LEXIS 378 (2022).

Service on family member. — Fa-
ther’s claim that the juvenile court lacked
jurisdiction to terminate his parental
rights because the service of the summons
and petition was defective failed because
it could reasonably have been inferred
from the father’s exchanges with the
deputy that he actually did live at his
mother’s house, or at the very least, it was
his usual place of abode and, thus, by
leaving the documents with the mother,
the deputy notoriously and, thus person-
ally, served the father. In the Interest of C.
B., 369 Ga. App. 440, 893 S.E.2d 828, 2023
Ga. App. LEXIS 471 (2023).

Service complied with statute in
non-judicial foreclosure sale. — Notice
of a non-judicial foreclosure sale confirma-
tion hearing was given to two debtors
more than five days prior to the confirma-
tion hearing, when a deputy left copies of
the pleadings, including a rule nisi, at the
debtors’ home with the debtors’ father, a
person of suitable age and discretion then
residing therein; this method of service
complied with O.C.G.A. §§ 9-11-4(e)(7)
and 44-14-161 to initiate a wvalid
confirmation proceeding. Gulia v. North
Atlanta Bank, 334 Ga. App. 701, 780
S.E.2d 74, 2015 Ga. App. LEXIS 696
(2015), cert. denied, No. S16C0481, 2016
Ga. LEXIS 178 (Ga. Feb. 22, 2016).

8. Agents

Burden of proof. — Trial court did not

CIVIL PRACTICE
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properly analyze whether tenant showed,
for purposes of O.C.G.A. § 9-11-4(e)(1),
that personal service on landlord’s
president or other officer of such
corporation, a managing agent thereof, or
a registered agent thereof, for any reason
could not be had, and reviewing court
declined to make such determination in
first instance. Williams v. Abebe Sandy
Ventures, LLC, 366 Ga. App. 883, 884
S.E.2d 576, 2023 Ga. App. LEXIS 96
(2023).

Service on counsel insufficient. —
Delivery of the complaint to one defen-
dant’s counsel was not valid service as the
attorney did not attempt to acknowledge
service and the trial court was under no
obligation to enter a default judgment
when the record reflected that the defen-
dants were not personally served. Stewart
v. Johnson, 358 Ga. App. 813, 856 S.E.2d
401, 2021 Ga. App. LEXIS 135 (2021).

Service by Publication

Service by publication improper. —
Creditor, who acquired a tax lien against
the property owner, failed to show that the
owner could not be found in the state or
that the owner concealed oneself in order
to avoid service and, thus, the trial court
abused the court’s discretion by permit-
ting service by publication and the denial
of the owner’s motion to set aside the
default judgment had to be reversed.
Styles v. Spyke Ten, LLC, 342 Ga. App.
122, 802 S.E.2d 369, 2017 Ga. App. LEXIS
319 (2017).

Service by publication improper. —
Plaintiff’s service did not comply with the
terms of the statute authorizing service by
publication because the record was devoid
of any evidence that the plaintiff made
diligent efforts to serve the defendant
prior to the grant of the motion for service
by publication. Accordingly, the trial court
lacked personal jurisdiction over the de-
fendant and erred in denying the defen-
dant’s motion to set aside the default
judgment. Shuler v. Akpan, 362 Ga. App.
810, 870 S.E.2d 235, 2022 Ga. App. LEXIS
106 (2022).

Denial of service by publication
was error. — In a personal injury suit
arising from a motor vehicle accident, the
trial court erred by denying the plaintiff’s

2025 Supp.
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motion for service by publication and dis-
missing the action because the appellate
court could not determine which standard
the trial court applied as to determining
due diligence as to service. Humphries v.
Weekly, 360 Ga. App. 59, 860 S.E.2d 619,
2021 Ga. App. LEXIS 311 (2021).

Residence out of state, etc.

Trial court erred in denying a homeown-
er’s association’s (HOA) motion to serve a
Texas resident by publication after the
resident, who knew personal service was
being attempted, evaded the process
server by remaining behind a locked door;
a finding of concealment was not required
because under O.C.G.A. § 9-11-4(f)(1)(A)
service on a non-resident could be made
by publication regardless of concealment.
Cascade Parc Property Owners Assm v.
Clark, 336 Ga. App. 94, 783 S.E.2d 692,
2016 Ga. App. LEXIS 125 (2016).

Requirements of publication not
met. — Trial court erred in holding that
service by publication was sufficient to
provide the defendant with fair notice of
personal injury suit so as to confer the
court with in personam jurisdiction as the
complaint did not fall into an exception to
in personam jurisdiction as the complaint
acknowledged that the defendant de-
parted from Ware County, Georgia, which
led to the conclusion that Ware County
was not the county of residence and the
defendant was not within the court’s juris-
diction. Henderson v. James, 350 Ga. App.
361, 829 S.E.2d 429, 2019 Ga. App. LEXIS
303 (2019).

In a quiet title action, the trial court
erred in entering a default judgment
against the alleged former owner of the
property as the court lacked personal ju-
risdiction over the former owner because
0.C.G.A. § 9-11-4 required the clerk of
court to mail a copy of the order for service
by publication, notice of publication, and
the complaint to the former owner’s last
known address and to certify such action
on the complaint filed in the case; the
former owner averred that the former
owner never received those documents;
and the record contained no evidence of
the clerk’s certification or evidence that
the attorney for the alleged current
property owner directed the clerk of court
to mail the documents to the former
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owner’s alleged address. Elrod v. Reliance
Dev. Co., 350 Ga. App. 113, 828 S.E.2d
126, 2019 Ga. App. LEXIS 253 (2019).

Trial court lacked personal jurisdiction
to grant default judgment because the
appellees failed to properly perfect service
by publication where the record showed
that the appellees filed the notice of pub-
lication, as well as the publisher’s notice
of publication but there was no evidence of
the clerk’s certification, or any other entry
by the clerk of court showing that the
documents were mailed to the appellants.
Nor was there evidence that the appellees’
attorney directed the clerk of court to mail
the documents to the appellants’ last
known addresses. Cupp v. Archer, 372 Ga.
App. 844, 906 S.E.2d 920, 2024 Ga. App.
LEXIS 372 (2024).

Duty of court to determine whether
due diligence shown. — Trial court
erred in dismissing the plaintiff's suit
based on the failure to obtain personal
service on either of the defendants as the
trial court did not make the determination
of due diligence in pursuing every reason-
ably available channel of information on
the record; and whether the plaintiff met
the standard to be entitled to service by
publication in April 2020 bore on the ex-
tent and reasonableness of the plaintiff’s
diligence in attempting service on the de-
fendants thereafter. Rosser v. Lynn, 365
Ga. App. 301, 878 S.E.2d 262, 2022 Ga.
App. LEXIS 434 (2022).

Service by publication when defen-
dant evades service in child custody.
— In a child custody case, a trial court did
not err in ordering the mother to be served
by publication under 0.C.G.A.
§ 9-11-4(H(1)(C), given ample evidence of
her evasion and concealment: she left
town abruptly, she ignored repeated
emails and text messages, and neither the
sheriff's department nor investigators
were able to locate the mother and child.
Smith v. Pearce, 334 Ga. App. 84, 778
S.E.2d 248, 2015 Ga. App. LEXIS 578
(2015), cert. denied, No. S16C0247, 2016
Ga. LEXIS 33 (Ga. Jan. 11, 2016).

Service by publication in termina-
tion proceeding. — Juvenile court erred
in terminating the parent’s parental
rights after the parent failed to appear at
the termination hearing because the par-
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ent was denied due process based on ser-
vice of process by publication as the par-
ent was not properly served because there
was nothing in the record showing that
the petitioner requested to serve the par-
ent by publication or filed an affidavit or
sworn testimony in support of such ser-
vice; and there was nothing in the record
indicating that the trial court, prior to
service by publication, concluded that the
petitioner exercised due diligence in at-
tempting to personally serve the parent,
or that the trial court issued an order
permitting service by publication. In the
Interest of A. H., P. H,, & J. H., 339 Ga.
App. 882, 795 S.E.2d 188, 2016 Ga. App.
LEXIS 688 (2016).

Service by Mail

Lawyer rather than clerk may mail
the publication notice. — In a legitima-
tion and child custody case, in which the
lawyer for the father rather than the clerk
of the superior court mailed the publica-
tion notice to the Fulton County Daily
Report, the service complied with
0.C.G.A. § 9-11-4(H)(1)C) because the
statute provided only that the clerk must
“cause the publication to be made” and did
not specify the manner in which the clerk
must cause the publication nor require
the clerk to accomplish the task
personally. Smith v. Pearce, 334 Ga. App.
84, 778 S.E.2d 248, 2015 Ga. App. LEXIS
578 (2015), cert. denied, No. S16C0247,
2016 Ga. LEXIS 33 (Ga. Jan. 11, 2016).

Nonresidents; Residents Outside
State

Personal service on Ohio resident
was shown. — Trial court erred in dis-
missing a publisher’s suit to collect fees
for advertising published in the Yellow
Pages against an Ohio advertiser for in-
sufficient service of process because per-
sonal service on the Ohio resident was
shown as permitted by O.C.G.A.
§ 9-11-4(e)(7); further, insufficient service
could be waived wunder O.C.G.A.
§ 9-11-12(h)(1). YP, LLC v. Ristich, 341
Ga. App. 381, 801 S.E.2d 80, 2017 Ga.
App. LEXIS 206 (2017).
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Proof of Service

Plaintiff had notice of use of depo-
sition testimony. — In a personal injury
action, the trial court did not err in con-
sidering the registered agent’s untimely
deposition testimony regarding the lack of
authority to accept service on behalf of
defendant because plaintiff had notice
that defendant intended to rely on that
deposition approximately four months
prior to the hearing on the motion to
reconsider the motion to dismiss. Rafac v.
Jiangsu Linhai Power Mach. Group Corp.,
371 Ga. App. 885, 903 S.E.2d 688, 2024
Ga. App. LEXIS 240 (2024).

Late filing of return of service, etc.

Trial court’s entry of the order confirm-
ing the arbitration award in favor of the
former employer was premature because
the order was entered without providing
the former employee the time to respond,
as proof of service was filed more than five
days after service was accepted, and the
trial court signed the order over two hours
before the closure of the clerk’s office on
the date the employee had to file the
employee’s answer. Mughni v. Beyond
Management Group, Inc., 349 Ga. App.
398, 825 S.E.2d 829, 2019 Ga. App. LEXIS
168 (2019).

Without proof of service, trial court
lacked personal jurisdiction. — Judg-
ment ordering defendants to attend me-
diation and a hearing was reversed be-
cause the trial court erred by failing to
rule on the defendants’ motion to dismiss
based upon insufficient service of process
prior to ordering the defendants to attend
mediation and/or the continued hearing
as unless and until the trial court deter-
mined that service of the summons and
complaint had been perfected or waived
by the defendants, the trial court lacked
personal jurisdiction over the defendants.
Connor v. Oconee Fed. S&L Ass’n, 338 Ga.
App. 632, 791 S.E.2d 207, 2016 Ga. App.
LEXIS 513 (2016).

Shift supervisor was managing
agent. — Trial court did not err in deny-
ing the corporation’s motion to set aside
the judgment based on insufficiency of
service as there was some evidence that
the position of the shift supervisor who
signed for the summons and complaint
was of a supervisory or managerial nature
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such that the shift supervisor was the
managing agent of the corporation, in-
cluding evidence that the shift supervisor
was responsible for supervising other em-
ployees, and handling customer com-
plaints, quality control, and creating re-
ports for upper management. S. D. E., Inc.
v. Finley, 340 Ga. App. 684, 798 S.E.2d
303, 2017 Ga. App. LEXIS 125 (2017),
cert. denied, No. S17C1361, 2017 Ga.
LEXIS 751 (Ga. Aug. 28, 2017).
Extension for late-filed affidavits of
service in 0.C.G.A. § 9-11-4(h) did not
apply in condemnation case. — In a
condemnation case, the trial court did not
err in dismissing the property owners’
notice of appeal as wuntimely under
0.C.G.A. § 32-3-14, which allowed 30
days from the date of service to appeal;
although the affidavits of service were
filed more than five business days from
the date of service, which would trigger a
tolling of the deadline under O.C.G.A.
§ 9-11-4(h), the civil procedure rule
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conflicted with the special eminent
domain statute and therefore did not
apply. Bryde v. City of Atlanta, 350 Ga.
App. 129, 828 S.E.2d 122, 2019 Ga. App.
LEXIS 252 (2019).

Special Statutory Proceedings

In rem forfeiture action. — In an in
rem forfeiture action, the trial court erred
in awarding the appellants’ forfeited as-
sets to the state as the trial court did not
acquire personal jurisdiction over the ap-
pellants because the purported service of
process of the appellants through their
counsel was ineffective; the trial court
granted the appellants’ motion to set aside
the court’s order allowing the state to
serve the owners and interest holders by
publication; and the record did not show
that a proper acknowledgment or waiver
of service was filed. Crispin v. State of Ga.,
360 Ga. App. 485, 861 S.E.2d 444, 2021
Ga. App. LEXIS 372 (2021).

RESEARCH REFERENCES

ALR.

Construction and application of Rule
4(H)(2)C) of Federal Rules of Civil
Procedure authorizing foreign service on
individual by method calculated to give
notice unless prohibited by foreign
country’s law, 89 A.L.R. Fed. 2d 475.

Time limit for service of process under
the Hague Convention on the service
abroad of judicial and extrajudicial docu-
ments in civil or commercial matters, Art.
1 et seq., Fed. R. Civ. P. 4 note (Hague
Service Convention), 15 A.L.R. Fed.3d 4.

9-11-4.1. Certified process servers.

(a) Certified process servers.

A person at least 18 years of age

who files with a sheriff of any county of this state an application stating
that the movant complies with this Code section and any procedures
and requirements set forth in any rules or regulations promulgated by
the Judicial Council of Georgia regarding this Code section shall,
absent good cause shown, be certified as a process server. Such
certification shall be effective for a period of three years or until such
approval is withdrawn by a superior court judge upon good cause
shown, whichever shall first occur. Such certified process server shall be
entitled to serve in such capacity for any court of the state, anywhere
within the state, provided that the sheriff of the county for which
process is to be served allows such servers to serve process in such
county.

2025 Supp. 11
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(b) Certification procedures.

(1) Any person seeking certification under this Code section shall
upon applying for certification present evidence that he or she:

(A) Has undergone a criminal record check based on fingerprints
and has never been convicted of a felony or of impersonating a
peace officer or other public officer or employee under Code Section
16-10-23;

(B) Completed a 12 hour course of instruction relating to service
of process which course has been approved by the Administrative
Office of the Courts in consultation with the Georgia Sheriffs’
Association;

(C) Passed a test approved by the Administrative Office of the
Courts which will measure the applicant’s knowledge of state law
regarding serving of process and other papers on various entities
and persons;

(D) Obtained a commercial surety bond or policy of commercial
insurance conditioned to protect members of the public and persons
employing the certified process server against any damage arising
from any actionable misconduct, error, or omission on the part of
the applicant while serving as a certified process server; and

(E) Is a citizen of the United States.

(2) A sheriff of any county of this state shall review the application,
test score, criminal record check, and such other information or
documentation as required by that sheriff and determine whether the
applicant shall be approved for certification and authorized to act as
a process server in this state.

(38) Upon approval the applicant shall complete a written oath as
follows: “I do solemnly swear (or affirm) that I will conduct myself as
a process server truly and honestly, justly and uprightly, and accord-
ing to law; and that I will support the Constitution of the State of
Georgia and the Constitution of the United States. I further swear (or
affirm) that I will not serve any papers or process in any action where
I have a financial or personal interest in the outcome of the matter or
where any person to whom I am related by blood or marriage has
such an interest.”

(c) Renewal and revocation of certification. A certified process
server shall be required to renew his or her certification every three
years. Any certified process server failing to renew his or her certifica-
tion shall no longer be approved to serve as a certified process server. At
the time of renewal, the certified process server shall provide evidence
that he or she has completed three annual five-hour courses of continu-
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ing education which courses have been approved by the Administrative
Office of the Courts and has undergone an updated criminal record
check. The certification of a process server may be revoked or sus-
pended by a superior court judge for cause at any time. If a complaint
has been filed by a sheriff alleging serious misconduct by the process
server, such judge may suspend the certification for up to five business
days while the matter is considered by the judge.

(d) Fees. The sheriff shall collect a fee of $80.00 for processing the
application required by this Code section.

(e) Registry. The sheriff shall forward $30.00 of each fee received to
the Georgia Sheriffs’ Association. The Georgia Sheriffs’ Association
shall maintain a registry of certified process servers.

(f) Service by off-duty deputy sheriff. An off-duty deputy sheriff
may serve process with the approval of the sheriff by whom he or she is
employed and shall be exempt from certification under this Code
section.

(g) Impersonation of public officer or employee. It shall be
unlawful for a certified process server to falsely hold himself or herself
out as a peace officer or public officer or employee and any violation
shall be punished as provided in Code Section 16-10-23.

(h) Notice to sheriff.

(1) Prior to the first time that a certified process server serves
process in any county, he or she shall file with the sheriff of the county
a written notice, in such form as shall be prescribed by the Georgia
Sheriffs’ Association, of his or her intent to serve process in that
county. Such notice shall only be accepted by a sheriff who allows
certified process servers to serve process in his or her county. Such
notice shall be effective for a period of one year; and a new notice shall
be filed before the certified process server again serves process in that
county after expiration of the one-year period.

(2) The provisions of this subsection shall not apply to a certified
process server who was appointed by the court to serve process or who
was appointed as a permanent process server by a court.

(i) Credentials. A sheriff of any county of this state shall at the
time of certification provide credentials in the form of an identification
card to each certified process server. The identification card shall be
designed to clearly distinguish it from any form of credentials issued to
certified peace officers and will not be in the shape or form of a law
enforcement badge. A certified process server shall display his or her
credentials at all times while engaged in the service of process.

() False representation. It shall be unlawful for any person who
is not a certified process server to hold himself or herself out as being a
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certified process server. Any person who violates this subsection shall
upon conviction be guilty of a misdemeanor.

History.

Code 1981, § 9-11-4.1, enacted by Ga. L.
2010, p. 822, § 5/SB 491; Ga. L. 2015, p.
1065, § 1-1/SB 135; Ga. L. 2017, p. 774,
§ 9/HB 323.

Amendments.

The 2017 amendment, effective May

9, 2017, part of an Act to revise, modern-

ize, and correct the Code, added a comma
after “any county” in the first sentence of
paragraph (h)(1).

JUDICIAL DECISIONS

Sovereign immunity barred action.
— In a suit challenging application of the
process  server  statute, 0.C.G.A.
§ 9-11-4.1, the trial court’s order granting
summary judgment to the sheriffs was
reversed and the case was remanded to
the trial court for dismissal because the
trial court should not have ruled on the

declaratory and injunctive relief against
the sheriffs in their official capacities
since those claims were barred by
sovereign immunity and the trial court
had no jurisdiction to decide those issues.
Ga. Ass'n of Profl Process Servers v.
Jackson, 302 Ga. 309, 806 S.E.2d 550,
2017 Ga. LEXIS 885 (2017).

merits of the association’s claims for

9-11-5. Service and filing of pleadings subsequent to the origi-
nal complaint and other papers.

(a) Service — When required. Except as otherwise provided in
this chapter, every order required by its terms to be served, every
pleading subsequent to the original complaint unless the court other-
wise orders because of numerous defendants, every written motion
other than one which may be heard ex parte, and every written notice,
appearance, demand, offer of judgment, and similar paper shall be
served upon each of the parties. However, the failure of a party to file
pleadings in an action shall be deemed to be a waiver by him or her of
all notices, including notices of time and place of trial and entry of
judgment, and all service in the action, except service of pleadings
asserting new or additional claims for relief, which shall be served as
provided by subsection (b) of this Code section.

(b) Same — How made. Whenever under this chapter service is
required or permitted to be made upon a party represented by an
attorney, the service shall be made upon the attorney unless service
upon the party is ordered by the court. Service upon the attorney or
upon a party shall be made by delivering a copy to the person to be
served or by mailing it to the person to be served at the person’s last
known address or, if no address is known, by leaving it with the clerk of
the court. As used in this Code section, the term “delivery of a copy”
means handing it to the person to be served or leaving it at the person
to be served’s office with a person in charge thereof or, if such office is
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closed or the person to be served has no office, leaving it at the person
to be served’s dwelling house or usual place of abode with some person
of suitable age and discretion residing therein. “Delivery of a copy” also
means transmitting a copy via email in portable document format
(PDF) to the person to be served using all email addresses provided
pursuant to subsection (f) of this Code section and showing in the
subject line of the email message the words “STATUTORY ELEC-
TRONIC SERVICE” in capital letters. Service by mail is complete upon
mailing. Proof of service may be made by certificate of an attorney or of
his or her employee, by written admission, by affidavit, or by other proof
satisfactory to the court. Failure to make proof of service shall not affect
the validity of service.

(c) Same — Numerous defendants. In any action in which there
are unusually large numbers of defendants, the court, upon motion or of
its own initiative, may order that service of the pleadings of the
defendants and replies thereto need not be made as between the
defendants, and that any cross-claim, counterclaim, or matter consti-
tuting an avoidance or affirmative defense contained therein shall be
deemed to be denied or avoided by all other parties, and that the filing
of any such pleading and service thereof upon the plaintiff constitutes
due notice of it to the parties. A copy of every such order shall be served
upon the parties in such manner and form as the court directs.

(d) Filing. All papers after the complaint required to be served
upon a party shall be filed with the court within the time allowed for
service.

(e) “Filing with the court” defined. The filing of pleadings and
other papers with the court as required by this chapter shall be made by
filing them with the clerk of the court, except that the judge may permit
the papers to be filed with him, in which event he shall note thereon the
filing date and forthwith transmit them to the office of the clerk.

(f) Electronic service of pleadings.

(1) A person to be served may consent to being served with
pleadings electronically by:

(A) Filing a notice of consent to electronic service and including
the person to be served’s email address or addresses in such
pleading; or

(B) Including the person to be served’s email address or ad-
dresses in or below the signature block of the complaint or answer,
as applicable to the person to be served.

(2) A person who is not an attorney may rescind his or her election
to be served with pleadings electronically by filing and serving a
notice of such rescission.
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(3) Ifaperson tobe served agrees to electronic service of pleadings,
such person to be served bears the responsibility of providing notice

of any change in his or her email address or addresses.

(4) When an attorney files a pleading in a case via an electronic
filing service provider, such attorney shall be deemed to have con-
sented to be served electronically with future pleadings for such case
at the primary email address on record with the electronic filing
service provider. An attorney may not rescind his or her election to be
served with pleadings electronically in cases that were initiated
using an electronic filing service provider.

(5) If electronic service of a pleading is made upon a person to be
served, and such person certifies to the court under oath that he or
she did not receive such pleading, it shall be presumed that such
pleading was not received unless the serving party disputes the
assertion of nonservice, in which case the court shall decide the issue

of service of such pleading.

History.

Ga. L. 1966, p. 609, § 5; Ga. L. 1967, p.
226, § 4; Ga. L. 2001, p. 854, § 1; Ga. L.
2009, p. 73, §§ 1, 2/HB 29; Ga. L. 2018, p.
550, § 1A-1/SB 407; Ga. L. 2019, p. 845,
§ 4-1/HB 239; Ga. L. 2020, p. 493, § 9/SB
429; Ga. L. 2022, p. 352, § 9/HB 1428.
Amendments.

The 2018 amendment, effective July
1, 2018, added paragraph (f)(4) and redes-
ignated former paragraph (f)(4) as present
paragraph (H)(5).

The 2019 amendment, effective May
7, 2019, substituted “who is not an attor-
ney” for “to be served” near the beginning
of paragraph (f)(2); and, in paragraph
(f)(4), substituted “at the primary email
address on record with the electronic fil-
ing service provider” for “unless he or she
files a rescission of consent as set forth in
paragraph (2) of this subsection” in the

first sentence, and added the second sen-
tence.

The 2020 amendment, effective July
29, 2020, part of an Act to revise, modern-
ize, and correct the Code, substituted
“email” for “e-mail” near the end of para-
graph (f)(3).

The 2022 amendment, effective May
2, 2022, part of an Act to revise, modern-
ize, and correct the Code, substituted
“email” for “e-mail” throughout subsection
(b) and subparagraphs (f)(1)(A) and
(HA)B).

Law reviews.

For article on the 2018 amendment of
this Code section, see 35 Ga. St. U.L. Rev.
45 (2018).

For article on the 2019 amendment of
this Code section, see 36 Ga. St. U.L. Rev.
1 (2019).

For article, “2019 Legislative Review,”
see 24 Ga. St. B.J. 28 (June 2019).

JUDICIAL DECISIONS
ANALYSIS
WHEN SERVICE REQUIRED
How ServicE MADE
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When Service Required

Notice of non-judicial foreclosure
sale hearing. — Petitioners’ motion to
set aside an order confirming a non-judi-
cial foreclosure sale was improperly de-
nied as the evidence did not show that the
bank provided the petitioners with the
required notice of the rescheduled confir-
mation hearing because the drafts of the
cover letters by the bank to be sent to the
petitioners notifying the petitioners of the
reset hearing date were addressed to only
one petitioner, contained the wrong ad-
dress, and did not include a letter to the
second petitioner; the proper service ad-
dresses for the petitioners had been made
part of the record; and no other evidence
showed that the notices were written,
properly addressed and duly mailed to the
petitioners; thus, a non-amendable defect
appeared on the face of the record. Nadel
v. Branch Banking & Trust Company, 340
Ga. App. 213, 797 S.E.2d 140, 2017 Ga.
App. LEXIS 41 (2017).

Default judgment entered on an im-
proper basis. — Default judgment was
entered against an insurer on an improper
basis and therefore should have been set
aside under O.C.G.A. § 9-11-60(d)(3); the
trial court erred in deciding in an ex parte
hearing without notice that the insurer’s
motion to dismiss filed in response to the
insureds’ complaint was an insufficient
answer. Additionally, the motion to
dismiss was a dispositive motion that
should have been disposed of before a
default judgment was entered. Central
Mutual Insurance Company V.
Kicklighter, 339 Ga. App. 658, 794 S.E.2d
258, 2016 Ga. App. LEXIS 677 (2016).

How Service Made

Service on party’s attorney. — In a
divorce action, personal service on the
husband of the wife’s motion to set aside
was not required because the husband,
the petitioner in the divorce case, had not
filed a civil case disposition form and,
therefore, the case remained open, and
the husband’s attorney had not filed a
notice of withdrawal in the divorce case
and could be served with a copy of the
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motion. Paul v. Paul, 355 Ga. App. 828,
846 S.E.2d 138, 2020 Ga. App. LEXIS 390
(2020).

Facsimile service on attorney not
compliant. — Custody modification or-
der granting custody to a father was re-
versed because the father’s motion to
modify custody was served on the moth-
er’s counsel by facsimile and, as a result,
did not satisfy the statutory requirements
for service found in O.C.G.A. § 9-11-5(b)
and constituted a nonamendable defect on
the face of the record. Fiffee v. Jiggetts,
353 Ga. App. 730, 839 S.E.2d 224, 2020
Ga. App. LEXIS 72 (2020).

Mailing to wrong address. — In a
judicial foreclosure action, the grant of
summary judgment to the condominium
association was reversed because it was
undisputed that the unit owner never
received notice of the motion for summary
judgment as the motion was mailed to the
wrong address. Uddin v. Country Place
Condo. Ass’n, 341 Ga. App. 118, 798
S.E.2d 733, 2017 Ga. App. LEXIS 159
(2017).

Returned undeliverable. — Trial
court did not abuse the court’s discretion
in denying the plaintiff's motion to set
aside the judgment pursuant to O.C.G.A.
§ 9-11-60(g) because it was unrefuted that
the trial court mailed the order to the
address on record, although it was later
returned stamped undeliverable and the
court followed through with the duty
imposed upon the court by O.C.G.A. §
15-6-21(c). Syed v. Merchant’s Square
Office Bldgs., LLC, 354 Ga. App. 365, 841
S.E.2d 8, 2020 Ga. App. LEXIS 173 (2020).

Service of request for admissions
may be perfected by mail, etc.

Regardless of when the executor of the
estate filed the responses to the requests
for admission with the probate court, the
responses were timely served within the
required 30-day period because the execu-
tor was required to respond by Monday,
August 13, 2018, as the 30th day after
service fell on a Saturday; and the record
showed that the executor timely served
the responses by placing the responses in
the mail on August 13, 2018. O’Callaghan
v. Samples, 354 Ga. App. 42, 840 S.E.2d
139, 2020 Ga. App. LEXIS 113 (2020).
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JUDICIAL DECISIONS

ANALYSIS

ComPUTATION OF TIME

ExTENsION oF TIME

MOTIONS AND AFFIDAVITS
1. In GENERAL

Computation of Time

Confirmation of arbitration award
premature. — Trial court confirmed the
arbitration award prematurely before the
parties had the full 33 days allowed under
the rules to respond to the motion, which
violated due process, rendering the judg-
ment void. Cerium Urgent Care, LLC v.
GASM, LLC, 375 Ga. App. 148,914 S.E.2d
656, 2025 Ga. App. LEXIS 148 (2025).

Extension of Time

Default statute controlled over gen-
eral extension of time statute. — Trial
court erred by alternatively granting the
defendant’s motion to extend the time to
file an answer because O.C.G.A. §
9-11-6(b) was a general statute providing
for extensions of time; and O.C.G.A. §
9-11-55(b), a specific statute regarding
opening default, prevailed over O.C.G.A. §
9-11-6(b), a general statute. Leeper v.
Safebuilt Ga., Inc., 353 Ga. App. 121, 836
S.E.2d 625, 2019 Ga. App. LEXIS 669
(2019), cert. denied, No. S20C0591, 2020
Ga. LEXIS 542 (Ga. July 16, 2020).

No request for extension. — In a civil
dispute between property owners regard-
ing a water well, for purposes of summary
judgment, the trial court erred in consid-
ering the surveyor’s affidavit submitted in
support of the survey that the surveyor
conducted as the defendants did not re-
quest an extension of time to file the
affidavit and the defendants did not pres-
ent any evidence of excusable neglect in
failing to timely file the affidavit. Steward
v. Arandia, 360 Ga. App. 356, 861 S.E.2d
206, 2021 Ga. App. LEXIS 362 (2021).

Extension granted in addition to
opening of default. — Trial court did not
abuse the court’s discretion granting a
contractor’s motion to open default on the
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ground of excusable neglect and, alterna-
tively, also for an extension of time to file
the contractor’s answer because the con-
tractor had paid costs and pled a merito-
rious defense under oath, and the home-
owners had refiled the action in a different
county and, therefore, did not have clean
hands given the homeowners superior
knowledge of the dismissal of the other
action. Leeper v. Safebuilt Ga., Inc., 353
Ga. App. 121, 836 S.E.2d 625, 2019 Ga.
App. LEXIS 669 (2019), cert. denied, No.
S20C0591, 2020 Ga. LEXIS 542 (Ga. July
16, 2020).

Motions and Affidavits
1. In General

Facsimile service on attorney not
compliant. — Custody modification or-
der granting custody to a father was re-
versed because the father’s motion to
modify custody was served on the moth-
er’s counsel by facsimile and, as a result,
did not satisfy the statutory requirements
for service found in O.C.G.A. § 9-11-5(b)
and constituted a nonamendable defect on
the face of the record. Fiffee v. Jiggetts,
353 Ga. App. 730, 839 S.E.2d 224, 2020
Ga. App. LEXIS 72 (2020).

Opposing affidavits. — Trial court
erred by granting the inspection compa-
ny’s motion to dismiss the complaint for
failure to state a cause of action because
the complaint sufficiently stated a claim
for negligent inspection and via an affida-
vit properly challenged the validity and
enforceability of the contract containing
the limitations provision that the inspec-
tion company asserted barred the claim.
Hughes v. Cornerstone Inspection Grp.,
Inc., 336 Ga. App. 283, 784 S.E.2d 116,
2016 Ga. App. LEXIS 163 (2016).

Plaintiff had notice of use of depo-
sition testimony. — In a personal injury
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action, the trial court did not err in con-
sidering the registered agent’s untimely
deposition testimony regarding the lack of
authority to accept service on behalf of the
defendant because the plaintiff had notice
that the defendant intended to rely on

CIVIL PRACTICE ACT
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that deposition approximately four
months prior to the hearing on the motion
to reconsider the motion to dismiss. Rafac
v. Jiangsu Linhai Power Mach. Group
Corp., 371 Ga. App. 885, 903 S.E.2d 688,
2024 Ga. App. LEXIS 240 (2024).

ARTICLE 3
PLEADINGS AND MOTIONS

Law reviews.

For annual survey on trial practice and
procedure, see 71 Mercer L. Rev. 1087
(2020).

For article, “Getting Good at the New
Norm: Writing Briefs and Motions for
Screen Readers,” see 25 Ga. St. B.J. 66
(June 2020).

9-11-7. Pleadings allowed; form of motions.

JUDICIAL DECISIONS

ANALYSIS

Mortions aND OTHER PAPERS

Motions and Other Papers

Application for contempt is a mo-
tion. — Appellate court could not address
the merits of the defendant’s enumera-
tions of errors as the power company did
not properly invoke the jurisdiction of the
trial court when the company attempted
to initiate a new civil action by filing a
contempt proceeding because an action for
contempt was ancillary to the primary

action and, as such, was not a pleading
but a motion; thus, it was improper for the
power company to initiate a new civil
action to enforce contempt of an order
from a prior case, and the trial court was
without jurisdiction to consider the power
company’s improperly filed contempt pro-
ceeding. Cowart v. Georgia Power
Company, 354 Ga. App. 748, 841 S.E.2d
426, 2020 Ga. App. LEXIS 86 (2020).

9-11-7.1. Redacted information; exceptions and filings under
seal; correction; protective orders; waivers.

Law reviews.
For annual survey of domestic relations
law, see 67 Mercer L. Rev. 47 (2015).

9-11-8. General rules of pleading.

Law reviews.
For annual survey of trial practice and

procedure, see 58 Mercer L. Rev. 405
(2006).

2025 Supp. 19



9-11-8

CIVIL PRACTICE

9-11-8

JUDICIAL DECISIONS

ANALYSIS

Purprose AND CONSTRUCTION OF PLEADINGS
Form oF COMPLAINT

1. IN GENERAL
AFFIRMATIVE DEFENSES

Purpose and Construction of
Pleadings

Purpose of pleadings to give notice.
— Complaint that does not confront a
certain party with the plaintiff's demand
for judgment and the grounds therefore
does not commence an action against that
particular defendant. Preferred Women’s
Healthcare, LLC v. Sain, 348 Ga. App.
481, 823 S.E.2d 569, 2019 Ga. App. LEXIS
30 (2019), cert. denied, No. S19C0773,
2019 Ga. LEXIS 687 (Ga. Oct. 7, 2019).

Form of Complaint
1. In General

Short, plain statement giving de-
fendant fair notice required. — Re-
quiring the plaintiff to make a more defi-
nite statement of the plaintiff's claim
saves judicial resources and permits the
trial court, when a sufficiently more defi-
nite statement has been pled, to deter-
mine whether the complaint states a
claim by applying the usual standards for
the legal adequacy of a complaint; al-
though the Civil Practice Act, O.C.G.A.
Ch. 11, T. 9, does not expressly authorize a
court to order a more definite statement in
the absence of a motion, O.C.G.A.
§ 9-11-12(e), there is no reason that a
court cannot do so as an exercise of the
court’s inherent powers to manage the
court’s docket and to compel compliance
with the rules and requirements of civil
procedure. Bush v. Bank of N.Y. Mellon,
313 Ga. App. 84, 720 S.E.2d 370, 2011 Ga.
App. LEXIS 1076 (2011).

Trial court properly denied the defen-
dants’ motions to dismiss the complaint
for failure to state a claim because the
plaintiff satisfied minimal pleading re-
quirements necessary to survive motions
by adequately alleging a deprivation of
rightful ownership of 9,479 shares of stock
due to the defendants’ individual and col-
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lective conduct and that the defendants
failed to exercise ordinary care in the
surrender, transfer, exchange and dis-
bursement of shares. Depository Trust &
Clearing Corp. v. Jones, 348 Ga. App. 474,
823 S.E.2d 558, 2019 Ga. App. LEXIS 26
(2019).

Affirmative Defenses

Statute of limitations, etc.

Trial court did not abuse the court’s
discretion by permitting the insurance
company to amend the company’s answer
to raise a statute-of-limitations defense to
the tree service company owner’s (own-
er’s) personal injury claims after the entry
of the pre-trial order because the owner
failed to show any prejudice since the
other defendants had raised the statute-
of-limitations defense by the time the in-
surance company did, so the owner was on
notice that the defense would be consid-
ered by the trial court. Popham w.
Landmark Am. Ins. Co., 340 Ga. App. 603,
798 S.E.2d 257, 2017 Ga. App. LEXIS 106
(2017).

Statute of limitations in brain in-
jury case. — Trial court did not err in
determining that there was evidence that
the patient plaintiff incurred a new injury
after suffering a massive stroke and per-
manent brain damage on April 7, 2010,
and in concluding that the two-year limi-
tation period under O.C.G.A. § 9-3-71(a)
could begin to run on that date, which
rendered the plaintiffs’ malpractice action
timely. Hosp. Auth. v. Fender, 342 Ga.
App. 13, 802 S.E.2d 346, 2017 Ga. App.
LEXIS 309 (2017), cert. denied, No.
S17C1924, 2017 Ga. LEXIS 990 (Ga. Dec.
11, 2017), cert. denied, No. S17C1923,
2017 Ga. LEXIS 992 (Ga. Dec. 11, 2017),
overruled in part, Quynn v. Hulsey, 310
Ga. 473, 850 S.E.2d 725, 2020 Ga. LEXIS
761 (2020), overruled in part as stated in
Miller v. Polk, 363 Ga. App. 771, 872

2025 Supp.



9-11-8

S.E.2d 754, 2022 Ga. App. LEXIS 218
(2022).

Waiver. — Insured’s motion for recon-
sideration was denied because the insurer
was not estopped from seeking a declara-
tion on whether the insurer was entitled
to void a policy based upon application
misrepresentations because the insurer
was not required to promptly rescind a
policy and return the premium before
seeking a declaratory judgment on
whether the insurer was entitled to void a
policy based upon application misrepre-
sentations. Ga. Cas. & Sur. Co. v. Valley
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Wood, Inc., 336 Ga. App. 795, 783 S.E.2d
441, 2016 Ga. App. LEXIS 229 (2016),
cert. denied, No. S16C1468, 2016 Ga.
LEXIS 714 (Ga. Oct. 31, 2016).

Failure to raise defense of judicial
immunity. — In a suit for false arrest,
the trial court erred in ruling sua sponte
on the issue of quasi-judicial immunity
because the clerks did not otherwise move
to dismiss on that basis; thus, the trial
court erred in sua sponte dismissing the
arrestee’s claims. Spann v. Davis, 312 Ga.
843, 866 S.E.2d 371, 2021 Ga. LEXIS 707
(2021).

RESEARCH REFERENCES

ALR.

mistake be stated with particularity —

Requirement of F.R.C.P. 9(b) that Eleventh Circuit cases 61 A.L.R. Fed. 3d
circumstances constituting fraud or 1.

9-11-9. Pleading special matters.

(a) Capacity. It is not necessary to aver the capacity of a party to
bring or defend an action, the authority of a party to bring or defend an
action in a representative capacity, or the legal existence of an orga-
nized association of persons that is made a party. When a party desires
to raise an issue as to the legal existence of any party, the capacity of
any party to bring or defend an action, or the authority of a party to
bring or defend an action in a representative capacity, he shall do so by
specific negative averment, which shall include such supporting par-
ticulars as are peculiarly within the pleader’s knowledge.

(b) Fraud, mistake, condition of the mind. In all averments of
fraud or mistake, the circumstance constituting fraud or mistake shall
be stated with particularity. Malice, intent, knowledge, and other
condition of mind of a person may be averred generally.

(¢) Conditions precedent. In pleading the performance or occur-
rence of conditions precedent, it is sufficient to aver generally that all
conditions precedent have been performed or have occurred. A denial of
performance or occurrence shall be made specifically and with particu-
larity.

(d) Official document or act. In pleading an official document or
official act, it is sufficient to aver that the document was issued or the
act done in compliance with law.

(e) Judgment. In pleading a judgment or decision of a domestic or
foreign court, of a judicial or quasi-judicial tribunal, or of a board or
officer, it is sufficient to aver the judgment or decision without setting
forth matter showing jurisdiction to render it.
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(f) Time and place. For the purpose of testing the sufficiency of a
pleading, averments of time and place are material and shall be
considered like all other averments of material matter.

(g) Special damage.
they shall be specifically stated.

History.

Ga. L. 1966, p. 609, § 9; Ga. L. 2016, p.
864, § 9/HB 737.
Amendments.

The 2016 amendment, effective May
3, 2016, part of an Act to revise, modern-

When items of special damage are claimed,

ize, and correct the Code, revised punctua-
tion in subsection (d).

JUDICIAL DECISIONS

ANALYSIS

Fravup, Mistake, AND MENTAL CONDITION

Fraud, Mistake, and Mental
Condition

Allegations of fraud must be spe-
cific and factual, etec.

Trial court’s dismissal of fraud and neg-
ligent misrepresentation claims was im-
proper because a more definite statement
under O.C.G.A. § 9-11-12(e) was required
as it was necessary for the plaintiff to
designate occasions on which affirmative
misrepresentations or omissions were
made and by whom and in what way the
misrepresentations were acted upon. Villa
Sonoma at Perimeter Summit Condo.
Ass’n v. Commercial Indus. Bldg. Owners
Alliance, Inc., 349 Ga. App. 666, 824
S.E.2d 738, 2019 Ga. App. LEXIS 147
(2019), cert. denied, No. S19C1066, 2019
Ga. LEXIS 805 (Ga. Nov. 18, 2019).

Remedy for failure to plead fraud
with particularity, etc.

Trial court erred by dismissing the
plaintiff's mail and wire fraud claims as a
predicate offense under the RICO statute
because the proper remedy was allowing
the plaintiff to file a more definite state-
ment as to those claims. Z-Space, Inc. v.
Dantanna’s CNN Center, LLC, 349 Ga.
App. 248, 825 S.E.2d 628, 2019 Ga. App.
LEXIS 142 (2019).

Motion to dismiss fraud claim prop-
erly denied. — Suit by former controlling
shareholders of an LLC alleging that an
investor/lender had wrestled control from
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them and delayed a pending sale of the
LLC to obtain a greater personal financial
benefit adequately alleged a special in-
jury, allowing a direct rather than deriva-
tive claim, and stated a claim for fraud
and breach of fiduciary duty. TMX
Finance, LLC v. Goldsmith, 352 Ga. App.
190, 833 S.E.2d 317, 2019 Ga. App. LEXIS
555 (2019), cert. denied, No. S20C0415,
2020 Ga. LEXIS 414 (Ga. May 4, 2020),
cert. denied, No. S20C0427, 2020 Ga.
LEXIS 405 (Ga. May 4, 2020).

While the court refused to recognize a
tort of aiding and abetting fraud, a com-
plaint by investors against a fraudster’s
attorney adequately set forth the ele-
ments of a fraud claim in alleging that the
attorney drafted many of the transaction
documents that evidenced the many
phony deals that the fraudster pretended
to undertake, which conveyed the false
impression to the investors that their pur-
ported investments were legitimate, caus-
ing damage to the investors. Siavage v.
Gandy, 350 Ga. App. 562, 829 S.E.2d 787,
2019 Ga. App. LEXIS 338 (2019).

Motion to dismiss fraud claim im-
properly granted. — Trial court erred
by dismissing the fraud claims against the
co-owner of the Georgia company, the co-
owner’s business manager, and the Geor-
gia company as the plaintiff might be able
to prove a set of facts that would support
the plaintiff’s fraud claims because the
plaintiff's complaint alleged that the co-
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owner, the business manager, and the
Georgia company knowingly made mis-
representations about placing the pro-
ceeds of the sale of the Georgia company
into an allegedly nonexistent trust and
that the plaintiff would be paid $250,000
from that trust within 30 days; and the

CIVIL PRACTICE ACT
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plaintiff allegedly relied on those misrep-
resentations, and, as a result of not being
paid, the plaintiff lost revenue and other
business opportunities. Weathers .
Dieniahmar Music, LLC, 337 Ga. App.
816, 788 S.E.2d 852, 2016 Ga. App. LEXIS
412 (2016).

RESEARCH REFERENCES

ALR.

Heightened pleading requirements for
alleging securities fraud — post-Iqbal/
Twombly D.C. Circuit cases, 37 A.L.R.
Fed. 3d Art. 1.

Heightened pleading requirements for
alleging securities fraud — post-Iqbal/
Twombly Fourth Circuit cases, 37 A.L.R.
Fed. 3d Art. 2.

Heightened pleading requirements for
alleging securities fraud — post-Igbal/
Twombly Sixth Circuit cases, 37 A.L.R.
Fed. 3d Art. 3.

Effect of 8 U.S.C. § 1252(g) upon
jurisdiction to hear Federal Tort Claims
Act claims of mnoncitizen wrongfully
removed in violation of court order or
automatic stay, 37 A.L.R. Fed. 3d Art. 4.

Heightened pleading requirements for
alleging securities fraud — post-Igbal/
Twombly Tenth Circuit cases, 37 A.L.R.
Fed. 3d Art. 14.

What constitutes insolvency in bank-
ruptcy preference statute, 11 U.S.C.A.
§ 547(b)(3), 40 A.L.R. Fed. 3d Art. 2.

“Covered person” under the Consumer
Financial Protection Act of 2010 (12
U.S.C.A. § 5481(6)(A)), 40 A.L.R. Fed. 3d
Art. 3.

Heightened pleading requirements for
alleging securities fraud — post-Iqbal/
Twombly Second Circuit cases, 40 A.L.R.
Fed. 3d Art. 5.

Heightened pleading requirements for
alleging securities fraud — post-Iqbal/
Twombly Seventh Circuit cases, 41 A.L.R.
Fed. 3d Art. 3.

Heightened pleading requirements for
alleging securities fraud — post-Igbal/
Twombly Eleventh Circuit cases, 41
A.L.R. Fed. 3d Art. 4.

Issues arising under the Enumeration
Clause, U.S. Const. Art. I, § 2, cl. 3, 41
A.L.R. Fed. 3d Art. 6.

2018 to 2019 A.L.R. United States Su-

2025 Supp. 23

preme Court Review, 42 A.L.R. Fed. 3d
Art. 1.

Actions under Medicaid Federally
Qualified Health Center (FQHC) reim-
bursement statute, 42 U.S.C.A.
§ 1396a(bb), 42 A.L.R. Fed. 3d Art. 4.

Heightened pleading requirements for
alleging securities fraud — post-Igbal/
Twombly Third Circuit cases, 42 A.L.R.
Fed. 3d Art. 5.

Application of National Environmental
Policy Act (NEPA) anti-segmentation
principle to natural gas, oil, or petroleum
products pipeline projects, 42 A.L.R. Fed.
3d Art. 6.

Claims of sentencing factor manipula-
tion and sentencing entrapment under
Federal Sentencing Guidelines in drug
prosecutions, 42 A.L.R. Fed. 3d Art. 7.

Heightened pleading requirements for
alleging securities fraud — post-Igbal/
Twombly Ninth Circuit cases, 43 A.L.R.
Fed. 3d Art. 2.

Housing protections for victims of inti-
mate partner violence under the Violence
Against Women Act, 34 U.S.C.A. § 12491,
43 AL.R. Fed. 3d Art. 4.

Derivative standing in Chapters 7, 11,
and 13 bankruptcy proceedings, 43 A.L.R.
Fed. 3d Art. 6.

Suggestion of immunity from executive
branch for foreign sovereigns and officials,
43 AL.R. Fed. 3d Art. 7.

Heightened pleading requirements for
alleging securities fraud — post-Igbal/
Twombly Fifth Circuit cases, 46 A.L.R.
Fed. 3d Art. 4.

Requirement of Fed. R. Civ. P. 9(b) that
circumstances constituting fraud or
mistake be stated with particularity —
Fourth Circuit cases, 56 A.L.R. Fed. 3d
Art. 2.

Requirement of Fed. R. Civ. P. 9(b) that
circumstances constituting fraud or
mistake be stated with particularity —
Eighth Circuit cases, 57 A.L.R. Fed. 3d 4.
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Requirement of Fed. R. Civ. P. 9(b) that
circumstances constituting fraud or
mistake be stated with particularity —
Sixth Circuit cases, 57 A.L.R. Fed. 3d 5.

Requirement of Fed. R. Civ. P. 9(b) that
circumstances constituting fraud or
mistake be stated with particularity —

CIVIL PRACTICE
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selected Second Circuit cases, 59 A.L.R.
Fed. 3d 1.

Requirement of Fed. R. Civ. Proc. 9(b)
that circumstances constituting fraud or
mistake be stated with particularity —
Third Circuit cases, 59 A.L.R. Fed. 3d 2.

9-11-9.1. Affidavit to accompany charge of professional mal-

practice.

Law reviews.

For article, “Fisher v. Gala: O.C.G.A.
§ 9-11-9.1(e) Keeping Malpractice Claims
Afloat,” see 66 Mercer L. Rev. 817 (2015).

For annual survey of tort laws, see 67
Mercer L. Rev. 237 (2015).

For annual survey on construction law,
see 69 Mercer L. Rev. 63 (2017).

For article with annual survey on con-
struction law, see 73 Mercer L. Rev. 59
(2021).

For note, “Forty-Eight States are Prob-
ably Not Wrong: An Argument for Mod-
ernizing Georgia’s Legal Malpractice Stat-
ute of Limitations,” see 33 Ga. St. U.L.
Rev. 805 (2017).

JUDICIAL DECISIONS

ANALYsIS

GENERAL CONSIDERATION
EXPERT QUALIFICATION
ExTtENsioN oF TiME
ApPLICATION TO PROFESSIONS
1. GENERAL PRINCIPLES
4. MEepicAL PROFESSION
5. OTHER PROFESSIONS

General Consideration

Claims against professional assert-
ing misconduct do not require affida-
vit. — Georgia appellate courts have re-
peatedly held that it is unnecessary to file
an expert affidavit with a complaint as-
serting claims for intentional misconduct
or acts against a professional, including
claims for fraud and misrepresentation.
Hobbs v. Great Expressions Dental
Centers of Georgia, P.C., 337 Ga. App. 248,
786 S.E.2d 897, 2016 Ga. App. LEXIS 304
(2016).

Professional malpractice or ordi-
nary negligence. — Since the adminis-
trator’s assertions against the care pro-
vider involved medical judgment and the
professional duties involved in providing
such care, the assertions sounded in mal-
practice and the administrator was re-
quired to file an expert affidavit and the
failure to do so rendered dismissal appro-
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priate. Carter v. VistaCare, LLC, 335 Ga.
App. 616, 782 S.E.2d 678, 2016 Ga. App.
LEXIS 46 (2016), cert. denied, No.
S16C0933, 2016 Ga. LEXIS 626 (Ga. Oct.
3, 2016).

Affidavit requirement inapplicable
to claim for wrongful death. — Trial
court did not err by denying the Georgia
Department of Transportation’s (GDOT)
motion to dismiss the wrongful death ac-
tion based on the parents’ failure to file an
expert affidavit because the parents did
not allege that the GDOT was liable for
the actions or inactions of one of the
categories listed in O.C.G.A. § 9-11-9.1
but rather that the GDOT negligently
made the decision to reopen the railroad
crossing when the crossing remained in a
dangerous condition following the repairs
and, therefore, no expert affidavit was
required. DOT v. Delor, 351 Ga. App. 414,
830 S.E.2d 519, 2019 Ga. App. LEXIS 411
(2019), cert. denied, No. S20C0086, 2020
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Ga. LEXIS 260 (Ga. Mar. 26, 2020),
overruled in part, Driskell v. Dougherty
County, 363 Ga. App. 481, 871 S.E.2d 283,
2022 Ga. App. LEXIS 164 (2022).

Affidavit requirement inapplicable
to intentional tort claim. — Georgia
appellate courts have repeatedly held that
it is unnecessary to file an expert affidavit
with a complaint asserting claims for in-
tentional misconduct or acts against a
professional, including claims for fraud
and misrepresentation. Specifically, no ex-
pert testimony is required to establish
that it is improper for physicians to de-
fraud their clients. Williams v. Murrell,
348 Ga. App. 754, 824 S.E.2d 638, 2019
Ga. App. LEXIS 80 (2019).

Trial court erred by dismissing the
plaintiff’s fraud claims based on failure to
file an expert affidavit with the complaint
pursuant to O.C.G.A. § 9-11-9.1 because
the plaintiff’s fraud claims were grounded
in allegations of intentional misconduct,
which claims did not need to be
accompanied by an expert affidavit.
Williams v. Murrell, 348 Ga. App. 754, 824
S.E.2d 638, 2019 Ga. App. LEXIS 80
(2019).

Affidavit requirement applies only
to professionals defined in Code. —

Because an emergency medical techni-
cian (EMT) was not one of the professions
listed under the professional malpractice
statute as requiring an expert affidavit,
the trial court erred by applying the affi-
davit requirement to the claims against
the EMT that dispensed medications on
the weekend shift; and, in any event, the
medical malpractice claims against the
EMT, who was not a medical professional,
could not stand, and the plaintiffs failed to
allege simple negligence claims against
the EMT. McKuhen V.
TransformHealthRX, Inc., 338 Ga. App.
354,790 S.E.2d 122, 2016 Ga. App. LEXIS
458 (2016), cert. denied, No. S17C0103,
2017 Ga. LEXIS 264 (Ga. Apr. 17, 2017),
cert. denied, No. S17C0102, 2017 Ga.
LEXIS 278 (Ga. Apr. 17, 2017).

When affidavit required. To the ex-
tent that the patient made claims that the
hospital and the radiologist were vicari-
ously liable for professional negligence,
those claims were properly dismissed for
failure to include an expert affidavit.
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Oduok v. Fulton DeKalb Hosp. Auth., 340
Ga. App. 205, 797 S.E.2d 133, 2017 Ga.
App. LEXIS 42 (2017).

Patient’s breach of warranty claim,
questioning the adequacy of the medical
treatment, involved the defendants’ pro-
fessional skill and judgment and, thus,
was properly dismissed due to the failure
of the patient to include an expert affida-
vit. Oduok v. Fulton DeKalb Hosp. Auth.,
340 Ga. App. 205, 797 S.E.2d 133, 2017
Ga. App. LEXIS 42 (2017).

Trial court properly dismissed the pa-
tient’s breach of contract claim to the
extent the claim alleged that the hospital
and radiologist negligently performed or
“botched” the biopsy as such allegations
invoked professional judgment and skill
and required an expert affidavit, which
was not provided. Oduok v. Fulton DeKalb
Hosp. Auth., 340 Ga. App. 205, 797 S.E.2d
133, 2017 Ga. App. LEXIS 42 (2017).

Because the claim against the doctor —
whether understood as the negligent fail-
ure to consult with another physician con-
cerning the pathology report or the negli-
gent failure to inform the patient or the
patient’s subsequent treating physicians
of those results — sounded in professional
negligence, an expert affidavit was re-
quired and estate’s failure to include an
affidavit was fatal to its claim against the
doctor. Dodge County Hosp. Auth. v. Seay,
366 Ga. App. 1, 880 S.E.2d 571, 2022 Ga.
App. LEXIS 520 (2022).

Because the claims against the hospital
stemmed from the doctor’s failure to com-
municate that the patient had cancer, the
claims were grounded in classical medical
negligence and required an expert affida-
vit. Dodge County Hosp. Auth. v. Seay, 366
Ga. App. 1, 880 S.E.2d 571, 2022 Ga. App.
LEXIS 520 (2022).

When affidavit not required. — Trial
court erred in dismissing claims asserting
that the hospital and the radiologist en-
gaged in or were liable for intentional
conduct in allegedly conducting a bogus
biopsy to collect money from the patient’s
insurance as the claims did not require an
expert affidavit. Oduok v. Fulton DeKalb
Hosp. Auth., 340 Ga. App. 205, 797 S.E.2d
133, 2017 Ga. App. LEXIS 42 (2017).

Renewal action not barred. — On
the statute’s face, O.C.G.A. § 9-11-9.1(f)
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9-11-9.1
General Consideration (Cont’d)

requires a motion to dismiss to be filed in
addition to the first responsive pleading to
foreclose the possibility of renewal under
O.C.G.A. § 9-2-61. Mission Health of
Georgia, LLC v. Bagnuolo, 339 Ga. App.
23, 793 S.E.2d 98, 2016 Ga. App. LEXIS
574 (2016).

Failure to file expert affidavit. —

Hospital’s motion for summary judg-
ment was improperly denied as the appel-
lees’ claims did not fall under ordinary
negligence and the appellees’ case was a
professional negligence case because the
appellees’ argument was that the very
execution and implementation of the radi-
ology agreement was negligent, and the
only way to properly allege and ultimately
establish the hospital’s negligence was
with expert testimony explaining how the
radiology agreement, which did not re-
quire the hospital to have a radiologist
on-site at all times, fell below the stan-
dard of care, but the appellees did not
attach an expert’s affidavit supporting the
appellees’ claim as required by O.C.G.A.
§ 9-11-9.1. St. Mary’s Health Care Sys. v.
Roach, 345 Ga. App. 274, 811 S.E.2d 93,
2018 Ga. App. LEXIS 151 (2018).

Dismissal of action for failure to file
affidavit not absolute, some action re-
quired. — Plaintiff’s failure to amend an
allegedly defective affidavit within 30
days did not lead to absolute dismissal
because dismissal was discretionary and
the trial court had to take action while the
case was still pending, which the court did
not do in the instant action. Wentz v.
Emory Healthcare, Inc., 347 Ga. App. 302,
819 S.E.2d 296, 2018 Ga. App. LEXIS 510
(2018).

Expert Qualification

Qualification of affiant. — After the
pre-trial detainee died in an isolation cell,
and the plaintiffs filed a civil action alleg-
ing that the medical defendants commit-
ted malpractice, because the trial court
did not abuse the court’s discretion in
finding that the affidavit of the plaintiffs’
expert witness was insufficient to satisfy
the statutory qualifications for an expert
witness, the plaintiffs failed to meet the
threshold requirement of filing an affida-
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vit of an expert competent to testify and
their medical malpractice claims failed as
a matter of law; thus, the trial court
properly granted summary judgment in
favor of the medical defendants. McKuhen
v. TransformHealthRX, Inc., 338 Ga. App.
354,790 S.E.2d 122, 2016 Ga. App. LEXIS
458 (2016), cert. denied, No. S17C0102,
2017 Ga. LEXIS 278 (Ga. Apr. 17, 2017),
cert. denied, No. S17C0103, 2017 Ga.
LEXIS 264 (Ga. Apr. 17, 2017).

Proper inquiry was whether expert
had appropriate level of knowledge.
— 0.C.G.A. § 24-7-702(c)(2)(A),
governing expert qualifications in medical
malpractice cases, was not
unconstitutionally vague, did not violate
equal protection or separation of powers,
did not make irrevocable grants of special
privileges and immunities, and was not a
special law; however, the trial court erred
in rejecting an expert simply because the
expert had not performed the specific
procedure at issue. The proper
consideration was whether the expert’s
level of knowledge was appropriate.
Zarate-Martinez v. Echemendia, 299 Ga.
301, 788 S.E.2d 405, 2016 Ga. LEXIS 450
(2016).

Affidavit from attorney in firm rep-
resenting plaintiff. — In a legal mal-
practice action, the affidavit of an attor-
ney from the firm representing the client
in the malpractice action, submitted in
support of the malpractice claim, did not
conflict with the client’s interest, but
rather served to advance those interests
and, thus, the trial court erred in finding
that an inherent conflict rendered the
affiant incompetent to provide the affida-
vit testimony. Mitchell v. Parian, 355 Ga.
App. 498, 844 S.E.2d 555, 2020 Ga. App.
LEXIS 340 (2020), cert. denied, No.
S20C1417, 2021 Ga. LEXIS 125 (Ga. Feb.
15, 2021).

Extension of Time

Renewal action not barred. — Trial
court did not err in denying the appel-
lants’ motion to dismiss because in order
to bar the appellees from filing a renewal
action, O.C.G.A. § 9-11-9.1(c) required
the appellants to file a motion to dismiss
at the same time the appellants filed the
appellants answer to the original
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complaint and only raising the matter as a
defense in the answer was insufficient to
preclude the appellees from renewing the
appellees’ action pursuant to O.C.G.A.
§ 9-2-61. Mission Health of Georgia, LLC
v. Bagnuolo, 339 Ga. App. 23, 793 S.E.2d
98, 2016 Ga. App. LEXIS 574 (2016).

Statute of limitations not expired.
— Dismissal of a medical malpractice and
wrongful death action was upheld because
plaintiffs’ complaint and amended com-
plaint did not include an expert affidavit
as required by O.C.G.A. § 9-11-9.1, and
the subsequent filing was untimely.
Leggat v. Navicent Health, Inc., 369 Ga.
App. 731, 893 S.E.2d 438, 2023 Ga. App.
LEXIS 448 (2023).

Applicability of 30-day time exten-
sion. — Trial court did not err in denying
the defendants’ motion to dismiss the pa-
tient’s medical malpractice action because
the patient did not retain counsel more
than 90 days prior to the expiration of the
period of limitations and, thus, the patient
was entitled to invoke the 45-day exten-
sion of time to file an expert affidavit.
Cruz Pico v. Brady, 345 Ga. App. 859, 815
S.E.2d 190, 2018 Ga. App. LEXIS 293
(2018), cert. denied, No. S18C1365, 2019
Ga. LEXIS 81 (Ga. Feb. 4, 2019).

Application of 45-day extension. —

In a medical malpractice action, the
trial court erred by dismissing the com-
plaint on the basis that the patient failed
to fall within the exception of O.C.G.A.
§ 9-11-9.1(b), because the patient filed the
pro-se complaint within 10 days of the
expiration of the statute of limitations
and, although the patient did not aver in
the complaint the language of
§ 9-11-9.1(b), within 45 days of filing the
patient’s attorney filed a first amended
complaint and the required expert
affidavit. Siska v. McNeil, 346 Ga. App.
429, 816 S.E.2d 423, 2018 Ga. App. LEXIS
396 (2018).

Application to Professions
1. General Principles

Affidavit required despite claim as-
serted to be one for breach of con-
tract when really was for negligence.
— Regardless of nomenclature, a claim
asserted by a plaintiff that is predicated
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on allegations that the defendant-profes-
sional rendered negligent professional
services falls within the ambit of O.C.G.A.
§ 9-11-9.1(a). Hobbs v. Great Expressions
Dental Centers of Georgia, P.C., 337 Ga.
App. 248, 786 S.E.2d 897, 2016 Ga. App.
LEXIS 304 (2016).

4. Medical Profession

Pharmacy. — Claims against a super-
market and its pharmacist required ex-
pert testimony to establish the standard
of care for pharmacies and pharmacists,
therefore, an expert affidavit was required
under O.C.G.A. § 9-11-9.1, and the expert
affidavit provided against the pharmacist
sufficiently alleged at least one negligent
act, even if it did not match the complaint
verbatim. McGhee v. Publix Super Mkts.,
371 Ga. App. 145, 899 S.E.2d 253, 2024
Ga. App. LEXIS 77 (2024).

Affidavit not required for “techni-
cian” who drew blood. — In a patient’s
claim against a medical clinic alleging
that a technician injured the patient in
drawing blood without the patient’s per-
mission, the trial court erred in granting
the clinic’s motion to dismiss for failure to
file an expert affidavit under O.C.G.A.
§ 9-11-9.1, because the technician was not
a licensed professional for whom an
affidavit was required. Additionally, the
patient alleged an unlawful touching,
which was the intentional tort of battery,
and an affidavit was not required for
intentional torts. Zephaniah v. Ga. Clinic,
P.C., 350 Ga. App. 408, 829 S.E.2d 448,
2019 Ga. App. LEXIS 311 (2019).

In action for injuries against hospi-
tal and doctor, etc.

Trial court properly concluded original
and renewal complaints satisfied Geor-
gia’s forgiving notice-pleading require-
ments with respect to vicarious liability
claim against the medical center and the
doctor for negligence because the com-
plaints specifically identified the doctor as
an agent or employee of the center acting
within the scope of employment or agency,
such that the doctor’s acts and omissions
were imputed to the center, which was
vicariously liable for the resulting injuries
and harm to plaintiff. Trabue v. Atlanta
Women’s Specialists, LLC, 349 Ga. App.
223, 825 S.E.2d 586, 2019 Ga. App. LEXIS

27



9-11-9.1

Application to Professions (Cont’d)
4. Medical Profession (Cont'd)

140 (2019), affd, 310 Ga. 331, 850 S.E.2d
748, 2020 Ga. LEXIS 764 (2020).

Expert affidavit regarding negligent
credentialing by a hospital was not auto-
matically necessary under O.C.G.A.
§ 9-11-9.1(a) because a hospital was not
classified as a “professional”; the affidavit
requirement applied to tort claims against
a hospital when grounded upon acts or
omissions requiring skill and judgment by
professionals listed in the statute. In this
case, the record did not reflect who had
performed the credentialing function.
Houston Hospitals, Inc. v. Reeves, 356 Ga.
App. 50, 846 S.E.2d 219, 2020 Ga. App.
LEXIS 402 (2020).

Trial court did not err by dismissing
plaintiff’s negligence claims for failure to
satisfy the expert affidavit requirement
because the claims, which were predicated
on the failure of defendant’s medical staff
to properly assess and treat the patient’s
medical condition, were professional
medical malpractice claims. Estate of
Tomlinson v. Houston Healthcare, 372 Ga.
App. 587, 905 S.E.2d 664, 2024 Ga. App.
LEXIS 332 (2024).

Affidavit not required for emer-
gency room screening claim. — Trial
court erred by dismissing plaintiff’s claims
under the Emergency Medical Treatment
and Labor Act, 42.U.S.C. § 1395dd, alleg-
ing that the defendant failed to provide
the patient an appropriate medical
screening examination because the plain-
tiff was not required to support that claim
with an expert affidavit as the claims were
not professional negligence claims based
on a general professional standard of care.
Estate of Tomlinson v. Houston
Healthcare, 372 Ga. App. 587, 905 S.E.2d
664, 2024 Ga. App. LEXIS 332 (2024).

Affidavit required for emergency
room stabilization claim. — Plaintiff’s
Emergency Medical Treatment and Labor
Act (EMTALA), 42. U.S.C. § 1395dd, sta-
bilization claim constituted a claim for
professional malpractice and, therefore,
the plaintiff was required to support the
claim with an expert affidavit because
compliance with the EMTALA’s stabiliza-
tion requirements involved the exercise of
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medical judgment and a reliance on gen-
eral standards of professional care in
evaluating the treatment given to stabi-
lize the patient. Estate of Tomlinson v.
Houston Healthcare, 372 Ga. App. 587,
905 S.E.2d 664, 2024 Ga. App. LEXIS 332
(2024).

Affidavit requirement not pre-
empted by the Emergency Medical
Treatment and Labor Act. — Expert
affidavit requirement was not preempted
by the Emergency Medical Treatment and
Labor Act (EMTALA), 42. US.C. §
1395dd, because the EMTALA contained
no procedural rules with which the expert
affidavit requirement conflicted and there
was nothing in the language of EMTALA
reflecting an intent to occupy the entire
field or to restrict claims to federal court
or federal procedural rules. Estate of
Tomlinson v. Houston Healthcare, 372 Ga.
App. 587, 905 S.E.2d 664, 2024 Ga. App.
LEXIS 332 (2024).

Affidavit requirement inapplicable
to ordinary negligence claim.

Trial court erred when the court
granted a family medical center’s motion
to dismiss for failure to file an expert
affidavit as the patient’s claim against the
center for failing to verify the prescription
after the center was contacted by the
pharmacy was not one of professional neg-
ligence for which an affidavit was re-
quired. Carter v. Cornwell, 338 Ga. App.
662, 791 S.E.2d 447, 2016 Ga. App. LEXIS
528 (2016).

Trial court erred in granting summary
judgment to the hospital based on a fail-
ure to file an expert affidavit because the
patient’s claim was for ordinary, not pro-
fessional, negligence as the record did not
show that only a person with medical
training could transport the patient in the
wheelchair or that transporting the pa-
tient involved the exercise of medical
judgment. Byrom v. Douglas Hosp., Inc.,
338 Ga. App. 768, 792 S.E.2d 404, 2016
Ga. App. LEXIS 543 (2016), cert. denied,
No. S17C0461, 2017 Ga. LEXIS 353 (Ga.
May 1, 2017).

Medical malpractice expert’s affi-
davit. Expert’s affidavit met the require-
ment of O.C.G.A. § 9-11-9.1(a)(3), as the
affidavit set forth acts and omissions by
the physician that, in the expert’s opinion,
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breached the standard of care by failing to
find that the patient was experiencing a
serious cardiac condition requiring
immediate intervention and not merely
an anxiety attack. Graham v. Reynolds,
343 Ga. App. 274, 807 S.E.2d 39, 2017 Ga.
App. LEXIS 483 (2017), cert. denied, No.
S18C0460, 2018 Ga. LEXIS 310 (Ga. May
7, 2018).

In a medical malpractice action, the
trial court abused discretion by conclud-
ing the parents’ expert affidavit was insuf-
ficient because reviewing the allegations
of the complaint, expert’s affidavits, and
the trial court’s conclusions, expert was
not required to practice as a psychiatrist
or have specialized knowledge of standard
of care of psychiatrists to satisfy require-
ments of O.C.G.A. §§ 9-11-9.1 and
24-2-702(c)(2)(C). Russell v. Kantamneni,
363 Ga. App. 899, 873 S.E.2d 458, 2022
Ga. App. LEXIS 245 (2022).

Medical expert affidavit insufficient
to create jury questions. — In a medi-
cal malpractice action alleging that a doc-
tor was negligent and that a facility was
vicariously liable for the doctor’s negli-
gence, the doctor’s motion for summary
judgment was properly granted because,
in the expert affidavit of the patient’s
expert witness, the patient’s expert con-
ceded that the doctor did not violate the
standard of care during the procedure or
in providing aftercare to the patient.
Dietzen v. Radiology Assocs. of Atlanta,
354 Ga. App. 279, 840 S.E.2d 653, 2020
Ga. App. LEXIS 139 (2020), cert. denied,
No. S20C0999, 2020 Ga. LEXIS 689 (Ga.
Aug. 24, 2020).

Nurse’s affidavit. — Because the
medical center defendants’ motion to dis-
miss did not allege, with specificity, that
the nurse was not qualified to give the
expert affidavit attached to the patient’s
complaint alleging professional negli-
gence, the trial court erred in granting the
medical center defendants’ motion to dis-
miss on that basis. Cantrell v. AU Med.
Ctr., 358 Ga. App. 41, 853 S.E.2d 137,
2020 Ga. App. LEXIS 690 (2020), cert.
denied, No. S21C0663, 2021 Ga. LEXIS
543 (Ga. July 7, 2021).

Classification of nurses. — Georgia
Court of Appeals held registered nurse
was member of same profession as nurse
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practitioner as they are both nurses and
members of nursing profession for pur-
poses of enumerated list of professions set
forth in O.C.G.A. § 9-11-9.1(g) that require
expert affidavit to be filed with complaint
in professional malpractice action. Bryant
v. Okafor, 367 Ga. App. 629, 887 S.E.2d
689, 2023 Ga. App. LEXIS 195 (2023).

Nurse’s affidavit sufficient. —

Nurse’s expert affidavit sufficiently set
forth at least one negligent omission by
the medical center defendants during the
patient’s hospital stay — the failure to
turn and reposition the patient every two
hours to provide pressure relief to the
pressure sore on the patient’s sacrum as
required by the applicable standard of
nursing care; thus, the trial court erred in
granting the medical center defendants’
motion to dismiss based on the claimed
pleading deficiencies in the nurse’s affida-
vit. Cantrell v. AU Med. Ctr., 358 Ga. App.
41, 853 S.E.2d 137, 2020 Ga. App. LEXIS
690 (2020), cert. denied, No. S21C0663,
2021 Ga. LEXIS 543 (Ga. July 7, 2021).

Sufficiency of affidavit. — Summary
judgment was improperly granted to the
defendants on the plaintiffs’ professional
negligence claim as the affidavits of two
doctors and a nurse set forth at least one
negligent act or omission and the factual
basis for each claim as the first doctor
identified a standard of care requiring
supervision of healthcare personnel and
policies and procedures that insured
timely review of a patient’s care, but
opined that was not done for the deceased
detainee, and faulted the administrator of
the medical care provider for the failure to
actively monitor the medical care being
provided; a second doctor averred the
same standards of care and failures iter-
ated by the first doctor; and a nurse listed
multiple deficiencies of the nursing staff.
Graham v. WellStar Health Sys., 338 Ga.
App. 178, 789 S.E.2d 369, 2016 Ga. App.
LEXIS 450 (2016).

Trial court did not err in dismissing the
patient’s professional negligence com-
plaint for failure to file a sufficient expert
affidavit because the affidavit of the pa-
tient’s expert witness recited only gener-
ally that the nurses and staff at the hos-
pital failed to appropriately treat, assess,
and advocate for the unconscious patient
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while the patient was there, and it did not
contain any specific instances of any of
those alleged failures; and the affidavit
failed to set out a sufficient factual basis to
support a negligent act or omission by the
nurses or hospital staff. Ziglar v. St.
Joseph’s/Candler Health Sys., 341 Ga.
App. 371, 800 S.E.2d 395, 2017 Ga. App.
LEXIS 205 (2017).

Patient’s complaint was properly dis-
missed for failure to file a sufficient expert
affidavit because, although the patient
alleged that the complaint set out a claim
for simple negligence, the entirety of the
patient’s claims fell within the realm of
professional negligence as the patient’s
allegations that the hospital’s nurses and
unspecified staff did not take the appro-
priate steps to ensure that the uncon-
scious patient did not develop a pressure
ulcer while confined to the patient’s hos-
pital bed and to appropriately treat the
ulcer once discovered required highly spe-
cialized expert knowledge; and a medical
judgment clearly would have been in-
volved in assessing the severity of the
ulcer and prescribing a course of treat-
ment. Ziglar v. St. Joseph’s/Candler
Health Sys., 341 Ga. App. 371, 800 S.E.2d
395, 2017 Ga. App. LEXIS 205 (2017).

In a medical malpractice suit, the hos-
pital’s and a nurse’s motion for summary
judgment was properly granted because
the affidavit of the surviving relatives’
expert stating that the decision to admin-
ister the medication by mouth, rather
than through the nasogastric-feeding tube
as the doctor ordered, proximately caused
the decedent’s death by aspiration was
conclusory as nothing in the record indi-
cated that the decedent aspirated while
ingesting the medication by mouth; and
the hospital’s and the nurse’s expert tes-
tified that using a feeding tube to admin-
ister the medication did not eliminate the
risk of aspiration as vomiting was a
known risk of the medication. Edokpolor
v. Grady Mem. Hosp. Corp., 347 Ga. App.
285, 819 S.E.2d 92, 2018 Ga. App. LEXIS

30

CIVIL PRACTICE

9-11-9.1

507 (2018), cert. denied, No. S19C0260,
2019 Ga. LEXIS 373 (Ga. May 20, 2019).

In a medical malpractice case arising
out of gynecology surgery that resulted in
complications, the trial court erred in dis-
missing the patient’s claim; the patient’s
expert affidavit described that the doctor’s
act of performing the procedures despite
the doctor’s known physical limitations
(including fine motor control problems, a
stroke, and the loss of vision in one eye)
breached the standard of care. Holmes v.
Lyons, 346 Ga. App. 99, 815 S.E.2d 252,
2018 Ga. App. LEXIS 322 (2018).

Affidavit not required for medical
assistant. — In a suit brought by a
wheelchair-bound patient instructed by a
medical assistant to climb on a scale un-
assisted, an expert affidavit was not re-
quired for the ordinary negligence claim
against the medical assistant, but an ex-
pert affidavit was required for the profes-
sional negligence claim against the doctor.
Griffin v. Emory Clinic Inc., 371 Ga. App.
633,901 S.E.2d 761, 2024 Ga. App. LEXIS
193 (2024).

Expert affidavit was not required for
the claim against a medical assistant be-
cause the assistant was not a licensed
professional under O.C.G.A. § 9-11-9.1(a).
Griffin v. Emory Clinic Inc., 371 Ga. App.
633,901 S.E.2d 761, 2024 Ga. App. LEXIS
193 (2024).

5. Other Professions

Veterinarians. — Defendants’ motion
to dismiss the plaintiffs amended com-
plaint asserting claims of breach of con-
tract and fraud based on allegations that
the veterinarian negligently performed a
surgery on the plaintiff’s dog not initially
discussed was granted because the plain-
tiff did not include an expert affidavit
required by O.C.G.A. § 9-11-9.1(a) in a
professional malpractice case as the
allegations in the plaintiff's complaint
called into question the veterinarian’s
professional medical judgment and
competence as a veterinarian, alleging
that the surgery that was performed was
unnecessary and not performed properly.
Merritts v. No. Ga. Veterinary Referral
Practice, 366 Ga. App. 756, 884 S.E.2d
135, 2023 Ga. App. LEXIS 77 (2023).
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RESEARCH REFERENCES

ALR.

Admissibility and necessity of expert
evidence as to standards of practice and
negligence in malpractice action against
attorney — general principles and con-
duct related to interaction with client, 58
A.L.R.6th 1.

Admissibility and necessity of expert
evidence as to standards of practice and
negligence in malpractice action against
attorney — conduct related to procedural
issues, 59 A.L.R.6th 1.

Liability of hospice in tort, in contract,
or pursuant to statute, for maltreatment

or mistreatment of patient, 95 A.L.R.6th
479.

Constitutionality of affidavit or certifi-
cate of merit requirements in actions
brought against licensed professionals, 45
A.L.R.7th Art. 1.

Malpractice of nurse practitioners, 80
A.LR.7th 3.

Social work malpractice, 88 A.L.R.7th 7.

Expert testimony and evidence in medi-
cal malpractice cases involving diagnosis
or treatment of pneumonia — state cases,
90 A.L.R.7th 3.

9-11-9.2. Medical authorization forms; review of protected

health information.

Law reviews.

For article, “Health Insurance Portabil-
ity and Accountability Act of 1996: Health:
Discussing Title 31 of the Official Code of
Georgia Annotated, Relating to the Noti-
fication of Disease and the Control of
Hazardous Conditions, Preventable Dis-

9-11-10. Form of pleadings.

eases, and Metabolic Disorders & Public
Welfare: Discussing Title 45 of the Code of
Federal Regulations, Relating to the De-
partment of Health and Human Services,
and Administrative Data Standards and
Related Requirements,” see 37 Ga. St.
U.L. Rev. 153 (2020).

JUDICIAL DECISIONS

ANALySIS

GENERAL CONSIDERATION
Exuisits

General Consideration

Error for trial court to consider
evidence outside of pleadings. — Trial
court erred in finding that a mortgagor’s
claim that the mortgagee breached the
mortgagee’s duty in failing to provide
proper notice of the foreclosure sale
showed no basis for a wrongful foreclosure
claim because an allegation that the
lender failed to provide notice of foreclo-
sure as required by O.C.GA.
§ 44-14-162.2 supported a wrongful
foreclosure claim under Georgia law and
the trial court erroneously considered the
mortgagee’s evidence outside of the
pleadings. Mbigi v. Wells Fargo Home
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Mortg., 336 Ga. App. 316, 785 S.E.2d 8,
2016 Ga. App. LEXIS 173 (2016).

Exhibits

Written instrument attached as ex-
hibit to a pleading will prevail, etc.

In a suit against a contractor for per-
forming defective repairs on a home, the
trial court erred by concluding that the
contractor was a party to the contract
solely by virtue of the default judgment
because the contract attached to the com-
plaint did not name the contractor indi-
vidually as a contracting party, contradict-
ing the complaint’s allegation that the
homeowner contracted with the contrac-
tor and under Georgia law exhibits con-
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trolled over contradictory complaint alle-
gations. Tomala v. Harris, 374 Ga. App.
706, 913 S.E.2d 809, 2025 Ga. App. LEXIS
109 (2025).

In a suit against a contractor for per-
forming defective repairs on a home, the
trial court erred by concluding that the
contractor was a party to the contract
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solely by virtue of the default judgment
because the contract attached to the com-
plaint did not name the contractor indi-
vidually as a contracting party, and since
the breach of contract claim therefore
failed, the claim for bad faith attorney fees
likewise failed. Tomala v. Harris, 374 Ga.
App. 706, 913 S.E.2d 809, 2025 Ga. App.
LEXIS 109 (2025).

RESEARCH REFERENCES

ALR.
Proceeding under pseudonym or ficti-
tious name in state court, 71 A.L.R.7th 4.

9-11-11. Signing of pleadings; when verification required; rule

abolished.

JUDICIAL DECISIONS

Determination of whether fees are
frivolous litigation sanction or sup-
port award. — Attorneys’ fees award to
the creditor (the debtor’s former spouse)
that was related to the debtor’s unsuccess-
ful efforts to obtain modifications to the
divorce decree was not a domestic support
obligation (DSO) as defined in the Bank-
ruptcy Code and, thus, was not a priority

claim because there was no express deter-
mination by the Georgia state court that
the fees were awarded as support based
upon the relative financial circumstances
of the parties rather than as a sanction for
frivolous litigation. Mosely v. Mosely (In
re Mosely), 577 B.R. 419, 2017 Bankr.
LEXIS 3763 (Bankr. N.D. Ga. 2017).

9-11-11.1. Exercise of rights of freedom of speech and to petition
government for redress of grievances; legislative find-
ings; verification of claims; definitions; procedure on
motions; exception; fees and expenses.

(a) The General Assembly of Georgia finds and declares that it is in
the public interest to encourage participation by the citizens of Georgia
in matters of public significance and public interest through the
exercise of their constitutional rights of petition and freedom of speech.
The General Assembly of Georgia further finds and declares that the
valid exercise of the constitutional rights of petition and freedom of
speech should not be chilled through abuse of the judicial process. To
accomplish the declarations provided for under this subsection, this
Code section shall be construed broadly.

(b)(1) A claim for relief against a person or entity arising from any
act of such person or entity which could reasonably be construed as
an act in furtherance of the person’s or entity’s right of petition or free
speech under the Constitution of the United States or the Constitu-
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tion of the State of Georgia in connection with an issue of public
interest or concern shall be subject to a motion to strike unless the
court determines that the nonmoving party has established that
there is a probability that the nonmoving party will prevail on the
claim.

(2) In making the determination as provided for in paragraph (1) of
this subsection, the court shall consider the pleadings and supporting
and opposing affidavits stating the facts upon which the liability or
defense is based; provided, however, that if there exists a claim that
the nonmoving party is a public figure plaintiff, then the nonmoving
party shall be entitled to discovery on the sole issue of actual malice
whenever actual malice is relevant to the court’s determination under
paragraph (1) of this subsection.

(3) If the court determines that the nonmoving party under para-
graph (1) of this subsection has established a probability that he or
she would prevail on the claim, neither that determination nor the
fact of such determination shall be admissible in evidence at any later
stage of the case or in any subsequent action and no burden of proof
or degree of proof otherwise applicable shall be affected by such
determination in any later stage of the case or in any subsequent
proceeding.

(b.1) In any action subject to subsection (b) of this Code section, a
prevailing moving party on a motion to strike shall be granted the
recovery of attorney’s fees and expenses of litigation related to the
action in an amount to be determined by the court based on the facts
and circumstances of the case. If the court finds that a motion to strike
is frivolous or is solely intended to cause unnecessary delay, the court
shall award attorney’s fees and expenses of litigation to the nonmoving
party prevailing on the motion for the attorney’s fees and expenses of
litigation associated with the motion in an amount to be determined by
the court based on the facts and circumstances of the case.

(c) As used in this Code section, the term “act in furtherance of the
person’s or entity’s right of petition or free speech under the Constitu-
tion of the United States or the Constitution of the State of Georgia in
connection with an issue of public interest or concern” shall include:

(1) Any written or oral statement or writing or petition made
before a legislative, executive, or judicial proceeding, or any other
official proceeding authorized by law;

(2) Any written or oral statement or writing or petition made in
connection with an issue under consideration or review by a legisla-
tive, executive, or judicial body, or any other official proceeding
authorized by law;

(3) Any written or oral statement or writing or petition made in a
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place open to the public or a public forum in connection with an issue

of public interest or concern; or

(4) Any other conduct in furtherance of the exercise of the consti-
tutional right of petition or free speech in connection with a public
issue or an issue of public concern.

(d) All discovery and any pending hearings or motions in the action
shall be stayed upon the filing of a motion to dismiss or a motion to
strike made pursuant to subsection (b) of this Code section until a final
decision on the motion. The motion shall be heard not more than 30
days after service unless the emergency matters before the court
require a later hearing. The court, on noticed motion and for good cause
shown, may order that specified discovery or other hearings or motions
be conducted notwithstanding this subsection.

(e) An order granting or denying a motion to dismiss or a motion to
strike shall be subject to direct appeal in accordance with subsection (a)

of Code Section 5-6-34.

(f) Nothing in this Code section shall affect or preclude the right of
any party to any recovery otherwise authorized by common law, statute,

law, or rule.

(g) This Code section shall not apply to any action brought by the
Attorney General or a prosecuting attorney, or a city attorney acting as
a prosecutor, to enforce laws aimed at public protection.

(h) Attorney’s fees and expenses of litigation under this Code section
shall be requested by motion at any time during the course of the action
but not later than 45 days after the final disposition, including but not
limited to dismissal by the plaintiff, of the action.

History.

Code 1981, § 9-11-11.1, enacted by Ga.
L. 1996, p. 260, § 1; Ga. L. 1998, p. 862,
§ 2; Ga. L. 2016, p. 341, § 2/HB 513.
Amendments.

The 2016 amendment, effective July
1, 2016, rewrote subsections (a) and (b);
added subsection (b.1); substituted the
present provisions of subsection (c) for the
former provisions, which read: “As used in
this Code section, ‘act in furtherance of
the right of free speech or the right to
petition government for a redress of griev-
ances under the Constitution of the
United States or the Constitution of the
State of Georgia in connection with an
issue of public interest or concern’ in-
cludes any written or oral statement, writ-
ing, or petition made before or to a legis-
lative, executive, or judicial proceeding, or
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any other official proceeding authorized
by law, or any written or oral statement,
writing, or petition made in connection
with an issue under consideration or re-
view by a legislative, executive, or judicial
body, or any other official proceeding au-
thorized by law.”; added “until a final
decision on the motion” at the end of the
first sentence of subsection (d); added sub-
section (e); redesignated former subsec-
tion (e) as present subsection (f); added
subsection (g); redesignated former sub-
section (f) as present subsection (h); and,
in subsection (h), substituted “expenses of
litigation under this Code section shall”
for “expenses under this Code section
may” near the beginning.
Code Commission notes.

Pursuant to Code Section 28-9-5, in
2016, “burden of proof” was substituted
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for “burden or proof” near the middle of
paragraph (b)(3).
Law reviews.

For article on the 2016 amendment of
this Code section, see 33 Georgia St. U.L.
Rev. 109 (2016).

For article, “A Constitutional Counter-
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punch to Georgia’s Anti-SLAPP Statute,”
see 69 Mercer L. Rev. 407 (2019).

For annual survey on administrative
law, see 71 Mercer L. Rev. 1 (2019).

For annual survey on trial practice and
procedure, see 71 Mercer L. Rev. 1087
(2020).

JUDICIAL DECISIONS

ANALYSIS

GENERAL CONSIDERATION
PROCEDURE

APPLICATION

FEES AND EXPENSES

General Consideration

Lack of subject matter jurisdiction
over action. — Dismissal of a retailer’s
declaratory judgment claim was upheld
because the claim — seeking a determina-
tion that the county’s practice of hiring a
private law firm on a contingency fee basis
in federal opioid litigation was improper
and that its operations in the county did
not constitute a public nuisance — was
non-justiciable as the retailer lacked
standing and whether the retailer would
be again named as a defendant in the
federal litigation was an impermissible
basis for a declaratory action. Publix
Super Mkt. v. Rockdale County, 375 Ga.
App. 94, 913 S.E.2d 851, 2025 Ga. App.
LEXIS 110 (2025).

Inapplicable in federal cases aris-
ing under diversity jurisdiction.

District court did not err in denying the
defendant news network’s motion to
strike the plaintiff's defamation complaint
under the Georgia anti-SLAPP (Strategic
Lawsuits Against Public Participation)
statute, O.C.G.A. § 9-11-11.1; because
Fed. R. Civ. P. 8, 12, and 56 are valid
under the Rules Enabling Act and the
U.S. Constitution and govern the same
basic question as the anti-SLAPP statute,
the defendant’s motion-to-strike
procedure cannot apply in federal courts
sitting in diversity jurisdiction. Carbone v.
CNN, Inc., 910 F.3d 1345, 2018 U.S. App.
LEXIS 35095 (11th Cir. 2018).

Scope of statute. — In a dispute
brought by a cheerleading coach, the trial

court’s conclusion that the anti-SLAPP
motions were timely was upheld but the
court’s granting of the anti-SLAPP mo-
tions and dismissing the action was va-
cated because the trial court’s analysis of
that claim was incomplete since the anti-
SLAPP statute, O.C.G.A. § 9-11-11.1,
does not encompass all statements that
touch upon matters of public concern;
rather, the statute only applies to
statements fitting within one of the
categories spelled out in the statute. Britt
v. Dwyer, 375 Ga. App. 129, 914 S.E.2d
403, 2025 Ga. App. LEXIS 137 (2025).

Anti-SLAPP  statute, O.C.G.A. §
9-11-11.1, does not encompass all
statements that touch upon matters of
public concern. Rather, the anti-SLAPP
statute concerns only that which could
reasonably be construed as fitting within
one of the categories spelled out in
subsection (c). Britt v. Dwyer, 375 Ga.
App. 129, 914 S.E.2d 403, 2025 Ga. App.
LEXIS 137 (2025).

Statute not applicable to action not
based on furtherance of free speech.
— Because the causes of action raised in
this suit, which arose from a dispute as to
corporate governance and membership
based on compliance with the terms of the
operating agreements, were not based on
an act in furtherance of the rights of free
speech or petition, those causes of action
did not fall under the anti-strategic law-
suit against public participation (anti-
SLAPP) statute and were not afforded its
procedural protections. Jubilee
Development Partners, LLC v. Strategic
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General Consideration (Cont’d)

Jubilee Holdings, LLC, 344 Ga. App. 204,
809 S.E.2d 542, 2018 Ga. App. LEXIS 6
(2018), cert. denied, No. S18C0747, 2018
Ga. LEXIS 530 (Ga. Aug. 2, 2018).

Procedure

Two step analysis required for anti-
SLAPP motion. — Georgia Supreme
Court set forth new standards applicable
to the anti-SLAPP statute, O.C.G.A.
§ 9-11-11.1, holding that the analysis of
an anti-SLAPP motion involved two steps:
first, the court must decide whether the
party filing an anti-SLAPP motion made
the threshold showing that the challenged
claim is one arising from protected
activity and, if so, the court must proceed
to the second step of the analysis and
decide whether the plaintiff established
that there is a probability that the
plaintiff will prevail on the claim. Wilkes
& McHugh, PA. v. LTC Consulting, L.P.,
306 Ga. 252, 830 S.E.2d 119, 2019 Ga.
LEXIS 440 (2019).

In a suit involving ads placed by a
lawyer challenging nursing home stan-
dards, the Supreme Court of Georgia held
the trial court overlooked certain prelimi-
nary questions as the court did not prop-
erly apply the required two step analysis
under the anti-SLAPP statute, O.C.G.A.
§ 9-11-11.1, with respect to the plaintiffs’
claims as there was no discussion or
analysis of whether the plaintiffs had
stated and substantiated a legally
sufficient claim for the violations of the
statutes. Wilkes & McHugh, PA. v. LTC
Consulting, L.P., 306 Ga. 252, 830 S.E.2d
119, 2019 Ga. LEXIS 440 (2019).

Portion of trial court order dismissing
company’s suit against congressional
member was vacated because trial court
was required to revisit second prong of
anti-SLAPP analysis as it merely as-
sessed merits of congressional member’s
affirmative defenses and did not consider
company’s pleadings and factual showings
in first instance. Equity Prime Mortgage
v. Greene for Congress, Inc., 366 Ga. App.
207, 880 S.E.2d 642, 2022 Ga. App. LEXIS
527 (2022).

Dismissal of a city councilman’s libel
per se action against a newspaper com-

36

CIVIL PRACTICE

9-11-11.1

pany was upheld because the article was
connected with a public issue and/or an
issue of public concern under the anti-
SLAPP statute, as the issue with the
councilman and the councilman’s neigh-
bors was addressed in numerous proceed-
ings before a legislative body, namely the
city council. Morgan v. Mainstreet
Newspapers, Inc., 368 Ga. App. 111, 889
S.E.2d 217, 2023 Ga. App. LEXIS 269
(2023).

Failure to verify complaint. — Trial
court erred by denying the defendant’s
motion to dismiss the defamation com-
plaint filed under Georgia’s anti-SLAPP,
Strategic Lawsuits Against Public Partici-
pation statute, O.C.G.A. § 9-11-11.1,
because the defendant’s statements
regarding the pending litigation fell
within the scope of protected statements
under § 9-11-11.1(c) and the plaintiff’s
failure to file a verification as required by
§ 9-11-11.1(b) barred the suit. Barnett v.
Holt Builders, LLC, 338 Ga. App. 291, 790
S.E.2d 75, 2016 Ga. App. LEXIS 322
(2016), cert. denied, No. S17C0090, 2017
Ga. LEXIS 142 (Ga. Feb. 27, 2017).

Party’s subjective belief is not the stan-
dard for determining whether the verifi-
cation requirements of Georgia’s anti-
SLAPP, Strategic Lawsuits Against Public
Participation statute, 0.C.G.A.
§ 9-11-11.1, apply; rather, the statute
applies to any claim arising from any act
that could reasonably be construed as one
done in furtherance of the right of free
speech or the right to petition government
for a redress of grievances in connection
with an issue of public interest. Barnett v.
Holt Builders, LL.C, 338 Ga. App. 291, 790
S.E.2d 75, 2016 Ga. App. LEXIS 322
(2016), cert. denied, No. S17C0090, 2017
Ga. LEXIS 142 (Ga. Feb. 27, 2017).

Minimal effort is necessary by the party
bringing suit to verify their complaint,
and, if that party verifies improperly, they
are given an additional ten days from the
day that they are informed of the defi-
ciency to correct their complaint. A party
who fails to comply with such a simple
prerequisite, which, in turn, protects the
important right to petition government,
should be subject to dismissal with preju-
dice. Barnett v. Holt Builders, LLC, 338
Ga. App. 291, 790 S.E.2d 75, 2016 Ga.
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App. LEXIS 322 (2016), cert. denied, No.
S17C0090, 2017 Ga. LEXIS 142 (Ga. Feb.
27, 2017).

Motion to dismiss. — After appellees’
application for a special use permit to
build an outdoor deck at a nightclub was
denied, the trial court erred by not grant-
ing appellants’ motion to strike the com-
plaint pursuant to the anti-SLAPP stat-
ute, O.C.G.A. § 9-11-11.1, because the
matter involved appellants’ protected
speech, and appellee did not show a
probability of prevailing on its claims;
thus, the complaint was subject to
dismissal under the anti-SLAPP statute.
Lambert v. DMRT, LLC, 370 Ga. App. 103,
894 S.E.2d 456, 2023 Ga. App. LEXIS 517
(2023).

In a defamation suit against a congress-
woman, the dismissal of the action was
reversed because the trial court erred in
concluding that the entirety of the con-
gresswoman’s speech was non-actionable
opinion as a matter of law and abused the
court’s discretion in failing to grant lim-
ited discovery to the company on the issue
of malice. Equity Prime Mortgage, LLC v.
Greene for Congress, Inc., 373 Ga. App.
441,908 S.E.2d 717, 2024 Ga. App. LEXIS
458 (2024).

Motion was not untimely. — Trial
court did not err by failing to deny the
anti-SLAPP motion when it was filed less
than four months after the taking of the
plaintiff’s deposition in which the plaintiff
announced for the first time a claim of
reputational harm because of the defen-
dant’s statements to the SEC. PNC Fin.
Servs. Group v. Gibson, 371 Ga. App. 660,
901 S.E.2d 331, 2024 Ga. App. LEXIS 176
(2024).

Application

Question on homeless shelter. — Is-
sues of material fact existed as to whether
the defendants made statements that the
homeless shelter should not be publicly
funded because the shelter was “ware-
housing” the homeless and not providing
services was privileged. Metro Atlanta
Task Force for the Homeless, Inc. v.
Ichthus Community Trust, 298 Ga. 221,
780 S.E.2d 311, 2015 Ga. LEXIS 905
(2015).

Social media message protected ac-
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tivity. — Social media message defendant
sent informing the plaintiff's client that
the defendant had been in the hospital
because of a serious staph infection from a
tattoo received from the plaintiff from
possible needle contamination was pro-
tected activity because the focus of the
message was to alert the client to an issue
of public interest and was made in good
faith in the performance of a public duty
or a legal or moral private duty. Giraldi v.
Bowen, 374 Ga. App. 347, 912 S.E.2d 724,
2025 Ga. App. LEXIS 51 (2025).

Report to Health Department pro-
tected activity. — Trial court erred by
denying the defendant’s motion to strike
the plaintiff’s complaint arising from the
report defendant made to the Health De-
partment about the staph infection defen-
dant had after receiving a tattoo from the
plaintiff because it was a protected activ-
ity as defendant’s statements were made
in an effort to initiate an official proceed-
ing on a matter of public concern. Giraldi
v. Bowen, 374 Ga. App. 347, 912 S.E.2d
724, 2025 Ga. App. LEXIS 51 (2025).

Defamatory letter related to right
to petition. — Trial court did not err by
applying the Anti-SLAPP Statute,
0.C.G.A. § 9-11-11.1, to the appellant’s
defamation claims because the allegedly
defamatory letter related to the right to
petition and, thus, the letter was a
protected act in furtherance of the right to
petition and the complaint was not legally
sufficient. Johnson v. Cordtz, 366 Ga. App.
87, 878 S.E.2d 603, 2022 Ga. App. LEXIS
445 (2022).

Application of conditional privilege
defense in certain defamation cases.
— Actual malice standard does not apply
to overcome a conditional privilege de-
fense in defamation cases when the plain-
tiff is a private figure and the statements
do not involve matters of public concern.
The actual malice standard articulated in
New York Times v. Sullivan, 376 U.S. 254
(1964) does not apply when a plaintiff'is a
private figure and does not seek presumed
or punitive damages related to a
defamatory statement that does not
involve a matter of public concern.
Oskouei v. Matthews, 2025 Ga. LEXIS 23.

In a defamation suit brought by a doctor
against a defense attorney who made
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statements suggesting the doctor per-
formed illegal surgeries, the Court of Ap-
peals incorrectly imported the actual mal-
ice from New York Times v. Sullivan, 376
U.S. 254 (1964) standard into O.C.G.A. §
51-5-9 in the case, but the actual malice
standard did not pertain to defamation
cases brought by private-figure plaintiffs
relating to statements that did not involve
matters of public concern. Oskouei v.
Matthews, 2025 Ga. LEXIS 23.

Defamation action should not have
been dismissed. — In a defamation ac-
tion, the trial court did not err in denying
the defendant’s motion to dismiss the law-
suit because the revised anti-SLAPP stat-
ute, 0.C.G.A., § 9-11-11.1, could not apply
to effectuate a dismissal of the defamation
claim because the complaint was filed
years before the revised statute became
effective. Mellberg v. Impact Partnership,
355 Ga. App. 691, 844 S.E.2d 223, 2020
Ga. App. LEXIS 303 (2020), cert. denied,
No. S20C1472, 2021 Ga. LEXIS 166 (Ga.
Mar. 15, 2021).

EMC manager’s defamation action
properly stricken. — Defamation action
by an EMC’s former general manager was
properly stricken under Georgia’s Anti-
SLAPP statute, O.C.G.A. § 9-11-11.1; the
management of the EMC was an issue of
public concern, and the manager was a
limited-purpose public figure who failed to
demonstrate actual malice in criticisms of
the manager’s management of the EMC.
Rosser v. Clyatt, 348 Ga. App. 40, 821
S.E.2d 140, 2018 Ga. App. LEXIS 633
(2018), cert. denied, No. S19C0453, 2019
Ga. LEXIS 210 (Ga. Apr. 1, 2019).

Lack of malice in blog post. — Public
defender did not show actual malice, and
therefore the trial court erred by denying
the nonprofit organization’s anti-Strategic
Lawsuits Against Public Participation
motion to strike the lawsuit, because the
blog post’s reliance on federal case filings
against the public defender did not show
that the post was published recklessly and
at the time the blog was published the
organization did not know information
indicating the allegations were false.
ACLU v. Zeh, 312 Ga. 647, 864 S.E.2d 422,
2021 Ga. LEXIS 656 (2021).
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Dismissal authorized. — Defendant’s
statements that defendant was a neo-
Nazi, felon, and had threatened to kill
others in response to plaintiff posting
negative reviews of defendant’s business
were protected speech under Georgia’s
anti-SLAPP statute, O.C.G.A. § 9-11-11.1,
because the statements addressed an
issue of public concern in a public forum,
and it was undisputed that defendant’s
statements were in response to a war
plaintiff initiated on that public forum.
Weaver v. Millsaps, 370 Ga. App. 513, 898
S.E.2d 239, 2024 Ga. App. LEXIS 45
(2024).

Defendant’s statements were protected
speech under Georgia’s anti-SLAPP stat-
ute, O.C.G.A., § 9-11-11.1, as plaintiff
failed to show a likelihood of prevailing on
the libel claim because the statements
were substantially true in that defendant
provided evidence of plaintiff’s
membership in organizations advocating
race wars and a history of violent criminal
behavior, and defendant did not act with
actual malice. Weaver v. Millsaps, 370 Ga.
App. 513, 898 S.E.2d 239, 2024 Ga. App.
LEXIS 45 (2024).

Dismissal not authorized. — When
the plaintiffs filed a verified complaint,
the court did not err in considering the
complaint in the court’s consideration of
whether the plaintiffs made a prima facie
showing of facts to sustain their action for
defamation, libel, and slander based on
the defendant’s online review of the plain-
tiffs’ moving business. Boley v. A 1
Horton’s Moving Service, Inc., 373 Ga.
App. 574, 907 S.E.2d 372, 2024 Ga. App.
LEXIS 388 (2024).

Defense counsel’s statements to
plaintiff’s insurer protected activity.
— Trial court erred by denying the defen-
dant’s motion to strike the plaintiff's tor-
tious negligent misrepresentation claim
arising from statements made by the de-
fendant’s legal counsel to the plaintiff’'s
insurer during pre-suit litigation because
such statements were protected activity.
Giraldi v. Bowen, 374 Ga. App. 347, 912
S.E.2d 724, 2025 Ga. App. LEXIS 51
(2025).

Physician assistant not subject to
public eye. — Trial court correctly found
that the issues in the instant case, to the
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extent the issues involve protected con-
duct, did not rise to the level of an issue of
public concern that would trigger the anti-
SLAPP requirements as the former em-
ployee, while a well-regarded physician’s
assistant amongst patients, was not an
individual that is particularly within the
public eye or the subject of an ongoing
media campaign. Lane Dermatology wv.
Smith, 360 Ga. App. 370, 861 S.E.2d 196,
2021 Ga. App. LEXIS 361 (2021).

Attorneys with knowledge of re-
cordings were disqualified. — In a suit
between an employer against the employ-
er’s former housekeeper, who video re-
corded a sexual encounter between the
two, the court held that the trial court did
not abuse the court’s discretion in dis-
qualifying two of the former housekeep-
er’s lawyers from further representation
because the lawyers were necessary wit-
nesses since the lawyers’ testimony was
relevant to where and from whom the
recording device used to record the sexual
encounter was obtained. Cohen v. Rogers,
338 Ga. App. 156, 789 S.E.2d 352, 2016
Ga. App. LEXIS 445 (2016).

Fees and Expenses

Attorney fees. — Since the defendant
was the prevailing party on the motion to
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dismiss under the anti-SLAPP statute,
the defendant was entitled to the award of
fees under O.C.G.A. § 9-11-11.1(b.1)
Barnwell v. Trivedi, 370 Ga. App. 522, 898
S.E.2d 250, 2024 Ga. App. LEXIS 47
(February 8, 2024).

No application to counterclaim for
attorney’s fees. — In an Open Records
Act, O.C.G.A. § 50-14-1 et seq., claim
against a hospital, the requestor’s motion
to strike the hospital’s counterclaim for
attorney’s fees pursuant to the
anti-SLAPP statute, 0.C.G.A.
§ 9-11-11.1(b)(1), was properly denied;
O.C.G.A. § 50-18-73(b) required
consideration of the fee claim at the end of
the litigation, using “the record as a
whole,” not at the outset of the litigation.
Geer v. Phoebe Putney Health Sys., 310
Ga. 279, 849 S.E.2d 660, 2020 Ga. LEXIS
742 (2020).

Award of appellate fees proper. —
Anti-SLAPP  statute, 0O.C.G.A. §
9-11-11.1, provided for an award of
appellate fees. as it permits parties to
recoup fees “related to the action,” which
included the appellate proceedings and,
thus, the trial court did not abuse the
court’s discretion by imposing the
challenged fee award. Rosser v. Clyatt,
364 Ga. App. 101, 874 S.E.2d 140, 2022
Ga. App. LEXIS 266 (2022).

RESEARCH REFERENCES
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Application of Anti-SLAPP (“Strategic
Lawsuit Against Public Participation”)
statutes to real estate development, land
use, and zoning disputes, 64 A.L.R.6th
365.

Application of anti-SLAPP (“Strategic
Lawsuit Against Public Participation”)
statutes to invasion of privacy claim, 85
A.L.R.6th 475.

Application of Anti-SLAPP (Strategic
Lawsuit Against Public Participation)
statutes to defamation claims related to
websites or internet postings, 47
A.L.R.7th Art. 7.

Nonpreempted claims concerning fre-
quent flyer programs, 47 A.L.R.7th Art. 1.

Application of Anti-SLAPP (Strategic
Lawsuit Against Public Participation)
statutes to defamation claims brought by
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persons accused of sexual misconduct, 93
A.L.R.7th 3.

Judicial review of Board of Immigration
Appeal’s determination to decide appeal
by single member rather than by three-
member panel, 45 A.L.R. Fed. 3d Art. 2.

Major event litigation: London Inter-
bank Offered Rate (LIBOR) antitrust liti-
gation, 45 A.L.R. Fed. 3d Art. 3.

Applicability of state anti-SLAPP stat-
utes in federal diversity cases, 45 A.L.R.
Fed. 3d Art. 4.

Exhaustion of ERISA plan claim proce-
dures as affecting judicial relief on suit
arising from ERISA plan — federal appel-
late cases, 45 A.L.R. Fed. 3d Art. 5.

Issues arising in electronic filing of
bankruptcy cases authorized by local
rules, 45 A.L.R. Fed. 3d Art. 7.

Limitation of liability of owner or opera-
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tor of passenger-carrying vessel under passenger (46 U.S.C.A. §§ 30505, 30509),
federal law for injury or death of guest 46 A.L.R. Fed. 3d Art. 3.

9-11-12. Answer, defenses, and objections; when and how pre-
sented and heard; when defenses waived; stay of dis-
covery.

(a) When answer presented.

(1) Except as provided in paragraph (2) of this subsection, a
defendant shall serve an answer within 30 days after the service of
the summons and complaint upon the defendant, unless otherwise
provided by statute. A cross-claim or counterclaim shall not require
an answer, unless one is required by order of the court, and shall
automatically stand denied.

(2) Unless the court sets a different time, serving a motion under
this Code section alters the time for serving an answer pursuant to
paragraph (1) of this subsection as follows:

(A) If the court denies the motion or postpones its disposition
until trial, the answer shall be served within 15 days after notice of
the court’s action; or

(B) If the court grants a motion for a more definite statement,
the answer shall be served within 15 days after the more definite
statement is served.

(b) How defenses and objections presented. Every defense, in
law or fact, to a claim for relief in any pleading, whether a claim,
counterclaim, cross-claim, or third-party claim, shall be asserted in the
responsive pleading thereto if one is required, except that the following
defenses may, at the option of the pleader, be made by motion in
writing:

(1) Lack of jurisdiction over the subject matter;

(2) Lack of jurisdiction over the person;

(3) Improper venue;

(4) Insufficiency of process;

(5) Insufficiency of service of process;

(6) Failure to state a claim upon which relief can be granted;
(7) Failure to join a party under Code Section 9-11-19.

A motion making any of these defenses shall be made before or at the
time of pleading if a further pleading is permitted. No defense or
objection is waived by being joined with one or more other defenses or
objections in a responsive pleading or motion. If a pleading sets forth a
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claim for relief to which the adverse party is not required to serve a
responsive pleading, he may assert at the trial any defense in law or
fact to that claim for relief. If, on a motion to dismiss for failure of the
pleading to state a claim upon which relief can be granted, matters
outside the pleading are presented to and not excluded by the court, the
motion shall be treated as one for summary judgment and disposed of
as provided in Code Section 9-11-56, and all parties shall be given
reasonable opportunity to present all material made pertinent to such
a motion by Code Section 9-11-56.

(c) Motion for judgment on the pleadings. After the pleadings
are closed but within such time as not to delay the trial, any party may
move for judgment on the pleadings. If, on a motion for judgment on the
pleadings, matters outside the pleadings are presented to and not
excluded by the court, the motion shall be treated as one for summary
judgment and disposed of as provided in Code Section 9-11-56, and all
parties shall be given reasonable opportunity to present all material
made pertinent to such a motion by Code Section 9-11-56.

(d) Preliminary hearings. The defenses specifically enumerated
in paragraphs (1) through (7) of subsection (b) of this Code section,
whether made in a pleading or by motion, and the motion for judgment
mentioned in subsection (c) of this Code section shall be heard and
determined before trial on application of any party unless the court
orders that the hearing and determination thereof be deferred until the
trial.

(e) Motion for more definite statement. If a pleading to which
a responsive pleading is permitted is so vague or ambiguous that a
party cannot reasonably be required to frame a proper responsive
pleading, such party may move for a more definite statement. The
motion shall point out the defects complained of and the details desired.
If the motion is granted and the order of the court is not obeyed within
15 days after notice of the order, or within such other time as the court
may fix, the court may strike the pleading to which the motion was
directed or make such order as it deems just.

(f) Motion to strike. Upon motion made by a party within 30 days
after the service of the pleading upon him, or upon the court’s own
initiative at any time, the court may order stricken from any pleading
any insufficient defense or any redundant, immaterial, impertinent, or
scandalous matter.

(g) Consolidation of defenses in motion. A party who makes a
motion under this Code section may join with it any other motions
provided for in this Code section and then available to him. If a party
makes a motion under this Code section but omits therefrom any
defense or objection then available to him which this Code section
permits to be raised by motion, he shall not thereafter make a motion
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based on the defense or objection so omitted, except a motion as
provided in paragraph (2) of subsection (h) of this Code section on any
of the grounds there stated.

(h) Waiver or preservation of certain defenses.

(1) A defense of lack of jurisdiction over the person, improper
venue, insufficiency of process, or insufficiency of service of process is
waived:

(A) If omitted from a motion in the circumstances described in
subsection (g) of this Code section; or

(B) If it is neither made by motion under this Code section nor
included in a responsive pleading, as originally filed.

(2) A defense of failure to state a claim upon which relief can be
granted, a defense of failure to join a party indispensable under Code
Section 9-11-19, and an objection of failure to state a legal defense to
a claim may be made in any pleading permitted or ordered under
subsection (a) of Code Section 9-11-7, or by motion for judgment on
the pleadings, or at the trial on the merits.

(3) Whenever it appears, by suggestion of the parties or otherwise,
that the court lacks jurisdiction of the subject matter, the court shall
dismiss the action.

(1) Officer’s defense of service. The officer making service of
process and the principal officer in charge of service made by a deputy
need not be made a party to any action or motion where the defense or
defenses under paragraph (2), (4), or (5) of subsection (b) of this Code
section are asserted by motion or by answer. Any party to the action
may give notice of the objection to the service, made pursuant to such
paragraphs, to the officer making the service and to the principal officer
in case of service made by a deputy, and the court shall afford the officer
or officers opportunity to defend the service, in which case the decision
on the question of service shall be conclusive on the officer and on his
principal in case of service by a deputy.

(j) Stay of discovery.

(1) If a party files a motion to dismiss before filing an answer and
pursuant to the provisions of this Code section, discovery shall be
stayed until the ruling of the court on such motion; provided,
however, that, if a defendant files an answer before the ruling of the
court on such motion, the stay imposed by this subsection shall
immediately terminate with respect to such defendant. The court
shall decide the motion to dismiss within 90 days following the
conclusion of briefing on such motion.

(2) The discovery period and all discovery deadlines shall be
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extended for a period equal to the duration of the stay imposed by this

subsection.

(3) If the court has not ruled on the motion to dismiss within 90
days following the conclusion of briefing on such motion, the court
may upon motion of a party, and for good cause shown, terminate or
modify the stay imposed by this subsection; provided, however, that
such remedy shall not preclude any other remedy available for the
failure to timely rule on such motion, including, but not limited to, a
writ of mandamus.

(4) If a motion to dismiss raises defenses set forth in paragraph (2),
(3), (5), or (7) of subsection (b) of this Code section; if any party needs
discovery in order to identify persons who may be joined or substi-
tuted as proper parties; or if any party needs discovery in order to
establish the jurisdiction of the court, limited discovery needed to
respond to such defenses, to identify such persons, or to establish
such jurisdiction shall be permitted notwithstanding the stay im-

posed by this subsection.

(5) The provisions of this subsection shall not modify or affect the
provisions of paragraph (2) of subsection (f) of Code Section 9-11-23 or
any other power of the court to stay discovery.

History.

Ga. L. 1966, p. 609, § 12; Ga. L. 1967, p.
226, § 9; Ga. L. 1968, p. 1104, § 3; Ga. L.
1972, p. 689, §§ 4, 5; Ga. L. 1993, p. 91,
§ 9; Ga. L. 2009, p. 73, § 4/HB 29; Ga. L.
2025, p. 19, § 2/SB 68, effective April 21,
2025.

Amendments.

The 2025 amendment, effective April
21, 2025, designated the existing lan-
guage of subsection (a) as paragraph
(a)(1), in paragraph (a)(1), substituted
“Except as provided in paragraph (2) of
this subsection, a defendant shall serve an
answer” for “A defendant shall serve his
answer” and substituted “the defendant”
for “him” in the first sentence, and added

paragraph (a)(2); in subsection (e), substi-
tuted “such party” for “he shall neverthe-
less answer or respond to the best of his
ability, and he” in the first sentence; and,
in subsection (j), rewrote paragraphs
G)D), (G)(3), and (G)(4).
Law reviews.

For annual survey on zoning and land
use law, see 70 Mercer L. Rev. 301 (2018).

For article, “2019 Georgia Corporation
and Business Organization Case Law De-
velopments,” see 25 Ga. St. B.J. 30 (June
2020).

For annual survey on local govern-
ments, see 74 Mercer L. Rev. 197 (2022).

For article, “The City Suit,” see 72
Emory L.J. 1351 (2023).
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2. PERSONAL JURISDICTION, VENUE, PROCESS AND SERVICE
3. FaiLure 10 StATE CLAIM, JOIN PARTY, OR STATE DEFENSES

General Consideration

Dismissal erroneously granted, etc.

0.C.G.A. § 9-11-12(j) does not provide a
remedy or penalty for a trial court’s
failure to decide a motion to dismiss
within the stated time of 90 days and is
merely directory; although the appellants
claimed delay as a harm, the appellants
did not show any specific harm that
resulted from the trial court dismissing
the action at a later point in time; thus,
the trial court did not err in granting the
motion to dismiss after the 90 days
expired. Hawkins v. Blair, 334 Ga. App.
898, 780 S.E.2d 515, 2015 Ga. App. LEXIS
738 (2015).

Answers and Time Therefor

90-day time limit for ruling on mo-
tion was merely directory. — Although
motions to dismiss a condominium unit
owner’s complaint were filed on April 26,
2012 and May 11, 2012, and the trial court
did not rule on either motion to dismiss
until February 6, 2013, well beyond the
90-day time specified in O.C.G.A.
§ 9-11-12(j), because the statute did not
provide for any sanction or negative
consequence for a failure of the trial court
to rule within that time period, the
limitation was to be read as merely
directory. Headrick v. Stonepark of
Dunwoody Unit Owners Ass’n, 331 Ga.
App. 772, 771 S.E.2d 382, 2015 Ga. App.
LEXIS 256 (2015).

No penalty imposed for failing to
file answer to counterclaim. — In a
child custody and support dispute, the
father’s contention of error that the trial
court erred by finding that the father
failed to file an answer to the mother’s
counterclaim when the trial court did not
require an answer was rejected because
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the trial court did not impose any penalty
or otherwise rule against the father on the
basis that no answer was filed. Wilson v.
Guerrero, 353 Ga. App. 501, 838 S.E.2d
588, 2020 Ga. App. LEXIS 27 (2020).

Answer not required. — Trial court
erred in entering a default judgment
against the appellant on the cross-claims
because no answer to the cross-claims was
required and the trial court did not order
the appellant to answer the cross-claims,
and the cross-claims stood automatically
denied; furthermore, the trial court
should not have entered a default judg-
ment against the appellant while the ap-
pellant’s dispositive motion for summary
judgment was pending. Hodges v. Auction
Credit Enters., LLC, 352 Ga. App. 517,
835 S.E.2d 357, 2019 Ga. App. LEXIS 598
(2019).

How Defenses, etc., Presented
1. In General

Sovereign immunity. — Trial court
did not err by denying the Georgia De-
partment of Transportation’s (GDOT) mo-
tion to dismiss a wrongful death action
filed by the decedents’ parents based on
sovereign immunity because the licensing
exception under O.C.G.A. § 50-21-24(9)
did not provide immunity for liability for
the claims regarding the GDOT’s decision
on whether and how to reopen the railroad
crossing after the paving work was
completed. DOT v. Delor, 351 Ga. App.
414,830 S.E.2d 519, 2019 Ga. App. LEXIS
411 (2019), cert. denied, No. S20C0086,
2020 Ga. LEXIS 260 (Ga. Mar. 26, 2020),
overruled in part, Driskell v. Dougherty
County, 363 Ga. App. 481, 871 S.E.2d 283,
2022 Ga. App. LEXIS 164 (2022).

Trial court did not err by denying the
Georgia Department of Transportation’s
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motion to dismiss a wrongful death action
filed by the decedents’ parents based on
sovereign immunity because it was undis-
puted that the road in question was part
of the state highway system under
0.C.G.A. § 32-4-22(a)(7). DOT v. Delor,
351 Ga. App. 414, 830 S.E.2d 519, 2019
Ga. App. LEXIS 411 (2019), cert. denied,
No. S20C0086, 2020 Ga. LEXIS 260 (Ga.
Mar. 26, 2020), overruled in part, Driskell
v. Dougherty County, 363 Ga. App. 481,
871 S.E.2d 283, 2022 Ga. App. LEXIS 164
(2022).

Qualified immunity cases subject to
interlocutory appeal. — Supreme
Court of Georgia holds that Georgia courts
must consider the issue of a government
employee’s qualified immunity from liabil-
ity as the threshold issue in a suit against
an officer in their personal capacity and
requires the statutory framework govern-
ing interlocutory appeals be followed.
Rivera v. Washington, 298 Ga. 770, 784
S.E.2d 775, 2016 Ga. LEXIS 248 (2016).

2. Subject Matter Jurisdiction

Incorrect standard used. — Trial
court erred by denying the Georgia De-
partment of Transportation’s motion to
dismiss, based on sovereign immunity, the
negligence action filed by the plaintiffs,
the injured mother and children, as a
result of an automobile accident because
in finding that the plaintiffs’ claims were
not frivolous, the trial court improperly
based the court’s ruling on the standard
used when considering a motion to dis-
miss a complaint for professional malprac-
tice. DOT v. Thompson, 354 Ga. App. 200,
840 S.E.2d 679, 2020 Ga. App. LEXIS 138
(2020).

Trial court erred by denying the Georgia
Department of Transportation’s (DOT)
motion to dismiss, based on sovereign
immunity, the negligence action filed by
the plaintiffs, the injured mother and chil-
dren, as a result of an automobile accident
because the trial court improperly shifted
the burden of proof to the DOT when the
court ruled that the DOT had failed to put
forth any testimonial evidence in rebuttal,
as the burden was on the plaintiffs to
establish that the DOT’s conduct was ex-
cepted from sovereign immunity. DOT v.
Thompson, 354 Ga. App. 200, 840 S.E.2d
679, 2020 Ga. App. LEXIS 138 (2020).

2025 Supp.
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3. Personal Jurisdiction

Motion to dismiss for lack of per-
sonal jurisdiction. — Defendant’s mo-
tion to dismiss for lack of personal juris-
diction was improperly granted as the
court placed an unwarranted prerequisite
on the plaintiff’s request for limited dis-
covery related to the defendant’s lack of
personal jurisdiction defense and the
court ruled on the defendant’s motion to
dismiss without allowing the plaintiff to
conduct appropriate limited discovery be-
cause a plaintiff responding to a motion to
dismiss asserting lack of personal juris-
diction was entitled to limited discovery
on the jurisdictional issue without seeking
permission from the court; and nothing in
0.C.G.A. § 9-11-12 required the plaintiff
to articulate specific evidence to be
uncovered by the limited discovery in
order to proceed with the jurisdictional
discovery. Kolb v. Daruda, 350 Ga. App.
642, 829 S.E.2d 881, 2019 Ga. App. LEXIS
353 (2019).

In companion actions regarding an al-
leged nuisance caused by the increased
volume of water flowing from an uphill
property onto a downhill property, the
trial court failed to properly exercise the
court’s discretion to add MAB2 as a party
under the applicable rules, and the court
improperly relied on allegations instead of
evidence in determining personal jurisdic-
tion over the MAB Managers under Geor-
gia’s long-arm statute. MAB Monroe, LL.C
v. Mayfield Self Storage, LLC, 374 Ga.
App. 98, 911 S.E.2d 467, 2025 Ga. App.
LEXIS 12 (2025).

Sua sponte dismissal for lack of
personal jurisdiction and insufficient
service improper. — Trial court erred in
dismissing a publisher’s suit to collect fees
for advertising published in the Yellow
Pages against an Ohio advertiser for lack
of personal jurisdiction and insufficient
service of process because jurisdiction was
granted by a forum selection clause, per-
sonal service was shown as permitted by
0.C.G.A. § 9-11-4(e)(7), and both personal
jurisdiction and insufficient service could
be waived. YP, LLC v. Ristich, 341 Ga.
App. 381, 801 S.E.2d 80, 2017 Ga. App.
LEXIS 206 (2017).

Alleged email problems impacting

45



9-11-12

service. — Trial court did not manifestly
abuse the court’s discretion in finding that
the defendants did not make out a proper
case to open the default because the de-
fendants did not demonstrate either ex-
cusable neglect as despite alleging email
problems that affected their receipt of the
summons and complaint, the defendants
failed to respond to the hard copy of the
documents which were delivered. Troika
Entertainment, LLC v. Mendez, 360 Ga.
App. 904, 862 S.E.2d 572, 2021 Ga. App.
LEXIS 423 (2021).

7. Failure to State Claim

Dismissal on merits inappropriate
when dismissal occurred on other
grounds. — Trial court order dismissing
the complaint with prejudice for failure to
state a claim was vacated because having
ruled as the court did that dismissal was
appropriate for insufficient service of pro-
cess and lack of personal jurisdiction, the
court lacked jurisdiction to proceed to rule
upon whether the complaint should be
dismissed on the merits under O.C.G.A.
§ 9-11-12(b)(6). Wellman v. JP Morgan
Chase Bank, N.A., 347 Ga. App. 118, 817
S.E.2d 567, 2018 Ga. App. LEXIS 464
(2018).

Failure to state claim, join party, or
state defenses. — In a suit for false
arrest, the trial court erred in ruling sua
sponte on the issue of quasi-judicial im-
munity because the clerks did not other-
wise move to dismiss on that basis, thus,
the trial court erred in sua sponte dismiss-
ing the arrestee’s claims. Spann v. Davis,
312 Ga. 843, 866 S.E.2d 371, 2021 Ga.
LEXIS 707 (2021).

Tortious interference with prospec-
tive business. — Trial court properly
denied the defendants’ motions to dismiss
a complaint for failure to state a claim
because the plaintiff satisfied minimal
pleading requirements necessary to sur-
vive motions by adequately alleging a de-
privation of rightful ownership of 9,479
shares of stock due to the defendants’
individual and collective conduct and that
the defendants failed to exercise ordinary
care in the surrender, transfer, exchange
and disbursement of shares. Depository
Trust & Clearing Corp. v. Jones, 348 Ga.
App. 474, 823 S.E.2d 558, 2019 Ga. App.
LEXIS 26 (2019).
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8. Failure to Join Party

When not specifically raised, etc.

In an action for trespass on property,
the trial court did not abuse the court’s
discretion denying defendant’s motion to
join a purported additional owner of the
real property because defendant waived
the argument regarding failure to join a
necessary party by not raising it below,
and the additional owner did not seek to
intervene in the case and did not request
special permission to participate in the
appeal as a non-party. Razavi v. Emily,
371 Ga. App. 878, 903 S.E.2d 153, 2024
Ga. App. LEXIS 216 (2024).

Judgments on the Pleadings
1. In General

Factual issue as to purported
waiver of closing date. — In a dispute
over the sale of land, the trial court erred
in granting judgment on the pleadings to
the seller because factual questions re-
mained as to whether the seller’s conduct
waived strict compliance with the closing
date since the seller could not induce the
buyer into delaying the closing and then
complain that such delay breached the
contract. BCM Construction Group, LLC
v. Williams, 353 Ga. App. 811, 840 S.E.2d
51, 2020 Ga. App. LEXIS 91 (2020).

Judgment on the pleadings re-
versed. — In a dispute over ownership of
church property, the trial court erred in
granting judgment on the pleadings for a
church because the pleadings did not com-
pletely fail to state a defense, or a cause of
action in the counterclaim as neither the
church nor the trust pled an unassailable
claim of ownership; thus, the case was not
a proper one for judgment on the plead-
ings. Williams v. Deliverance Temple
Church of God In Christ of Atlanta, 338
Ga. App. 123, 789 S.E.2d 372, 2016 Ga.
App. LEXIS 446 (2016).

Trial court erred in denying the city’s
motion for judgment on the pleadings be-
cause it was undisputed that the property
owner failed to serve either the mayor, or
chair of the city council or city commis-
sion; thus, the property owner did not
comply with the ante litem notice statute,
0.C.G.A. § 36-33-5(f), which was fatal to
the property’s owner claim. City of Albany
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v. GA HY Imports, LLC, 348 Ga. App. 885,
825 S.E.2d 385, 2019 Ga. App. LEXIS 96
(2019).

Motion for More Definite Statement
1. In General

More definite statement was the
proper remedy for the borrower’s failure
to indicate which misstatements sup-
ported the fraud and misrepresentation
claims. Roberts v. JP Morgan Chase Bank,
Nat’l Ass’n, 342 Ga. App. 73, 802 S.E.2d
880, 2017 Ga. App. LEXIS 312 (2017).

Although the plaintiff did not meet the
requisite pleading standard for the plain-
tiff’s claim of fraud, dismissal was not the
property remedy, rather the proper rem-
edy was remand with direction to treat
the motion to dismiss as a motion for a
more definite statement. Dixon v. Branch
Banking & Trust Co., 349 Ga. App. 768,
824 S.E.2d 760, 2019 Ga. App. LEXIS 156
(2019).

Motion to Strike

Discretion of trial court in motions
to strike. — Georgia Supreme Court held
that the trial court is in the best position
to evaluate all considerations; that is why
decisions about O.C.G.A. § 9-11-12(f)
motions are entrusted to the broad
discretion of the trial court, and the trial
court has considerable discretion in
striking any redundant, immaterial,
impertinent or scandalous matter.
Motions to strike should be denied unless
challenged allegations have no possible
relation or logical connection to the
subject matter of the controversy and may
cause some form of significant prejudice to
one or more of the parties to the action.
Chappuis v. Ortho Sport & Spine
Physicians Savannah, LLC, 305 Ga. 401,
825 S.E.2d 206, 2019 Ga. LEXIS 143
(2019).

Relevant matters to litigation
should not be struck. — Georgia Su-
preme Court held that an important part
of guarding against the improper use of
motions to strike is ensuring that the
matter that is relevant to the litigation is
not readily struck; the preservation of
relevant allegations is generally required
no matter which O.C.G.A. § 9-11-12(f)
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term the movant invokes. Chappuis v.
Ortho Sport & Spine Physicians
Savannah, LLC, 305 Ga. 401, 825 S.E.2d
206, 2019 Ga. LEXIS 143 (2019).

Liberal construction of relevancy.
— Georgia Supreme Court held that the
courts should not ordinarily decide to
strike a portion of the complaint on the
grounds that the material could not pos-
sibly be relevant on the sterile field of
pleading alone; relevance, which is a
broad concept even in the trial context,
0.C.G.A. § 24-4-401, is viewed even more
liberally in the context of O.C.G.A.
§ 9-11-12(f) motions. Chappuis v. Ortho
Sport & Spine Physicians Savannah,
LLC, 305 Ga. 401, 825 S.E.2d 206, 2019
Ga. LEXIS 143 (2019).

Waiver or Preservation of Defenses
1. In General

Dismissal based on quasi-judicial
immunity. — In a suit for false arrest,
the trial court erred in ruling sua sponte
on the issue of quasi-judicial immunity
because the clerks did not otherwise move
to dismiss on that basis, thus, the trial
court erred in sua sponte dismissing the
arrestee’s claims. Spann v. Davis, 312 Ga.
843, 866 S.E.2d 371, 2021 Ga. LEXIS 707
(2021).

Waiver of venue. — In a mother’s suit
for a permanent protective order against
her former husband under the Family
Violence Act, O.C.G.A. § 19-13-1 et seq.,
the father waived his objection to venue
under O.C.G.A. § 19-13-2 by not filing a
responsive  pleading or  otherwise
objecting; therefore, the trial court was
not required to set aside the judgment
under O.C.G.A. § 9-11-60(d)(1).
McCarthy v. Ashment, 338 Ga. App. 858,
790 S.E.2d 651, 2016 Ga. App. LEXIS 525
(2016).

2. Personal Jurisdiction, Venue, Pro-
cess and Service

Failure to exhaust administrative
remedies. — County’s suit against a suc-
cessor bank for the failure of a failed bank
under jurisdiction of the Federal Deposit
Insurance Corporation (FDIC) to pay on
performance bonds later transferred to
the successor bank was barred because
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Waiver or Preservation of
Defenses (Cont’d)

2. Personal Jurisdiction, Venue,
Process and Service (Cont’d)

the county had failed to exhaust the coun-
ty’s administrative remedies with the
FDIC pursuant to 12 U.S.C.
§ 1821(d)(13)(D)(ii). Douglas County w.
Hamilton State Bank, 340 Ga. App. 801,
798 S.E.2d 509, 2017 Ga. App. LEXIS 146
(2017).

Time for filing answer runs from
date proof of service filed. — Trial
court properly denied the plaintiffs’ mo-
tion to default defendants because al-
though the defendants’ written acknowl-
edgment of service was dated June 17,
2014, but not filed with the trial court
until more than five business days later,
such late filing did not cause the answer to
be untimely under O.C.G.A. § 9-11-4(h)
as the date of filing the proof of service
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triggered the defendants’ 30-day period
for filing an answer. Summers v. Wasdin,
337 Ga. App. 671, 788 S.E.2d 573, 2016
Ga. App. LEXIS 390 (2016).

3. Failure to State Claim, Join Party,
or State Defenses

No evidence of failure to answer by
foreign corporation. — Judgment deny-
ing the defendant’s motion to set aside the
default judgment against the defendant
was reversed because there was no evi-
dence that the defendant, a foreign corpo-
ration, failed to answer or otherwise re-
spond within 45 days after service of the
summons and complaint was perfected
upon the defendant via a commercial
mailing service; thus, the case never went
into default and the trial court was not
authorized to enter a default judgment.
Turfstore.Com, Inc. v. Hall, 348 Ga. App.
398, 823 S.E.2d 81, 2019 Ga. App. LEXIS
16 (2019).

RESEARCH REFERENCES

ALR.

Heightened pleading requirements for
alleging securities fraud — post-Igbal/
Twombly D.C. Circuit cases, 37 A.L.R.
Fed. 3d Art. 1.

Heightened pleading requirements for
alleging securities fraud — post-Igbal/
Twombly Fourth Circuit cases, 37 A.L.R.
Fed. 3d Art. 2.

Heightened pleading requirements for
alleging securities fraud — post-Igbal/
Twombly Sixth Circuit cases, 37 A.L.R.
Fed. 3d Art. 3.

Effect of 8 U.S.C. § 1252(g) upon
jurisdiction to hear Federal Tort Claims
Act claims of noncitizen wrongfully
removed in violation of court order or
automatic stay, 37 A.L.R. Fed. 3d Art. 4.

Heightened pleading requirements for
alleging securities fraud — post-Igbal/
Twombly Tenth Circuit cases, 37 A.L.R.
Fed. 3d Art. 14.

What constitutes insolvency in bank-
ruptcy preference statute, 11 U.S.C.A.
§ 547(b)(3), 40 A.L.R. Fed. 3d Art. 2.

“Covered person” under the Consumer
Financial Protection Act of 2010 (12
U.S.C.A. § 5481(6)(A)), 40 A.L.R. Fed. 3d
Art. 3.
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Heightened pleading requirements for
alleging securities fraud — post-Iqbal/
Twombly Second Circuit cases, 40 A.L.R.
Fed. 3d Art. 5.

Heightened pleading requirements for
alleging securities fraud — post-Igbal/
Twombly Seventh Circuit cases, 41 A.L.R.
Fed. 3d Art. 3.

Heightened pleading requirements for
alleging securities fraud — post-Iqbal/
Twombly Eleventh Circuit cases, 41
A.L.R. Fed. 3d Art. 4.

Issues arising under the Enumeration
Clause, U.S. Const. Art. I, § 2, cl. 3, 41
A.L.R. Fed. 3d Art. 6.

2018 to 2019 A.L.R. United States Su-
preme Court Review, 42 A.L.R. Fed. 3d
Art. 1.

Actions under Medicaid Federally
Qualified Health Center (FQHC) reim-
bursement statute, 42 U.S.C.A.
§ 1396a(bb), 42 A.L.R. Fed. 3d Art. 4.

Heightened pleading requirements for
alleging securities fraud — post-Iqbal/
Twombly Third Circuit cases, 42 A.L.R.
Fed. 3d Art. 5.

Application of National Environmental
Policy Act (NEPA) anti-segmentation
principle to natural gas, oil, or petroleum
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products pipeline projects, 42 A.L.R. Fed.
3d Art. 6.

Heightened pleading requirements for
alleging securities fraud — post-Igbal/
Twombly Ninth Circuit cases, 43 A.L.R.
Fed. 3d Art. 2.

Housing protections for victims of inti-
mate partner violence under the Violence
Against Women Act, 34 U.S.C.A. § 12491,
43 A.L.R. Fed. 3d Art. 4.

Claims of sentencing factor manipula-
tion and sentencing entrapment under
Federal Sentencing Guidelines in drug
prosecutions, 42 A.L.R. Fed. 3d Art. 7.

Derivative standing in Chapters 7, 11,
and 13 bankruptcy proceedings, 43 A.L.R.
Fed. 3d Art. 6.

Suggestion of immunity from executive
branch for foreign sovereigns and officials,
43 AL.R. Fed. 3d Art. 7.

Heightened pleading requirements for
alleging securities fraud — post-Iqbal/
Twombly Fifth Circuit cases, 46 A.L.R.
Fed. 3d Art. 4.
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What matters not contained in plead-
ings may be considered in ruling on mo-
tion to dismiss under Rule 12(b)(6) of
Federal Rules of Civil Procedure or
motion for judgment on pleadings under
Rule 12(c) without conversion to motion
for summary judgment — Fifth Circuit, 57
A.L.R. Fed. 3d 1.

What matters not contained in plead-
ings may be considered in ruling on mo-
tion to dismiss under Rule 12(b)(6) of
Federal Rules of Civil Procedure or
motion for judgment on pleadings under
Rule 12(c) without conversion to motion
for summary judgment — First Circuit, 58
A.L.R. Fed. 3d 1.

What matters not contained in plead-
ings may be considered in ruling on mo-
tion to dismiss under Rule 12(b)(6) of
Federal Rules of Civil Procedure or
motion for judgment on pleadings under
Rule 12(c) without conversion to motion
for summary judgment — Sixth Circuit,
77 A.L.R. Fed. 3d 2.

9-11-13. Counterclaim and cross-claim.

JUDICIAL DECISIONS

ANALYSIS

COUNTERCLAIMS
1. In GENERAL

4. CoUNTERCLAIMS MATURING OR ACQUIRED AFTER PLEADING

5. OmITTED COUNTERCLAIMS

Counterclaims
1. In General

Permission of court required. — Al-
though the defendants filed a motion seek-
ing leave to amend the counterclaim, the
defendants did not obtain such leave be-
fore filing the amended counterclaim, and
the record contained no ruling on the
motion; thus, the trial court did not err in
dismissing the defendants’ amended coun-
terclaim. Douglas Asphalt Co. v. Martin
Marietta Aggregates, 339 Ga. App. 435,
793 S.E.2d 615, 2016 Ga. App. LEXIS 641
(2016), cert. denied, No. S17C0691, 2017
Ga. LEXIS 475 (Ga. May 30, 2017).

Bad faith award available to defen-
dant asserting counterclaim. — Su-
preme Court of Georgia reversed the
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court’s decision in Byers v. McGuire
Properties, Inc., 285 Ga. 530 (2009) and
held that a defendant who brings a
counterclaim against a plaintiff becomes
the plaintiff as to that counterclaim and,
thus, as a plaintiff-in-counterclaim
asserting an independent claim, they may
seek, along with that claim, attorney fees
and litigation expenses under O.C.G.A. §
13-6-11, regardless of whether the
independent claim is permissive or
compulsory. SRM Group, Inc. v. Travelers
Prop. Cas. Co. of Am., 308 Ga. 404, 841
S.E.2d 729, 2020 Ga. LEXIS 235 (2020).

4. Counterclaims Maturing or Ac-

quired After Pleading
No prejudice since specific perfor-
mance was relief granted. — Trial
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Counterclaims (Cont’d)
4. Counterclaims Maturing or
Acquired After Pleading (Cont’d)

court did not abuse the court’s discretion
when the court permitted the defendants
to file an amended counterclaim seeking
specific performance of the shareholders
buy-sell agreement because the minority
shareholder sought specific performance
anyways, which was the relief the court
granted, so no prejudice occurred. Wallace
v. Wallace, 345 Ga. App. 764, 813 S.E.2d
428, 2018 Ga. App. LEXIS 230 (2018),
cert. denied, No. S18C1329, 2019 Ga.
LEXIS 42 (Ga. Jan. 7, 2019), cert. denied,
No. S18C1332, 2019 Ga. LEXIS 48 (Ga.
Jan. 7, 2019).

5. Omitted Counterclaims

Discretion of court under subsec-
tion (f). — In a lake-front lot owner’s
dispute with the lake bottom owner, the
trial court erred in striking the bottom
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owner’s compulsory counterclaim for tres-
pass as untimely filed without exercising
the court’s discretion to consider whether
the counterclaim could be filed under
0.C.G.A. § 9-11-13(). Davis v. Ganas, 344
Ga. App. 697, 812 S.E.2d 36, 2018 Ga.
App. LEXIS 125 (2018).

Record insufficient to determine
prejudice due to added counterclaim.
— Trial court’s ruling denying the contrac-
tor leave to set up the court’s omitted
compulsory counterclaim was vacated be-
cause the record was devoid of any evi-
dence regarding the magnitude of the ex-
pense or other hardship that the
subcontractor would face in defending
against the contractor’s claim or of any
evidence that late assertion of the claim
would cause significantly greater expense
than timely assertion would have caused.
Talbot Construction, Inc. v. Triad Drywall,
LLC, 333 Ga. App. 815, 777 S.E.2d 503,
2015 Ga. App. LEXIS 534 (2015).

RESEARCH REFERENCES

ALR.

Construction and application of claim
maturity exception to compulsory-coun-
terclaim requirement under state rules of
civil procedure, 7 A.L.R.7th 7.

9-11-14. Third-party practice.

Construction and application of claim
maturity exception to compulsory coun-
terclaim requirement under Fed R. Civ P.
13(a)(1), 6 A.L.R. Fed. 3d 1.

JUDICIAL DECISIONS

ANALYsIS

THIRD-PARTY PLEADINGS

Third-Party Pleadings

Impleader properly denied. —

Third-party complaint was properly dis-
missed on the basis that no claim for
indemnity or contribution had been stated
and the trial court properly denied the
motion to add a third-party defendant
because only the defendant rendered a

50

legal opinion on the status of title to
property and was directly responsible to
the client for the opinion and the attorney
was in effect seeking impermissibly to
tender a substitute defendant. Hines v.
Holland, 334 Ga. App. 292, 779 S.E.2d 63,
2015 Ga. App. LEXIS 621 (2015).
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RESEARCH REFERENCES

ALR.

Application of relation back doctrine
permitting change in party after statute of
limitations has run in state court action —
products liability cases, 93 A.L.R.6th 463.

Application of relation back doctrine
permitting change in party after statute of
limitations has run in state court action —
wrongful death cases, 94 A.L.R.6th 111.

Application of relation back doctrine
permitting change in party after statute of
limitations has run in state court action —
medical malpractice cases against physi-
cians and other individual health care
providers, 95 A.L.R.6th 85.

9-11-15. Amended and supplemental pleadings.

Law reviews.

For article, “Fisher v. Gala: O.C.G.A.
§ 9-11-9.1(e) Keeping Malpractice Claims
Afloat,” see 66 Mercer L. Rev. 817 (2015).

For annual survey on torts law, see 69
Mercer L. Rev. 299 (2017).

For article, “The City Suit,” see 72
Emory L.J. 1351 (2023).

JUDICIAL DECISIONS

ANALYSIS

GENERAL CONSIDERATION
AMENDMENTS, GENERALLY
1. In GENERAL

2. NaMmE or Caracity oF Party; NEw PARTIES

AMENDMENTS TO CONFORM TO EVIDENCE
Rerarion BAck oF AMENDMENTS
1. In GENERAL

2. AMENDMENTS CHANGING OR ADDING PARTIES

General Consideration

Striking unverified answer without
prior notice error. — In a partition and
breach of contract action, the trial court
abused the court’s discretion by striking
the co-owner’s unverified answer without
prior notice as the failure to verify was an
amendable defect under O.C.G.A. §
9-11-15(a). Madden v. New Zion Baptist
Church of Atlanta, Inc., 373 Ga. App. 307,
908 S.E.2d 279, 2024 Ga. App. LEXIS 424
(2024).

Amendments, Generally
1. In General

Failure to obtain written consent
from adverse party or request leave.
— Trial court did not err in failing to
recognize the plaintiff's second amended
complaint because the plaintiff failed to
obtain written consent from the defen-

2025 Supp.
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dants and did not even request leave from
the trial court to file the second amended
complaint. Bush v. Eichholz, 352 Ga. App.
465, 833 S.E.2d 280, 2019 Ga. App. LEXIS
463 (2019).

Proper standard must be applied.
— Trial court erred by denying the plain-
tiff's motions to amend the complaint as
the motions related to the adding of par-
ties because the motions failed to consider
the proper standard for the addition of
parties; the appellate court recognized the
confusion caused by the plaintiff’s filing of
a motion for leave to add additional par-
ties at the same time the plaintiff filed
amended complaints to add new causes of
action against the original defendants.
Benedek v. Bd. of Regents of the Univ. Sys.
of Ga., 332 Ga. App. 573, 774 S.E.2d 150,
2015 Ga. App. LEXIS 361 (2015).

Amendment in bond validation pro-
ceedings between hearing dates. —

Trial court did not err in refusing to
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Amendments, Generally (Cont’d)
1. In General (Cont’d)

allow citizens who intervened in a bond
validation proceeding to amend the citi-
zens’ objections between hearing dates as
untimely because the citizens were not
surprised by the filing of the bond valida-
tion petitions, had already consulted
counsel, and had sufficient time to pre-
pare. Franzen v. Downtown Dev. Auth. of
Atlanta, 309 Ga. 411, 845 S.E.2d 539,
2020 Ga. LEXIS 462 (2020).

Amendment to assert statute of
limitations defense. — Trial court did
not abuse the court’s discretion by permit-
ting the insurance company to amend the
company’s answer to raise a statute-of-
limitations defense to the tree service
company owner’s (owner’s) personal in-
jury claims after the entry of the pre-trial
order because the owner failed to show
any prejudice since the other defendants
had raised the statute-of-limitations de-
fense by the time the insurance company
did, so the owner was on notice that the
defense would be considered by the trial
court. Popham v. Landmark Am. Ins. Co.,
340 Ga. App. 603, 798 S.E.2d 257, 2017
Ga. App. LEXIS 106 (2017).

When less than all of plaintiffs
claims are added or dropped, etc. In a
creditor’s fraudulent transfer action
against a guarantor and the guarantor’s
transferees, because the creditor properly
withdrew the creditor’s claims relating to
certain Florida property by amendment
under O.C.G.A. § 9-11-15, not a notice of
dismissal under O.C.G.A. § 9-11-41, prior
to any decision by the court to dismiss
those claims, the trial court had no
authority to rule on those claims. Cmty. &
S. Bank v. Lovell, 302 Ga. 375, 807 S.E.2d
444, 2017 Ga. LEXIS 925 (2017).

Amendment not permitted to reliti-
gate causes of action already decided
on summary judgment. — Because no
pre-trial order had been entered in the
case, the plaintiffs had the right to file
their third amended complaint; however,
the plaintiffs did not have the right to
re-litigate and provide additional evi-
dence for identical causes of action that
had been decided against the plaintiffs on
summary judgment. Thus, the trial court
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properly refused to consider evidence filed
in 2016 when considering causes of action
that were resolved by the May 2011 sum-
mary judgment order and raised again in
the third amended complaint. Lafontaine
v. Alexander, 343 Ga. App. 672, 808 S.E.2d
50, 2017 Ga. App. LEXIS 552 (2017),
overruled in part, Driskell v. Dougherty
County, 363 Ga. App. 481, 871 S.E.2d 283,
2022 Ga. App. LEXIS 164 (2022).

Amended complaint to remove
barred malpractice claim and assert
timely misdiagnosis claim. — Patient
effectively amended the patient’s com-
plaint to remove the claim that the doctor
committed medical malpractice during
the surgery as that claim was barred by
the statute of limitations and asserted a
timely claim that the doctor failed to di-
agnose a surgery-related injury resulting
from a known complication of surgery
during a follow-up visit. Smith v. Danson,
334 Ga. App. 865, 780 S.E.2d 481, 2015
Ga. App. LEXIS 734 (2015).

2. Name or Capacity of Party; New
Parties

Amendment to correct party name.
— 0.C.G.A. § 9-11-15(a) allows a party to
amend his or her pleadings as a matter of
course and without leave of court at any
time before the entry of a pretrial order.
But, when a party seeks to amend the
party’s complaint to add a new party,
0.C.G.A. § 9-11-15(a) must be read in
pari materia with O.C.G.A. § 9-11-21,
which requires a court order to add or
drop parties. La Mara X, Inc. v. Baden,
340 Ga. App. 592, 798 S.E.2d 105, 2017
Ga. App. LEXIS 109 (2017).

Adding or dropping parties. — In a
wrongful death action alleging various
acts of medical malpractice, the trial court
did not err by allowing the plaintiff to
substitute the name of one doctor for that
of another doctor after the expiration of
the statute of limitations because the
plaintiff simply corrected a misnomer and
asserted the exact same breach of the
standard of care under the exact same
facts; thus, the second amended complaint
met the standard of 0.C.G.A. § 9-11-15(c).
Hospital Specialists of Georgia, P. C. v.
Gray, 339 Ga. App. 564, 794 S.E.2d 411,
2016 Ga. App. LEXIS 586 (2016), cert.
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denied, No. S17C0736, 2017 Ga. LEXIS
805 (Ga. Sept. 13, 2017).

Trial court did not err by finding that
plaintiffs failed to assert a proper renewal
action because plaintiffs never sought
leave to add defendant as a party, nor was
this a defect correctable by amendment.
McArthur v. Beech Haven Baptist Church
of Athens, 368 Ga. App. 525, 890 S.E.2d
427, 2023 Ga. App. LEXIS 352 (2023).

In companion actions regarding an al-
leged nuisance caused by the increased
volume of water flowing from an uphill
property onto a downhill property, the
trial court failed to properly exercise the
court’s discretion to add MAB2 as a party
under the applicable rules, and the court
improperly relied on allegations instead of
evidence in determining personal jurisdic-
tion over the MAB Managers under Geor-
gia’s long-arm statute. MAB Monroe, LLC
v. Mayfield Self Storage, LLC, 374 Ga.
App. 98, 911 S.E.2d 467, 2025 Ga. App.
LEXIS 12 (2025).

Answer to amendment not re-
quired. — In a negligence action, the trial
court erred by entering a default judg-
ment against the appellant based on its
failure to file an answer to the appellee’s
amended complaint when it was not
statutorily required or ordered to do so
because the trial court did not order the
appellant to do anything but merely pro-
vided the length of time it had to answer
the amended complaint if it chose to do so.
SiteOne Landscaping Supply v. Stewart,
363 Ga. App. 855, 872 S.E.2d 915, 2022
Ga. App. LEXIS 235 (2022).

Amendments to Conform to
Evidence

If adverse party objects, new claims
should not be considered. — Award of
alimony to a wife was reversed because
she never asserted a claim for alimony in
her pleadings, but sought an annulment,
the husband had no notice that alimony
would be an issue, and he objected to
litigating the issue when the issue was
raised; O.C.G.A. § 9-11-15(b) did not
apply because the husband did not
consent to litigating the issue, but clearly
objected when the issue was raised.
Sedehi v. Chamberlin, 344 Ga. App. 512,
811 S.E.2d 24, 2018 Ga. App. LEXIS 62
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(2018), cert. denied, No. S18C0868, 2018
Ga. LEXIS 484 (Ga. Aug. 2, 2018).

Relation Back of Amendments
1. In General

Effect on running of limitations. —

Dismissal of the complaint was vacated
because the trial court erred believing it
lacked authority to weigh the factors iden-
tified in O.C.G.A. § 9-11-15(c) as if a
litigant  meets  the  relation-back
requirements in § 9-11-15(c), a trial court
abuses its discretion by refusing to add a
party under O.C.G.A. § 9-11-21 on statute
of limitation grounds. Gonzalez v. Jones,
369 Ga. App. 358, 893 S.E.2d 528, 2023
Ga. App. LEXIS 459 (2023).

Assertion of new cause of action. —

Because there was no pretrial order in
the case, and the plaintiff filed an
amended complaint raising claims of un-
just enrichment and quantum meruit be-
fore the trial court ruled on the defen-
dant’s motion for a de novo review of the
state court’s denial of the plaintiff’s sum-
mary judgment motion, under O.C.G.A.
§ 9-11-15(a), the plaintiff had the right to
amend the plaintiff’s complaint to add the
additional claims until the trial court
ruled on the defendant’s motion. Cook
Pecan Company, Inc. v. McDaniel, 337 Ga.
App. 186, 786 S.E.2d 852, 2016 Ga. App.
LEXIS 294 (2016).

Claim of imputed simple negligence
against a hospital in the second amended
complaint (SAC) related back to the date
of the original complaint, and the new
claim was not barred by the applicable
two-year statute of limitation because the
facts alleged in the SAC occurred at the
same time as certain facts in the original
complaint, near the end of the three-and-
a-half hour time frame of the treatment
preceding the plaintiff’s alleged injury, the
facts occurred at the exact same location,
and involved the same general subject
matter — the negligent treatment of the
plaintiffs dangerously unstable spine;
and the allegations were part of the same
events that led up to the same ultimate
injury for which the plaintiff was seeking
damages. Tenet HealthSystem GB, Inc. v.
Thomas, 304 Ga. 86, 816 S.E.2d 627, 2018
Ga. LEXIS 461 (2018).
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Relation Back of
Amendments (Cont’d)
1. In General (Cont’d)

Amendment not asserting new
cause of action. — Trial court erred in
dismissing Count 10 of the plaintiff’s sec-
ond amended complaint alleging simple
negligence against the hospital as the
allegations related back to the date of the
original filing, and were not time barred,
because the claims in Count 10 of the
amended complaint arose out of the same
conduct, transaction, or occurrence set
forth in the original complaint; and be-
cause both the original and amended com-
plaints set out allegations about the im-
proper removal of the cervical spine collar
by a hospital employee as the plaintiff set
out allegations in the plaintiff’s complaint
that were based upon the conduct of the
hospital and others that related to the
plaintiff’s visit to the emergency room,
treatment there, and discharge. Thomas
v. Tenet Healthsystem GB, Inc., 340 Ga.
App. 70, 796 S.E.2d 301, 2017 Ga. App.
LEXIS 8 (2017), affd, 304 Ga. 86, 816
S.E.2d 627, 2018 Ga. LEXIS 461 (2018).

2. Amendments Changing or Adding
Parties

Proper standard must be applied.
— Trial court erred by denying the plain-
tiff's motions to amend the complaint as
the motions related to the adding of par-
ties because the court failed to consider
the proper standard for the addition of
parties; the appellate court recognized the
confusion caused by the plaintiff’s filing of
a motion for leave to add additional par-
ties at the same time the plaintiff filed
amended complaints to add new causes of
action against the original defendants.
Benedek v. Bd. of Regents of the Univ. Sys.
of Ga., 332 Ga. App. 573, 774 S.E.2d 150,
2015 Ga. App. LEXIS 361 (2015).

Requirements for relation back of
amendment changing defendant. —
Trial court erred by denying the injured
driver’s motion for leave to substitute the
corporation as the defendant because the
driver satisfied the requirements for rela-
tion back as the evidence was sufficient to
show that the corporation received notice
of the institution of the action and it
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would not be prejudiced in maintaining a
defense on the merits. The evidence
showed that the defendant and the corpo-
ration had the same principal office ad-
dress and shared the same registered
agent and a claims adjuster for the defen-
dant acknowledged the injured driver’s
claim and asked the driver for other infor-
mation. Leary v. Perdue Farms, Inc., 359
Ga. App. 123, 856 S.E.2d 772, 2021 Ga.
App. LEXIS 162 (2021).

Leave and order of court to make
new party defendant. — In a suit for
negligence involving livestock, the trial
court erred dismissing the action and de-
nying plaintiff's emergency motion for
leave to add defendant 3 as a party be-
cause the first amended complaint named
defendant and defendant 3 as sui juris
defendants, and defendant was properly
served twice and a mere delay in filing a
motion to amend was not enough to war-
rant denial. Hampton v. Williams, 373 Ga.
App. 312, 908 S.E.2d 283, 2024 Ga. App.
LEXIS 423 (2024).

Addition of party authorized. —
Plaintiffs’ motion to add the decedent’s
widow as a plaintiff in the wrongful death
action was improperly denied as the plain-
tiffs motion met the relation-back re-
quirements because the proposed amend-
ment would not have altered the
substance of the wrongful death claim or
changed the underlying circumstances set
forth in the original complaint; the wid-
ow’s claim clearly arose out of the same
occurrence as that alleged in the original
complaint; there was no evidence of preju-
dice to the defendants or dilatory tactics
by the plaintiffs as the original complaint
was filed within the applicable statute of
limitation; and, although the widow ini-
tially did not want to participate in the
lawsuit, later the widow’s mind was
changed. Seay v. Valdosta Kidney Clinic,
LLC, 353 Ga. App. 378, 837 S.E.2d 529,
2020 Ga. App. LEXIS 3 (2020).

Motion to add proposed defendants
improperly denied in payday lending
litigation. — Trial court abused the
court’s discretion by denying the state’s
motion to amend the complaint to add
proposed defendants as parties because a
20 year statute of limitation applied to
payday lending litigation as brought by
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the state, and the state carried the state’s
burden of demonstrating that the pro-
posed defendants would not be unfairly
prejudiced by their addition as parties
since the defendants were closely related
to the lenders already named and the
interlocutory orders already entered did
not apply to the defendants. W. Sky Fin.,
LLC v. State of Ga. ex rel. Olens, 300 Ga.
340, 793 S.E.2d 357, 2016 Ga. LEXIS 783
(2016).

Relation back not authorized. —
Trial court erred in denying a hospital’s
motion to dismiss an amended complaint
because the complaint was filed outside
the statute of limitations, O.C.G.A.
§ 9-3-71(a); it did not relate back to the
filing of an original complaint because
there was no evidence that the hospital
had received timely notice of the action as
required by O.C.G.A. § 9-11-15(c). St.
Francis Health, LLC v. Weng, 354 Ga.
App. 310, 840 S.E.2d 712, 2020 Ga. App.
LEXIS 163 (2020).
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Relation back of amendments. —
Dismissal of the complaint was vacated
because the trial court erred believing it
lacked authority to weigh the factors iden-
tified in O.C.G.A. § 9-11-15(c) as if a
litigant meets the relation-back
requirements in § 9-11-15(c), a trial court
abuses its discretion by refusing to add a
party under O.C.G.A. § 9-11-21 on statute
of limitation grounds. Gonzalez v. Jones,
369 Ga. App. 358, 893 S.E.2d 528, 2023
Ga. App. LEXIS 459 (2023).

Requirements for adding party by
amendment not satisfied. — Since
there was no evidence appellant had ac-
tual knowledge of the lawsuit before the
limitations period expired, the second re-
quirement for relation back was not met.
Watts v. Joseph, 374 Ga. App. 367, 912
S.E.2d 744, 2025 Ga. App. LEXIS 54
(2025).

RESEARCH REFERENCES

ALR.

Application of relation back doctrine
permitting change in party after statute of
limitations has run in state court action —
products liability cases, 93 A.L.R.6th 463.

Application of relation back doctrine
permitting change in party after statute of
limitations has run in state court action —
wrongful death cases, 94 A.L.R.6th 111.

Application of relation back doctrine
permitting change in party after statute of
limitations has run in state court action —
medical malpractice cases against physi-
cians and other individual health care
providers, 95 A.L.R.6th 85.

Application of relation back doctrine
permitting change in party after statute of
limitations has run in state court action —
motor vehicle accident or injury cases:
individual drivers, parents, owners or les-
sors, and passengers, 97 A.L.R.6th 375.
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Application of relation-back doctrine
permitting change in party after statute of
limitations has run in state court action —
motor vehicle accident or injury cases:
corporations, municipalities, insurers,
and employers, 98 A.L.R.6th 93.

Application of relation-back doctrine
permitting change in party after statute of
limitations has run in state court action —
motor vehicle accident or injury cases:
estates, and other or unspecified parties,
99 A.L.R.6th 1.

Application of relation-back doctrine
permitting change in party after statute of
limitations has run in state court action —
construction cases, 104 A.L.R.6th 1.

Application of Fed. R. Civ. Proc.
15(c)(1)(C) to Doe or unknown defendant
substitutions after limitations period —
post-Krupski, 81 A.L.R. Fed. 3d 7.
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9-11-16. Pretrial procedure; formulating issues; order; calendar.

JUDICIAL DECISIONS

ANALYSIS

GENERAL CONSIDERATION
IssuEs

General Consideration

Dismissal of claim for missing dead-
line too harsh a sanction. — Trial court
abused the court’s discretion in dismissing
the plaintiffs’ action because the trial
court applied the harshest sanction of
dismissal just four days after the plain-
tiffs missed the 20-day deadline set forth
in the case management order; and the
trial court did not consider the circum-
stances of why the plaintiffs failed to
comply with the trial court’s scheduling
order before dismissing the action. Cortes
v. Ga. Power Co., 361 Ga. App. 103, 863
S.E.2d 376, 2021 Ga. App. LEXIS 438
(2021).

Issues

Failure to include defense in order
is waiver. — Trial court did not err by
failing to instruct the jury on the Statute
of Frauds because, while the defendant
made an oral, non-specific request, the
defendant did not offer a written charge
adjusted to the facts of the case; the de-
fendant did not include the defense of
Statute of Frauds in the pretrial order and
did not move to modify that order; the
defendant did not raise the defense of the

Statute of Frauds simply by stating that
the defendant intended to rely on all ap-
plicable statutes governing contracts and
all applicable legal principles and rules of
contract law, quasi-contracts, and equi-
table remedies and relief; and the defen-
dant’s promise to the plaintiffs was one of
indemnity, which generally fell outside
the Statute of Frauds. Zambetti v. Cheeley
Invs., L.P.,, 343 Ga. App. 637, 808 S.E.2d
41, 2017 Ga. App. LEXIS 542 (2017).

Attorneys’ fees determined in bifur-
cated proceeding under Uniform De-
ceptive Trade Practices Act. — When
an alleged Uniform Deceptive Trade Prac-
tices Act (UDTPA), O.C.G.A. § 10-1-370 et
seq., violation is one of several claims
being tried, the UDTPA contemplates a
bifurcated proceeding. The statute
anticipates that the fact finder will first
determine the prevailing party before the
trial court makes a decision as to whether
an award of attorney fees is warranted.
Logically, therefore, neither party would
present evidence as to their attorney fees
during the trial, and the issue is not
required to be raised in the pretrial order.
Bearoff v. Craton, 350 Ga. App. 826, 830
S.E.2d 362, 2019 Ga. App. LEXIS 384
(2019).

ARTICLE 4
PARTIES

9-11-17. Real party in interest; capacity.

(a) Real party in interest. Every action shall be prosecuted in the
name of the real party in interest. A personal representative, a
temporary administrator, a guardian, a conservator, a bailee, a trustee
of an express trust, a party with whom or in whose name a contract has
been made for the benefit of another, or a party authorized by statute
may bring an action in his or her own name without joining with him or
her the party for whose benefit the action is brought; and, when a
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statute so provides, an action for the use or benefit of another shall be
brought in the name of the state. No action shall be dismissed on the
ground that it is not prosecuted in the name of the real party in interest
until a reasonable time has been allowed after objection for ratification
of commencement of the action by, or joinder or substitution of, the real
party in interest; and such ratification, joinder, or substitution shall
have the same effect as if the action had been commenced in the name
of the real party in interest.

(b) Capacity to bring or defend an action. The capacity of an
individual, including one acting in a representative capacity, to bring or
defend an action shall be determined by the law of this state. The
capacity of a corporation to bring or defend an action shall be deter-
mined by the law under which it was organized, unless a statute of this
state provides to the contrary.

(c) Infants or incompetent persons. Whenever an infant or
incompetent person has a representative, such as a general guardian,
committee, conservator, or other like fiduciary, the representative may
bring or defend an action on behalf of the infant or incompetent person.
If an infant or incompetent person does not have a duly appointed
representative, he or she may bring an action by his or her next friend
or by a guardian ad litem. The court shall appoint a guardian ad litem
for an infant or incompetent person not otherwise represented in an
action or shall make such other order as it deems proper for the
protection of the infant or incompetent person. No next friend shall be
permitted to receive the proceeds of any personal action, in the name
and on behalf of an infant or incompetent person, until such next friend
shall have entered into a sufficient bond to the Governor, for the use of
the infant and the infant’s representatives, conditioned well and fully to
account for and concerning such trust, which bond may be sued on by
order of the court in the name of the Governor and for the use of the
infant. Such bond shall be approved by the court in which the action is
commenced and such approval shall be filed in such clerk’s office.

History.

Ga. L. 1966, p. 609, § 17; Ga. L. 1968, p.
1104, § 6; Ga. L. 1985, p. 656, § 1; Ga. L.
2020, p. 377, § 2-7/HB 865.
Amendments.

The 2020 amendment, effective Janu-
ary 1, 2021, in subsection (a), in the sec-
ond sentence, substituted “A personal rep-
resentative, a temporary” for “An
executor, an”, inserted “a conservator,”,
and inserted “or her” twice; and, in sub-

2025 Supp.

section (c), inserted “or she” and “or her”
in the second sentence and substituted
“infant” for “infant,” at the beginning of
the fourth sentence.

Law reviews.

For note, “The Great Escape: How One
Plaintiff’'s Sidestep of a Mandatory Arbi-
tration Clause Was Applied to a Class in
Bickerstaff v. SunTrust Bank,” see 68
Mercer L. Rev. 539 (2017).
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JUDICIAL DECISIONS

ANALYSIS

GENERAL CONSIDERATION
REAL PArTY IN INTEREST
INFANTS OR INCOMPETENT PERSONS

General Consideration

Dealer’s representational standing
to claim tax refund. — Because a dealer
had statutorily granted representational
standing under amended O.C.G.A.
§ 48-2-35.1 to recover wrongfully paid
sales taxes from the state on behalf of the
dealer’s customers, and the amendment
was procedural and could be applied
retroactively, the dealer had standing to
file a claim for any taxes for periods before
the statute was amended. New Cingular
Wireless PCS, LLC v. Dep’t of Revenue,
308 Ga. 729, 843 S.E.2d 431, 2020 Ga.
LEXIS 350 (2020).

Real Party in Interest

Joinder by conservators. — Georgia
Supreme Court held that a conservator
who declines to join preexisting litigation
voluntarily and seeks to have that litiga-
tion dismissed does not thereby forfeit
their exclusive power to participate in
that litigation after they are joined as a
party under O.C.G.A. § 9-11-19(a). Hall v.
Davis Lawn Care Serv., 314 Ga. 488, 877
S.E.2d 593, 2022 Ga. LEXIS 226 (2022).

Trial court was required to deter-
mine if estate was real party in inter-
est. — In litigation involving alleged vio-
lations of a divorce decree, since the trial
court made no fact findings regarding ei-
ther the remedy or exception and gave no
reasoning for the court’s actions in the
orders denying the estate defendant’s mo-
tions to dismiss, the case was remanded to
the trial court for the court to fully ad-
dress the issue regarding the real party in
interest raised by the estate defendant in
order to first determine whether the mat-
ter could proceed. Estate of Suddeth v.
Williams, 361 Ga. App. 433, 864 S.E.2d
630, 2021 Ga. App. LEXIS 496 (2021).

Lack of capacity. — Lack-of-capacity
argument was not a ground for dismissing
the lawsuit as such a motion was to be
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treated as a matter in abatement; thus, it
was not an alternate basis for affirming
the trial court’s order of dismissal. Mark
A. Schneider Revocable Trust v. Hardy,
362 Ga. App. 149, 867 S.E.2d 153, 2021
Ga. App. LEXIS 578 (2021).

Missing people. — When a person is
still only a missing person and has not
been declared dead by any court, a real
party in interest to a wrongful death claim
does not currently exist. Garner v. Acadia
Healthcare Company, Inc., 370 Ga. App.
146, 894 S.E.2d 204, 2023 Ga. App. LEXIS
547 (2023).

Prosecution of action by assignee.
— In a lender’s assignee’s suit against
guarantors on a promissory note, there
was sufficient evidence that the assignee
was the real party in interest even if the
assignee’s officer’s affidavit was not based
on personal knowledge because the bor-
rowers made judicial admissions as to the
assignee’s right to proceed. Hamilton
State Bank v. Kelly Capital Invs., LLC,
335 Ga. App. 252, 779 S.E.2d 757, 2015
Ga. App. LEXIS 747 (2015), cert. denied,
No. S16C0661, 2016 Ga. LEXIS 335 (Ga.
Apr. 26, 2016).

Trial court erred in substituting a new
plaintiff pursuant to O.C.G.A. § 9-11-25
because the alleged transfer of the
mortgage company’s interest in the
security deed to the bank did not occur
during the course of the instant litigation
as the alleged transfer of the interest in
the security deed occurred some two years
earlier in 2009; and, thus, O.C.G.A.
§ 9-11-25 did not apply to the case, and
0.C.G.A. § 9-11-17(a) should have been
applied as the transfer of an interest took
place prior to the commencement of the
action; accordingly, the trial court’s denial
of the motion to vacate the order
substituting the bank as the plaintiff had
to be reversed. Rogers v. Deutsche Bank
Nat’l Trust Co., 343 Ga. App. 655, 808
S.E.2d 233, 2017 Ga. App. LEXIS 548
(2017).
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Bankruptcy trustee real party in
interest. — Appellant was not entitled to
summary judgment on the appellee’s per-
sonal injury claim because, while the
bankruptcy trustee was the real party in
interest as the appellee’s tort action was
pending at the time the appellee filed the
appellee’s bankruptcy petition, before the
appellee’s action could be dismissed, the
appellee was entitled to a reasonable time
to show ratification by, join, or substitute
the real party in interest. Courtland
Properties I, LLC v. Collins, 353 Ga. App.
99, 835 S.E.2d 319, 2019 Ga. App. LEXIS
590 (2019).

Summary judgment improper. — In
an appeal arising out of allegations that
defendants fraudulently obtained over-
valued appraisals in order to secure the
loans to build several hospice facilities,
the trial court’s order granting summary
judgment in favor of defendant was va-
cated as summary judgment was not the
appropriate remedy, pursuant to O.C.G.A.
§ 9-11-17, since there was a question of
whether plaintiff was the real party in
interest with standing to bring the suit.
Blackburne & Sons Realty Capital Corp.
v. Hughes Constr., 367 Ga. App. 650, 887
S.E.2d 817, 2023 Ga. App. LEXIS 199
(2023).
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Infants or Incompetent Persons

Competing wrongful death actions.
— Trial court erred denying the adminis-
trator’s request to dismiss the guardian
ad litem’s action — over which the court
then lacked jurisdiction — and instead
consolidated two wrongful death actions
since by depriving the guardian of stand-
ing to assert claims for the children; the
administrator’s appointment deprived the
trial court of jurisdiction over any such
claims brought by the guardian. Hall v.
Hill, 366 Ga. App. 285, 882 S.E.2d 34,
2022 Ga. App. LEXIS 553 (2022).

Dismissal of wrongful death claim
upheld. — Dismissal of minor’s wrongful
death claims with prejudice was upheld
because trial court judge approved con-
sent order based on representations of
both parties, and father failed to cite any
legal authority to support assertion that
trial court had independent duty to verify
the parties’ joint statement that the stat-
ute of limitation had run on minor’s
claims against defendants. Parrish v. St.
Joseph’s/Candler Health Sys., Inc., 364
Ga. App. 228, 874 S.E.2d 413, 2022 Ga.
App. LEXIS 288 (2022), overruled in part,
Hamon v. Connell, 315 Ga. 760, 883
S.E.2d 785, 2023 Ga. LEXIS 24 (2023).

RESEARCH REFERENCES

ALR.

Representation of minors and infants
under Fed. R. Civ. P. 17(¢), 27 A.L.R. Fed.
3d 5.

Representation of “incompetent per-
sons” under Fed. R. Civ. P. 17(c), 29 A.L.R.
Fed. 3d 4.

9-11-19. Joinder of persons needed for just adjudication.

Law reviews.
For annual survey on trial practice and

procedure, see 65 Mercer L. Rev. 277
(2013).

JUDICIAL DECISIONS

ANALYSIS

REQUESTS FOR AND OBJECTIONS TO JOINDER
INDISPENSABILITY
2. INDISPENSABLE PARTIES

2025 Supp.
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Requests for and Objections to
Joinder

Defendant’s duty to request join-
der.

In an action for trespass on property,
the trial court did not abuse the court’s
discretion denying defendant’s motion to
join a purported additional owner of the
real property because defendant waived
the argument regarding failure to join a
necessary party by not raising it below,
and the additional owner did not seek to
intervene in the case and did not request
special permission to participate in the
appeal as a non-party. Razavi v. Emily,
371 Ga. App. 878, 903 S.E.2d 153, 2024
Ga. App. LEXIS 216 (2024).

Requests for and objections to join-
der. — Georgia Supreme Court held that
conservator who declines to join preexist-
ing litigation voluntarily and seeks to
have that litigation dismissed does not
thereby forfeit their exclusive power to
participate in that litigation after they are
joined as a party under O.C.G.A. §
9-11-19(a). Hall v. Davis Lawn Care Serv.,
314 Ga. 488, 877 S.E.2d 593, 2022 Ga.
LEXIS 226 (2022).

Indispensability
2. Indispensable Parties

Joint tortfeasors, etc.

Other parties that defendant sought to
add to the suit were not indispensable
parties subject to being added to the case
under O.C.G.A. § 9-11-19 as the other
parties were joint tortfeasors against
whom defendant had a right of
contribution. Deaton Holdings, Inc. .
Reid, 367 Ga. App. 746, 888 S.E.2d 333,
2023 Ga. App. LEXIS 223 (2023).

Reformation of deed. — Appellate
court reversed the portion of the trial
court’s order ruling on a bank’s motion for
a declaratory judgment on the bank’s ref-
ormation counterclaim because another
non-party held an interest in the real
property in question via an unrecorded
quit claim deed and that individual
needed to be added as a party. Salas v. JP
Morgan Chase Bank, N.A., 334 Ga. App.
274, 779 S.E.2d 48, 2015 Ga. App. LEXIS
618 (2015).
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Estate not a necessary party in
trust beneficiary’s challenge to revo-
cable trust. — Because a decedent died
in May 2013, the two-year period in
0.C.G.A. § 53-12-45(a) barred the niece’s
challenge to the revocable trust asserted
in January 2017; even if § 53-12-45(a)
was a statute of limitations that could be
tolled by fraud, the trustee did not act to
conceal the trust’s existence or contents.
The statute was not tolled by the failure to
appoint an estate representative because
the estate was not a necessary party.
Howell v. Bates, 350 Ga. App. 708, 830
S.E.2d 250, 2019 Ga. App. LEXIS 358
(2019).

Party not indispensable.

Superior court did not err by denying
the motion to dismiss for failure to join an
independent U.S. presidential candidate
as an indispensable party because the
candidate’s interests were adequately pro-
tected by the candidate’s candidates for
presidential electors. Complete relief
could be afforded among the electors, who
were already parties to the appeal, be-
cause the challengers were contesting the
qualifications of the candidate’s electors,
not the candidate’s qualifications. Al-Bari
v. Pigg, 319 Ga. 825, 907 S.E.2d 186, 2024
Ga. LEXIS 209 (2024).

Shareholder’s interests adequately
protected by existing parties. — In a
suit by an assignee of a judgment seeking
to set aside a fraudulent transfer by the
judgment debtor to a corporation, the join-
der of the debtors’ brothers, who claimed
an ownership interest in the corporation,
was not necessary for a just adjudication
of the merits because the brothers’ inter-
ests were adequately protected by the
other defendants. EMM Credit, LLC v.
Remington, 343 Ga. App. 710, 808 S.E.2d
96, 2017 Ga. App. LEXIS 557 (2017).

Dependent child custody proceed-
ing. — Couple were proper defendants in
an action filed by the maternal grand-
mother seeking custody of the children,
irrespective that the couple were not fam-
ily, because in addition to any temporary
guardianship awarded by the juvenile
court, it was clear from the record that the
couple had physical custody of the chil-
dren at the time of the hearing on the
couple’s motion to dismiss the custody
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petition. Drawdy v. Sasser, 335 Ga. App.
650, 782 S.E.2d 706, 2016 Ga. App. LEXIS
51 (2016).
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9-11-20. Permissive joinder of parties.

JUDICIAL DECISIONS

Severance of tort claims abuse of
discretion. — Trial court abused the
court’s discretion by granting a transit
authority’s motion to sever the claims and
by transferring part of those claims to
another county because the train rider’s
claims against the men and the transit
authority all arose from the same trans-

action, occurrence, or series of transac-
tions or occurrences during a 20-minute
time period at the bus station and the case
was not complicated. Mallard .
Metropolitan Atlanta Rapid Transit
Authority, 361 Ga. App. 717, 865 S.E.2d
582, 2021 Ga. App. LEXIS 539 (2021).

RESEARCH REFERENCES

ALR.
Construction and application of fraudu-

lent misjoinder exception to complete di-
versity rule, 65 A.L.R. Fed. 2d 527.

9-11-21. Misjoinder and nonjoinder of parties.

JUDICIAL DECISIONS

ANALYSIS

GENERAL CONSIDERATION
AbppING OR DrOPPING PARTIES

General Consideration

Discretion to realign parties. —

Trial court did not abuse the court’s
discretion in allowing party realignment
in a suit between former joint members of
a limited liability company because under
0.C.G.A. § 9-11-21 the trial court had the
authority to allow the company to be
realigned as the party plaintiff from a
nominal defendant in a shareholder
derivative suit and there was no need to
have a determination that the action
could proceed as a purely derivative
proceeding. Brooks v. Quinlan, 353 Ga.
App. 573, 839 S.E.2d 51, 2020 Ga. App.
LEXIS 50 (2020).

Adding or Dropping Parties

Section 9-11-15(a) in pari materia
with this section. — Trial court erred by
denying the plaintiff's motions to amend
the complaint as the motions related to
the adding of parties because the court

2025 Supp.
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failed to consider the proper standard for
the addition of parties; the appellate court
recognized the confusion caused by the
plaintiff's filing of a motion for leave to
add additional parties at the same time
the plaintiff filed amended complaints to
add new causes of action against the origi-
nal defendants. Benedek v. Bd. of Regents
of the Univ. Sys. of Ga., 332 Ga. App. 573,
774 S.E.2d 150, 2015 Ga. App. LEXIS 361
(2015).

Court should have added party. —

In companion actions regarding an al-
leged nuisance caused by the increased
volume of water flowing from an uphill
property onto a downhill property, the
trial court failed to properly exercise the
court’s discretion to add MAB2 as a party
under the applicable rules, and the court
improperly relied on allegations instead of
evidence in determining personal jurisdic-
tion over the MAB Managers under Geor-
gia’s long-arm statute. MAB Monroe, LLC
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Adding or Dropping Parties (Cont'd)

v. Mayfield Self Storage, LLC, 374 Ga.
App. 98, 911 S.E.2d 467, 2025 Ga. App.
LEXIS 12 (2025).

Leave of court not required. —

Leave of the court was not required to
add a second defendant to the amended
complaint because no suit or action was
pending at the time the complaint was
amended because no complaint had been
served. Northwest Georgia Contracting,
LLC v. St. Germain, 350 Ga. App. 568, 829
S.E.2d 814, 2019 Ga. App. LEXIS 334
(2019).

Adding or dropping of parties re-
quires exercise of discretion, etc. Be-
fore entering a ruling on the motion to
dismiss, the court should have exercised
its discretion to determine whether the
client, the real party in interest, should
have been added as a party plaintiff.
Oldham v. Landrum, 363 Ga. App. 284,
870 S.E.2d 82, 2022 Ga. App. LEXIS 162
(2022).

Motion to add party not moot. — In
an automobile collision case, the plaintiff’s
motion to add a party was not moot be-
cause the trial court should have applied
the standard for misjoinder and nonjoin-
der of parties; the plaintiff sought to add
the alleged vehicle owner as the plaintiff’s
allegations could have some basis as it
appeared that the vehicle’s owner was the
proper party and that if the unknown
driver was a family member the plaintiff
conceivably could have a claim under the
family purpose doctrine against the vehi-
cle’s owner; and the fact that the vehicle’s
owner might be considered a joint tortfea-
sor with the unknown driver did not mean
that the plaintiff was not authorized to
sue the joint tortfeasor that the plaintiff
wished to sue. Doby v. Bivins, 341 Ga.
App. 757, 802 S.E.2d 683, 2017 Ga. App.
LEXIS 271 (2017).

Trial court erred by denying the defen-
dant’s motion to open the default judg-
ment against the defendant wunder
O.C.G.A. § 9-11-55(b) Dbecause the
amendment to add defendant was
ineffective for failure to obtain leave of
court and since the defendant was not
named as a party to the action, the
defendant was not required to file an
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answer; thus, the defendant plainly had a
reasonable excuse for failing to answer
timely. La Mara X, Inc. v. Baden, 340 Ga.
App. 592, 798 S.E.2d 105, 2017 Ga. App.
LEXIS 156 (2017), rev’d, No. 15-1-8346,
2017 Ga. Super. LEXIS 3300 (Ga. Super.
Ct. Mar. 31, 2017).

Addition of party authorized.

Plaintiffs’ motion to add the decedent’s
widow as a plaintiff in the wrongful death
action was improperly denied as the plain-
tiffs motion met the relation-back re-
quirements because the proposed amend-
ment would not have altered the
substance of the wrongful death claim or
changed the underlying circumstances set
forth in the original complaint; the wid-
ow’s claim clearly arose out of the same
occurrence as that alleged in the original
complaint; there was no evidence of preju-
dice to the defendants or dilatory tactics
by the plaintiffs as the original complaint
was filed within the applicable statute of
limitation; and, although the widow ini-
tially did not want to participate in the
lawsuit, later the widow’s mind was
changed. Seay v. Valdosta Kidney Clinic,
LLC, 353 Ga. App. 378, 837 S.E.2d 529,
2020 Ga. App. LEXIS 3 (2020).

Dismissal of the complaint was vacated
because the trial court erred believing it
lacked authority to weigh the factors iden-
tified in O.C.G.A. § 9-11-15(c) as if a
litigant  meets the  relation-back
requirements in § 9-11-15(c), a trial court
abuses its discretion by refusing to add a
party under O.C.G.A. § 9-11-21 on statute
of limitation grounds. Gonzalez v. Jones,
369 Ga. App. 358, 893 S.E.2d 528, 2023
Ga. App. LEXIS 459 (2023).

Addition of party not authorized.

Medical malpractice statute of repose,
0.C.G.A. § 9-3-71(b), prevented a
plaintiff from amending the complaint in
a pending medical malpractice action to
add an individual party defendant more
than five years after alleged negligence
because, at that point, the plaintiff’s cause
of action against that particular
defendant no longer existed. Preferred
Women’s Healthcare, LLC v. Sain, 348 Ga.
App. 481, 823 S.E.2d 569, 2019 Ga. App.
LEXIS 30 (2019), cert. denied, No.
S19C0773, 2019 Ga. LEXIS 687 (Ga. Oct.
7, 2019).
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Trial court erred in denying a hospital’s
motion to dismiss an amended complaint
because the complaint was filed outside
the statute of limitations, O.C.G.A.
§ 9-3-71(a); the complaint did not relate
back to the filing of the original complaint
because there was no evidence that the
hospital received timely notice of the
action as required by O.C.GA.
§ 9-11-15(c). St. Francis Health, LLC w.
Weng, 354 Ga. App. 310, 840 S.E.2d 712,
2020 Ga. App. LEXIS 163 (2020).

Trial court did not err by finding that
plaintiffs failed to assert a proper renewal
action because plaintiffs never sought
leave to add defendant as a party, nor was
this a defect correctable by amendment.
McArthur v. Beech Haven Baptist Church
of Athens, 368 Ga. App. 525, 890 S.E.2d
427, 2023 Ga. App. LEXIS 352 (2023).
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Motion to add proposed defendants
improperly denied in payday lending
litigation. — Trial court abused the
court’s discretion by denying the state’s
motion to amend the complaint to add
proposed defendants as parties because a
20 year statute of limitation applied to
payday lending litigation as brought by
the state, and the state carried the state’s
burden of demonstrating that the pro-
posed defendants will not be unfairly
prejudiced by their addition as parties
since the parties were closely related to
the lenders already named and the inter-
locutory orders already entered did not
apply to the lenders. W. Sky Fin., LLC v.
State of Ga. ex rel. Olens, 300 Ga. 340, 793
S.E.2d 357, 2016 Ga. LEXIS 783 (2016).

RESEARCH REFERENCES

ALR.

Application of relation back doctrine
permitting change in party after statute of
limitations has run in state court action —
products liability cases, 93 A.L.R.6th 463.

Application of relation back doctrine
permitting change in party after statute of
limitations has run in state court action —
wrongful death cases, 94 A.L.R.6th 111.

9-11-23. Class actions.

Law reviews.

For annual survey on trial practice and
procedure, see 67 Mercer L. Rev. 257
(2015).

For note, “Cybersecurity on My Mind:
Protecting Georgia Consumers from Data
Breaches,” see 51 Ga. L. Rev. 265 (2016).

For note, “The Great Escape: How One
Plaintiff’s Sidestep of a Mandatory Arbi-
tration Clause Was Applied to a Class in
Bickerstaff v. SunTrust Bank,” see 68
Mercer L. Rev. 539 (2017).

For article, “The Impropriety of Puni-

Application of relation back doctrine
permitting change in party after statute of
limitations has run in state court action —
medical malpractice cases against physi-
cians and other individual health care
providers, 95 A.L.R.6th 85.

Construction and application of fraudu-
lent misjoinder exception to complete di-
versity rule, 65 A.L.R. Fed. 2d 527.

tive Damages in Mass Torts,” see 52 Ga. L.
Rev. 723 (2018).

For annual review of class actions, see
69 Mercer L. Rev. 1065 (2018).

For article, “Surges and Delays in Mass
Adjudication,” see 53 Ga. L. Rev. 1335
(2019).

For annual survey on class actions, see
70 Mercer L. Rev. 895 (2019).

For article with annual survey on class
actions, see 72 Mercer L. Rev. 1049 (2021).

For annual survey on class actions, see
73 Mercer L. Rev. 1133 (2022).

JUDICIAL DECISIONS

ANALYSIS

GENERAL CONSIDERATION
REPRESENTATION AND CERTIFICATION
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General Consideration

Denial of class certification im-
proper. — In a taxpayers’ suit alleging a
county used an illegal method to assess
2015 property taxes, the trial court
abused its discretion in finding the tax-
payers failed to establish predominance
for class certification as predominance
was met since the legality of the valuation
method was a common issue that pre-
dominated over individual damages is-
sues. Rice v. Fulton County, 370 Ga. App.
353, 897 S.E.2d 491, 2024 Ga. App. LEXIS
17 (2024).

In a taxpayers’ suit alleging a county
used an illegal method to assess 2015
property taxes, the trial court erred in
finding the taxpayers failed to establish
commonality for class certification as com-
monality was met because the central
question of whether the valuation method
was legal could be answered on a class-
wide basis. Rice v. Fulton County, 370 Ga.
App. 353, 897 S.E.2d 491, 2024 Ga. App.
LEXIS 17 (2024).

Class certification appropriate for
common question of whether bank
charges were usurious. — In a bank
customer’s action alleging that a bank’s
charges for overdraft of automated teller
machine (ATM) funds were unlawful and
usurious interest, class certification of
ATM customers who were charged over-
draft fees was proper under O.C.G.A.
§ 9-11-23 because the question of whether
the fees were wunlawful would be
determined by identical form contracts.
Given the bank’s records of the bank’s
account holders, it was simply a formulaic
administrative matter to determine
damages. SunTrust Bank v. Bickerstaff,
349 Ga. App. 794, 824 S.E.2d 717 (2019).

Identifiable members. — Case law
was clear that there was no requirement
that every class member, other than the
named plaintiffs, be identified at the out-
set of the litigation, but instead, a class
definition was necessary only to establish
that the class did, in fact, exist and that
the members will be identifiable. City of
Roswell v. Bible, 351 Ga. App. 828, 833
S.E.2d 537, 2019 Ga. App. LEXIS 502
(2019), cert. denied, No. S20C0302, 2020
Ga. LEXIS 394 (Ga. May 4, 2020).
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Representation and Certification

Factors as to certification. — Geor-
gia Court of Appeals has acknowledged
that it is sometimes necessary for the
court to probe behind the pleadings before
coming to rest on the certification ques-
tion, and that certification is proper only if
the trial court is satisfied, after a rigorous
analysis, that the prerequisites of
0.C.G.A. § 9-11-23(a) have been satisfied.
Lewis v. Knology, Inc., 341 Ga. App. 86,
799 S.E.2d 247, 2017 Ga. App. LEXIS 148
(2017), cert. denied, No. S17C1474, 2017
Ga. LEXIS 787 (Ga. Sept. 13, 2017).

Trial court did not err by granting class
certification because the existence of an
arbitration clause would not preclude
class certification and the application of
an arbitration defense would involve an-
swers and proof common to the class, the
request for injunctive relief was not
merely incidental to the claims for dam-
ages, plaintiff alleged that the unjust en-
richment claim was brought solely in the
alternative to plaintiff’s breach of contract
claim, and plaintiff was an adequate class
representative. Atlanta Postal Credit
Union v. Cosby, 374 Ga. App. 863, 912
S.E.2d 137, 2025 Ga. App. LEXIS 35
(2025).

Failure to consider factors for cer-
tification. — In a borrower’s appeal from
the trial court’s denial of the borrower’s
motion for class certification and the dis-
missal of the borrower’s class-action coun-
terclaim in a lender’s lawsuit for breach of
a promissory note, the trial court ne-
glected to address, as a threshold matter,
whether the class-action prerequisites
were satisfied, denying the borrower’s mo-
tion for class certification solely on the
merits of the lender’s motion to dismiss
for failure to state a claim upon which
relief can be granted. Premier Paving GP,
Inc. v. IOU Central, Inc., 357 Ga. App.
894, 852 S.E.2d 586, 2020 Ga. App. LEXIS
677 (2020).

First issue is not merits of claim. —

Trial court did not abuse the court’s
discretion by denying class certification to
the plaintiff after determining that the
plaintiff was not an adequate class repre-
sentative as the plaintiff lacked virtually
any knowledge of the substance of the
claims or the nature of the relief sought
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and had yielded control entirely to coun-
sel, which findings were more than sup-
ported by the plaintiff’'s testimony at de-
position, thus, the plaintiff failed to meet
the typicality and adequacy requirements
under O.C.G.A. § 9-11-23(a). Lewis w.
Knology, Inc., 341 Ga. App. 86, 799 S.E.2d
247, 2017 Ga. App. LEXIS 148 (2017),
cert. denied, No. S17C1474, 2017 Ga.
LEXIS 787 (Ga. Sept. 13, 2017).

Form contracts make class certifi-
cation possible. — In a suit challenging
the bank’s overdraft fees, the trial court
did not abuse the court’s discretion in
certifying the class because the legality of
the fees required the examination of a
common set of terms in identical form
contracts that applied to all members of
the putative class as claims arising from
an interpretation of form agreements
were classic cases for treatment as class
action. SunTrust Bank v. Bickerstaff, 349
Ga. App. 794, 824 S.E.2d 717, 2019 Ga.
App. LEXIS 214 (2019), cert. denied, No.
S19C1080, 2019 Ga. LEXIS 862 (Ga. Dec.
23, 2019).

Commonality requirement met. —

Trial court did not abuse the court’s
discretion certifying a class of similarly
situated firefighters; the firefighters were
challenging a single contract regarding
benefits to full-time employees, the nu-
merosity requirement was not challenged,
and the firefighters’ breach of contract
claims, arising from the city’s denial of
full-time employment benefits, were vir-
tually identical to the claims of each pro-
posed class member. City of Roswell v.
Bible, 351 Ga. App. 828, 833 S.E.2d 537,
2019 Ga. App. LEXIS 502 (2019), cert.
denied, No. S20C0302, 2020 Ga. LEXIS
394 (Ga. May 4, 2020).

Commonality requirement not met.

When the plaintiffs’ claimed that the
medical center charged them unreason-
able rates for their medical care, which
rates the center then used as a basis for
filing hospital liens against any potential
tort recovery by the plaintiffs, the class
was improperly certified as the common-
ality factor had not been satisfied because,
even if the class were limited to uninsured
patients who had a lien filed at the
chargemaster rate against any potential
tort recovery, the answer to the question
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of what specifically constituted a reason-
able charge in each class member’s case
would still require an individual analysis
of each medical service provided each
class member. Bowden v. Medical Ctr.,
Inc., 309 Ga. 188, 845 S.E.2d 555, 2020
Ga. LEXIS 464 (2020).

In an action for inverse condemnation
and trespass, the trial court did not abuse
its discretion in denying class certification
because the plaintiffs failed to satisfy the
predominance requirement, as each of the
plaintiff’s claims required a determination
that the putative class members owned
the property adjoining the railroad corri-
dor and that their rights extended to the
center-line of the corridor and, thus, com-
monality was not shown. Ansley Walk
Condominium Association, Inc. v. Atlanta
Development Authority, 362 Ga. App. 191,
867 S.E.2d 600, 2021 Ga. App. LEXIS 587
(2021).

Class certification held proper. Trial
court did not abuse the court’s discretion
in certifying the class as the plaintiffs
estimated 10,000 people might have been
affected by the medical center’s liens, the
common question applicable to all class
members was whether the rate which
universally served as the basis for the lien
amount was reasonable, and the plaintiffs
satisfied the typicality requirement in
that all were uninsured, all were injured
due to a third-party, and the hospital filed
a lien against them for the full rate. The
Medical Center, Inc. v. Bowden, 348 Ga.
App. 165, 820 S.E.2d 289, 2018 Ga. App.
LEXIS 629 (2018), rev’d in part, aff'd, 309
Ga. 188, 845 S.E.2d 555, 2020 Ga. LEXIS
464 (2020).

In a securities fraud action, the trial
court did not abuse the court’s discretion
in certifying a class as the plaintiffs were
adequate representatives of the class be-
cause the plaintiffs showed sufficient in-
terest in and knowledge of the claims
being asserted as the first plaintiff testi-
fied as to the first plaintiff’s understand-
ing of the nature of the claims, the reasons
for suing the defendants, and the poten-
tial relief available; and the second plain-
tiff maintained communication with the
second plaintiff’s counsel and kept abreast
of developments in the case. EndoChoice
Holdings, Inc. v. Raczewski, 351 Ga. App.
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212,830 S.E.2d 597, 2019 Ga. App. LEXIS
428 (2019).

In a securities fraud action, the trial
court did not abuse the court’s discretion
in certifying a class because the common
legal issues of whether the company’s of-
fering materials contained material mis-
statements or omissions would predomi-
nate over the question of whether some
investors might have had knowledge of
corrective disclosures. EndoChoice
Holdings, Inc. v. Raczewski, 351 Ga. App.
212,830 S.E.2d 597, 2019 Ga. App. LEXIS
428 (2019).

Trial court did not err by granting class
certification because the numerosity re-
quirement was met, as plaintiff estimated
that the class would be comprised of thou-
sands of account holders. The common,
predominating issue was whether defen-
dant’s overdraft fee assessment practice
breached its contract. Plaintiffs’ claims
were typical in that they arose out of the
same conduct and were based on the same
legal theory as the class, that defendant
breached its contract when it made over-
draft determinations using the available
balance instead of the actual balance. Fur-
ther, plaintiff satisfied the adequacy re-
quirement, as plaintiff’s interests aligned
with the rest of the class. Atlanta Postal
Credit Union v. Holiday, 367 Ga. App. 168,
885 S.E.2d 196, 2023 Ga. App. LEXIS 123
(2023).

Class certification was proper where the
plaintiff adequately defined the proposed
class and subclass based on the objective
criterion of having a vehicle booted at
locations lacking immobilization ordi-
nances, the class was ascertainable be-
cause its membership was capable of de-
termination from the information on the
invoices, the numerosity requirement was
met based on the over 1,000 invoices pre-
sented, the commonality requirement was
met because the central legal question
applied to all class members, the typical-
ity requirement was met because the
plaintiff’s claims arose from the same con-
duct as the class, and the adequacy re-
quirement was met because counsel was
experienced in class actions and the plain-
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tiff’'s interests were not antagonistic to the
class. Atlanta Impound, Inc. v. Attia, 374
Ga. App. 765, 913 S.E.2d 869, 2025 Ga.
App. LEXIS 121 (2025).

Plaintiff could not fairly and ad-
equately represent class. — Where the
CEO of the corporation e-mailed a spread-
sheet containing the names and HIV sta-
tus of 379 proposed class members listed
as patients on the spreadsheet to several
people at several publications with whom
the defendants advertised, the trial court
erred in certifying the class action as the
plaintiffs could not fairly and adequately
represent the class because the plaintiffs
jeopardized other class members’ ability
to recover emotional distress damages by
unequivocally waiving such damages.
Pride Medical, Inc. v. Doe, 365 Ga. App.
679, 879 S.E.2d 845, 2022 Ga. App. LEXIS
490 (2022).

Denial of class certification proper.
— Trial court did not abuse its discretion
by denying appellant’s motion for class
certification because he failed to satisfy
the numerosity requirement, as the only
conclusion that could be drawn from the
evidence appellant presented was that the
number of class members would be equal
to or less than 39,496 and equal to or
greater than zero. Appellant claimed that
appellee had filed over 39,500 lawsuits in
Georgia to collect debts during the class
period and appellant failed to provide any
evidence that the six form affidavits ap-
pellee had used contained misleading in-
formation. Cagle v. Portfolio Recovery
Assocs., 368 Ga. App. 41, 889 S.E.2d 181,
2023 Ga. App. LEXIS 261 (2023).

Typicality. — Court of appeals erred in
reversing the denial of class certification
because the typicality requirement was
not met where the qualitative nature of
the injury, and the proof thereof, was
materially different; it is not simply that
some of the class members were quantita-
tively more injured than the named plain-
tiff and, thus, would be entitled to more
damages. Vest Monroe, LLC v. Doe, 319
Ga. 649, 906 S.E.2d 406, 2024 Ga. LEXIS
187 (2024).

Notice period tolled by filing of
plaintiff’s complaint. — Filing of the
plaintiff’s complaint tolled the required
time period for giving notice to the defen-
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dant for all putative class members until a
certification decision was made and the
notified class members elected whether to
opt out or remain in the class, thus, pre-
serving the numerosity issue for a deter-
mination of whether the total number of
putative class members whose contrac-
tual conditions have been tolled met the
numerosity requirement of O.C.G.A.
§ 9-11-23(a)(1). Bickerstaff v. SunTrust
Bank, 299 Ga. 459, 788 S.E.2d 787, 2016
Ga. LEXIS 469, cert. denied, 580 U.S.
1020, 137 S. Ct. 571, 196 L. Ed. 2d 447,
2016 U.S. LEXIS 7351 (2016).
Representative can pursue invali-
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clause. — Courts routinely permit a pu-
tative class representative to seek a ruling
invalidating  contractual arbitration
clauses prior to class certification.
Bickerstaff v. SunTrust Bank, 299 Ga.
459, 788 S.E.2d 787, 2016 Ga. LEXIS 469,
cert. denied, 580 U.S. 1020, 137 S. Ct. 571,
196 L. Ed. 2d 447, 2016 U.S. LEXIS 7351
(2016).

Class representative is a putative
agent who keeps the case alive pending
the decision on certification. Bickerstaff v.
SunTrust Bank, 299 Ga. 459, 788 S.E.2d
787, 2016 Ga. LEXIS 469, cert. denied,
580 U.S. 1020, 137 S. Ct. 571, 196 L. Ed.

dating contractual arbitration 2d 447, 2016 U.S. LEXIS 7351 (2016).
RESEARCH REFERENCES
ALR. ties under 28 U.S.C.A. § 1332(d)(9)(A),

Propriety of incentive awards or incen-
tive agreements in class actions, 60
A.L.R.6th 295.

Determination of whether availability
of class, consolidated, or collective arbitra-
tion is question of arbitrability, 4
A.LR.7th 7.

Sufficiency of legal notice provided by
online publication or electronic mail in
class action suits, 84 A.L.R. Fed. 2d 103.

Amount in controversy jurisdictional re-
quirement under Class Action Fairness
Act (CAFA), 5 AL.R. Fed. 3d 2.

Construction and application of Mass
Action Provision of Class Action Fairness
Act, 28 U.S.C.A. § 1332(d)(11), 5 A.L.R.
Fed. 3d 3.

Construction of the Class Action Fair-
ness Act of 2005 diversity exception for
local controversies under 28 U.S.C.A.
§ 1332(d)(4)(A), 13 A.L.R. Fed. 3d 6.

Construction of Class Action Fairness
Act of 2005 diversity exception for securi-
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(B), (C), 19 A.L.R. Fed. 3d 4.

Heightened requirement of “ascertain-
ability” for federal class action certifica-
tions arising under Fed. R. Civ. P. 23(b)(3)
after Third Circuit “trilogy” of Marcus,
Hayes, and Carrera, 19 A.L.R. Fed. 3d 7.

Construction and application of the
Class Action Fairness Act of 2005 home
state exception to diversity jurisdiction
under 28 U.S.C.A. § 1332(d)(4)(B), 18
A.L.R. Fed. 3d 1.

Class certification under Fed. R. Civ. P.
23 in action by information technology or
call center employees for violation of state
law wage and hour rules, 35 A.L.R. Fed.
3d 8.

State statutes regulating collection or
disclosure of consumer biometric or ge-
netic information, 41 A.L.R.7th Art. 4.

“Clear sailing” provision as precluding
approval of class settlement agreement
under Fed. R. Civ. P. 23(e), 50 A.L.R. Fed.
3d 2.
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2025 Supp. 67



9-11-24

Permissive Intervention

Discretion of court.

Trial court abused the court’s discretion
when the court denied an insurer’s motion
to intervene as untimely and unmeritori-
ous because it was so situated by the
sisters’ settlement that the disposition of
the original action, including the entry of
the default judgment against the other
sister, the settlement, and the consequent
withdrawal of the motion to set aside as a
practical matter impaired or impeded its
ability to protect its interest, which was
not adequately represented by existing
parties. Liberty Mut. Fire Ins. Co. w.
Quiroga-Saenz, 343 Ga. App. 494, 807
S.E.2d 460, 2017 Ga. App. LEXIS 520
(2017).

In a suit alleging defective construction,
the trial court abused the court’s discre-
tion by granting the insurance company’s
motion to intervene because after the out-
come of the underlying case, the company
still was left with the company’s right to
pursue the company’s own independent
declaratory judgment action against cer-
tain defendants in order to determine in-
surance coverage. O’Brien v. Builders
Insurance, 350 Ga. App. 77, 827 S.E.2d
917, 2019 Ga. App. LEXIS 243 (2019).

In an action for trespass on property,
the trial court did not abuse the court’s
discretion denying defendant’s motion to
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join a purported additional owner of the
real property because defendant waived
the argument regarding failure to join a
necessary party by not raising it below,
and the additional owner did not seek to
intervene in the case and did not request
special permission to participate in the
appeal as a non-party. Razavi v. Emily,
371 Ga. App. 878, 903 S.E.2d 153, 2024
Ga. App. LEXIS 216 (2024).

Time of Intervention

Motion to intervene not timely. —

When the superior court granted the
taxpayer’s motion for summary judgment
and held that the taxpayer’s inventory
was exempt from property tax, the trial
court properly denied the school district’s
motion to intervene as untimely because
the school district moved to intervene af-
ter the final judgment and after the ap-
peal period had run; the school district
failed to make the required showing to
justify intervention; it was the duty of the
tax assessor to protect the interests of
every recipient of taxes collected, includ-
ing the school district; and the tax asses-
sor was the appropriate party to appeal
the decision of the board of equalization to
the superior court. Henry County Sch.
Dist. v. Home Depot U. S. A., Inc., 348 Ga.
App. 723, 824 S.E.2d 622, 2019 Ga. App.
LEXIS 72 (2019).

RESEARCH REFERENCES

ALR. against one-way intervention, 14
Construction and application of rule A.L.R.7th 5.
9-11-25. Substitution of parties.
JUDICIAL DECISIONS
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TRANSFER OF INTEREST
PusLic OFFICERS
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Death of Party

Substitution of estate administra-
tor improper. — State court erred when
the court substituted a representative,
who was the administrator of the descen-
dent’s estate, for the decedent’s surviving
spouse because O.C.G.A. § 9-11-25(b) did
not authorize the substitution when there
was no evidence that the spouse had
become incompetent to manage the
spouse’s own legal affairs. Skyjack, Inc. v.
Mois, 346 Ga. App. 26, 815 S.E.2d 239,
2018 Ga. App. LEXIS 312 (2018).

Substitution not within 180 days of
suggestion of death. — As there was no
proper substitution of the decedent’s es-
tate within 180 days of the filing of the
notice of suggestion of death, any action
taken in the first action for negligence and
product liability would have been void. As
a result, the wife’s re-filing of the com-
plaint within the applicable statute of
limitation was proper and the trial court
did not err in denying the manufacturer’s
motion to dismiss. Union Carbide Corp. v.
Brannan, 360 Ga. App. 109, 860 S.E.2d
881, 2021 Ga. App. LEXIS 321 (2021).

Limitation period does not run un-
til suggestion of death personally
served.

Because the record did not reflect ser-
vice of the suggestion of death upon a
nonparty representative of defendant’s es-
tate, the 180-day period to substitute a
proper party for defendant had not yet
begun to run and the trial court erred in
dismissing the action on that ground.
Woodruff v. Jones, 366 Ga. App. 393, 883
S.E.2d 70, 2023 Ga. App. LEXIS 12 (2023).

Trial court erred dismissing the action
because, following the death of defendant,
defendant’s counsel filed the suggestion of
death with the trial court, but never
served it upon the nonparty representa-
tive of defendant’s estate; therefore, the
180-day period set forth in O.C.G.A. §
9-11-25(a)(1) for dismissal had not yet
begun to run. Temples v. Hitson, 369 Ga.
App. 767, 894 S.E.2d 510, 2023 Ga. App.
LEXIS 524 (2023).

Determination of whether estate
was real party in interest. — In litiga-
tion involving alleged violations of a di-
vorce decree, since the trial court made no
fact findings regarding either the remedy
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or exception and gave no reasoning for its
actions in the orders denying the estate
defendant’s motions to dismiss, the case
was remanded to the trial court for the
court to fully address the issue regarding
the real party in interest raised by the
estate defendant in order to first deter-
mine whether the matter could proceed.
Estate of Suddeth v. Williams, 361 Ga.
App. 433, 864 S.E.2d 630, 2021 Ga. App.
LEXIS 496 (2021).

Transfer of Interest

Continuance of original action not
automatically authorized. — In a suit
by an assignee of a judgment seeking to
set aside a fraudulent transfer by the
judgment debtor to a corporation, the as-
signee’s fraudulent transfer claim did not
survive the assignment of the California
judgment based on Georgia’s assignment
statute, O.C.G.A. § 44-12-24, and was not
revived by O.C.G.A. § 9-11-25(c). EMM
Credit, LLC v. Remington, 343 Ga. App.
710, 808 S.E.2d 96, 2017 Ga. App. LEXIS
557 (2017).

When transfer of interest, such as
assignment, takes place prior to com-
mencement of action, ete. Trial court
erred in substituting a new plaintiff pur-
suant to O.C.G.A. § 9-11-25 because the
alleged transfer of the mortgage
company’s interest in the security deed to
the bank did not occur during the course
of the instant litigation as the alleged
transfer of the interest in the security
deed occurred some two years earlier in
2009; and, thus, O.C.G.A. § 9-11-25 did
not apply to the case, and O.C.G.A.
§ 9-11-17(a) should have been applied as
the transfer of an interest took place prior
to the commencement of the action;
accordingly, the trial court’s denial of the
motion to vacate the order substituting
the bank as the plaintiff had to be
reversed. Rogers v. Deutsche Bank Nat’l
Trust Co., 343 Ga. App. 655, 808 S.E.2d
233, 2017 Ga. App. LEXIS 548 (2017).

Public Officers

Suits for violation of Open Meet-
ings Act. — City councilmembers’ claims
against a mayor under the Open Meetings
Act for a civil penalty under O.C.G.A.
§ 50-14-6 were subject to dismissal
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because the complaint only named the
mayor in the mayor’s official capacity;
§ 50-14-6 recognized that decisions to
comply with the Act were made by
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individuals, or “persons.” The claim for
attorney’s fees, O.C.G.A. § 15-14-5(b),
was in essence against the city and was
not subject to dismissal. Lue v. Eady, 297
Ga. 321, 773 S.E.2d 679, 2015 Ga. LEXIS
441 (2015).

ARTICLE 5
DEPOSITIONS AND DISCOVERY

Law reviews.
For annual survey on electronic discov-
ery, see 68 Mercer L. Rev. 971 (2017).

RESEARCH REFERENCES

ALR. rules and international privacy laws, 1
Effect of intersection between discovery A.L.R.7th 1.

9-11-26. General provisions governing discovery.

(a) Discovery methods. Parties may obtain discovery by one or
more of the following methods: depositions upon oral examination or
written questions; written interrogatories; production of documents or
things or permission to enter upon land or other property for inspection
and other purposes; physical and mental examinations; and requests
for admission. Unless the court orders otherwise under subsection (c¢) of
this Code section, the frequency of use of these methods is not limited.

(b) Scope of discovery. Unless otherwise limited by order of the
court in accordance with this chapter, the scope of discovery is as
follows:

(1) In general. Parties may obtain discovery regarding any
matter, not privileged, which is relevant to the subject matter
involved in the pending action, whether it relates to the claim or
defense of the party seeking discovery or to the claim or defense of
any other party, including the existence, description, nature, custody,
condition, and location of any books, documents, or other tangible
things and the identity and location of persons having knowledge of
any discoverable matter. It is not ground for objection that the
information sought will be inadmissible at the trial if the information
sought appears reasonably calculated to lead to the discovery of
admissible evidence;

(2) Insurance agreements. A party may obtain discovery of the
existence and contents of any insurance agreement under which any
person carrying on an insurance business may be liable to satisfy part
or all of a judgment which may be entered in the action or to
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indemnify or reimburse for payments made to satisfy the judgment.
Information concerning the insurance agreement is not by reason of
disclosure admissible in evidence at trial. For purposes of this
paragraph, an application for insurance shall not be treated as part
of an insurance agreement;

(2.1) Litigation financing agreement.

(A) A party may obtain discovery of the existence and terms and
conditions of any litigation financing agreement, as such term is
defined in Code Section 7-10-1, the subject of which is or includes
the pending action; provided, however, that this subparagraph
shall not apply to nonparties unless the litigation financing
agreement is for $25,000.00 or more in funding.

(B) Information concerning the litigation financing agreement is
not by reason of disclosure admissible in evidence at trial; provided,
however, that nothing in this subparagraph shall be construed to
limit the admissibility of such information as evidence of a party’s
claim or defense;

(3) Trial preparation; materials. Subject to paragraph (4) of
this subsection, a party may obtain discovery of documents and
tangible things otherwise discoverable under paragraph (1) of this
subsection and prepared in anticipation of litigation or for trial by or
for another party or by or for that other party’s representative
(including his attorney, consultant, surety, indemnitor, insurer, or
agent) only upon a showing that the party seeking discovery has
substantial need of the materials in the preparation of his case and
that he is unable without undue hardship to obtain the substantial
equivalent of the materials by other means. In ordering discovery of
such materials when the required showing has been made, the court
shall protect against disclosure of the mental impressions, conclu-
sions, opinions, or legal theories of an attorney or other representa-
tive of a party concerning the litigation. A party may obtain, without
the required showing, a statement concerning the action or its subject
matter previously made by that party. Upon request, a person not a
party may obtain, without the required showing, a statement con-
cerning the action or its subject matter previously made by that
person. If the request is refused, the person may move for a court
order. Paragraph (4) of subsection (a) of Code Section 9-11-37 applies
to the award of expenses incurred in relation to the motion. For
purposes of this paragraph, a “statement previously made” is (A) a
written statement signed or otherwise adopted or approved by the
person making it, or (B) a stenographic, mechanical, electrical, or
other recording, or a transcription thereof, which is a substantially
verbatim recital of an oral statement by the person making it and
contemporaneously recorded; and
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(4) Trial preparation; experts. Discovery of facts known and
opinions held by experts, otherwise discoverable under paragraph (1)
of this subsection and acquired or developed in anticipation of
litigation or for trial, may be obtained only as follows:

(A)d) A party may, through interrogatories, require any other
party to identify each person whom the other party expects to
call as an expert witness at trial, to state the subject matter on
which the expert is expected to testify, and to state the
substance of the facts and opinions to which the expert is
expected to testify and a summary of the grounds for each
opinion.

(i1) A party may obtain discovery under Code Section 9-11-30,
9-11-31, or 9-11-34 from any expert described in this paragraph,
the same as any other witness, but the party obtaining discovery
of an expert hereunder must pay a reasonable fee for the time
spent in responding to discovery by that expert, subject to the
right of the expert or any party to obtain a determination by the
court as to the reasonableness of the fee so incurred;

(B) A party may discover facts known or opinions held by an
expert who has been retained or specially employed by another
party in anticipation of litigation or preparation for trial and who
is not expected to be called as a witness at trial, only as provided in
subsection (b) of Code Section 9-11-35 or upon a showing of
exceptional circumstances under which it is impracticable for the
party seeking discovery to obtain facts or opinions on the same
subject by other means; and

(C) Unless manifest injustice would result:

(1) The court shall require the party seeking discovery to pay
the expert a reasonable fee for time spent in responding to
discovery under subparagraph (B) of this paragraph; and

(i1) With respect to discovery obtained under division (ii) of
subparagraph (A) of this paragraph, the court may require, and
with respect to discovery obtained under subparagraph (B) of
this paragraph the court shall require, the party seeking discov-
ery to pay the other party a fair portion of the fees and expenses
reasonably incurred by the latter party in obtaining facts and
opinions from the expert.

(c) Protective orders. Upon motion by a party or by the person
from whom discovery is sought and for good cause shown, including, but
not limited to, the factors provided in Code Section 9-11-26.1 for the
deposition of a high-ranking officer, the court in which the action is
pending or, alternatively, on matters relating to a deposition, the court
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in the county where the deposition is to be taken may make any order
which justice requires to protect a party or person from annoyance,
embarrassment, oppression, or undue burden or expense, including one
or more of the following:

(1) That the discovery not be had;

(2) That the discovery may be had only on specified terms and
conditions, including a designation of the time or place;

(8) That the discovery may be had only by a method of discovery
other than that selected by the party seeking discovery;

(4) That certain matters not be inquired into or that the scope of
the discovery be limited to certain matters;

(5) That discovery be conducted with no one present except per-
sons designated by the court;

(6) That a deposition, after being sealed, be opened only by order of
the court;

(7) That a trade secret or other confidential research, develop-
ment, or commercial information not be disclosed or be disclosed only
in a designated way; or

(8) That the parties simultaneously file specified documents or
information enclosed in sealed envelopes to be opened as directed by
the court.

If the motion for a protective order is denied in whole or in part, the
court may, on such terms and conditions as are just, order that any
party or person provide or permit discovery. Paragraph (4) of subsection
(a) of Code Section 9-11-37 applies to the award of expenses incurred in
relation to the motion.

(d) Sequence and timing of discovery. Unless the court, upon
motion, for the convenience of parties and witnesses and in the
interests of justice, orders otherwise, methods of discovery may be used
in any sequence; and the fact that a party is conducting discovery,
whether by deposition or otherwise, shall not operate to delay any other
party’s discovery.

(e) Supplementation of responses. A party who has responded to
a request for discovery with a response that was complete when made
is under no duty to supplement his response to include information
thereafter acquired, except as follows:

(1) A party is under a duty seasonably to supplement his response
with respect to any question directly addressed to:

(A) The identity and location of persons having knowledge of
discoverable matters; and
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(B) The identity of each person expected to be called as an expert

witness at trial, the subject m
testify, and the substance of his

atter on which he is expected to
testimony.

(2) A party is under a duty seasonably to amend a prior response
if he obtains information upon the basis of which:

(A) He knows that the response was incorrect when made; or

(B) He knows that the response, though correct when made, is
no longer true and the circumstances are such that a failure to
amend the response is, in substance, a knowing concealment.

(3) Aduty to supplement responses may be imposed by order of the
court, agreement of the parties, or at any time prior to trial through

new requests for supplementation

History.

Ga. L. 1966, p. 609, § 26; Ga. L. 1967, p.
226, § 13; Ga. L. 1972, p. 510, § 1; Ga. L.
1984, p. 22,§ 9; Ga. L. 1987, p.3,§ 9; Ga.
L. 1993, p. 91, § 9; Ga. L. 2023, p. 248, §
1-1/SB 74, effective May 1, 2023; Ga. L.
2025, p. 31, § 3/SB 69, effective April 21,
2025.

Amendments.

The 2023 amendment, effective May
1, 2023, inserted “, including, but not
limited to, the factors provided in Code
Section 9-11-26.1 for the deposition of a
high-ranking officer” in subsection (c).

The 2025 amendment, effective April
21, 2025, added paragraph (b)(2.1). See
Editor’s notes for applicability.

Editor’s notes.

Ga. L. 2025, p. SB 69, § 1/SB 69, not
codified by the General Assembly, pro-
vides: “This Act shall be known and may
be cited as the ‘Georgia Courts Access and
Consumer Protection Act.”

Ga. L. 2025, p. SB 69, § 5/SB 69, not
codified by the General Assembly, pro-

of prior responses.

vides, in part, that paragraph (b)(2.1)
“shall apply to:

“(1) Any civil action, administrative pro-
ceedings, legal claims, or other legal pro-
ceedings commenced on or after the effec-
tive date of this Act; and

“(2) Any contracts entered into on or
after the effective date of this Act.”

Law reviews.

For annual survey on electronic discov-
ery, see 69 Mercer L. Rev. 1109 (2018).

For note, “Georgia’s Approach to Pro-
portionality and Sanctions for the Spolia-
tion of Electronically Stored Information,”
see 37 Ga. St. U.L. Rev. 603 (2021).

For article with annual survey on trial
practice and procedure, see 73 Mercer L.
Rev. 265 (2021).

For annual survey on labor and employ-
ment law, see 74 Mercer L. Rev. 153
(2022).

For article, “Privacy for Student-Pa-
tients: A Call to Action,” see 73 Emory L.J.
83 (2023).

JUDICIAL DECISIONS

ANALYSIS

GENERAL CONSIDERATION

ScopE oF DISCOVERY

TriAL PREPARATION MATERIALS
ProtecTIVE ORDERS
SUPPLEMENTATION OF RESPONSES
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General Consideration

Findings of fact required in pro-
duction of attorney-work product.
—Remand of a legal malpractice action to
the trial court was necessary for the court
to make findings of fact concerning the
appellees’ need or hardship as to produc-
tion of attorney-work product sought as
the trial court made no inquiry into the
substance of the documents at issue.
Moody v. Hill, Kertscher & Wharton, 358
Ga. App. 771, 856 S.E.2d 389, 2021 Ga.
App. LEXIS 133 (2021).

Scope of Discovery

Store binder of all incidents. — Trial
court did not abuse the court’s discretion
in denying the shopper’s motion to compel
discovery of an incident book that the
store maintained because the store testi-
fied that the store did not create entries
for incidents in the parking lot and coun-
sel for the store confirmed in a sworn
affidavit that the binder did not contain a
reference to the shopper’s fall or any other
outdoor incidents. Simon v. Murphy, 350
Ga. App. 291, 829 S.E.2d 380, 2019 Ga.
App. LEXIS 289 (2019), cert. denied, No.
S19C1365, 2020 Ga. LEXIS 31 (Ga. Jan.
13, 2020).

Discovery should not have been
compelled when not relevant. — Trial
court erred in granting the motion to
compel and in denying the motions for a
protective order and for reconsideration
because the information requested by the
appellee was not relevant to the underly-
ing dispute, nor did it appear reasonably
calculated to lead to the discovery of ad-
missible evidence, as the identity of the
members and contributors of the social
welfare organization was not relevant to
whether the appellee breached the appel-
lee’s contract with the county when the
appellee failed to make bond payments.
RTA Strategy, LLC v. Silver Comet
Terminal Partners, LLC, 347 Ga. App.
266, 817 S.E.2d 720, 2018 Ga. App. LEXIS
476 (2018), cert. denied, No. S19C0203,
2019 Ga. LEXIS 296 (Ga. Apr. 29, 2019),
cert. denied, No. S19C0202, 2019 Ga.
LEXIS 309 (Ga. Apr. 29, 2019).

In companion appeals arising out of a
discovery dispute in a personal injury

2025 Supp.
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case, the trial court abused the court’s
discretion in requiring two non-parties to
produce a database report because the
report was overly broad and not reason-
ably calculated to lead to admissible evi-
dence as the report contained extensive
financial details about all patients, re-
gardless of relevance, and the trial court
erred by failing to restrict dissemination
of the sensitive data in the report.
Medernix, LLC v. Snowden, 372 Ga. App.
48, 903 S.E.2d 728, 2024 Ga. App. LEXIS
243 (2024).

Curtailment of discovery by grant-
ing premature permanent relief not
permissible. — In a feud between sib-
lings over their aunt’s estate, the parts of
the trial court’s order that granted perma-
nent relief were vacated because the ap-
pellants objected that discovery was not
complete; the court did not announce that
it was shortening the ordinary six-month
discovery period; before the hearing, the
appellants had filed a motion seeking to
withhold ruling on the disposition of the
real property until discovery was com-
plete; and, at the hearing, both sides indi-
cated that they were still gathering evi-
dence which they wanted to present to the
court; accordingly, the trial court’s curtail-
ment of discovery by granting premature
permanent relief was not permissible.
Barnes v. Channel, 303 Ga. 88, 810 S.E.2d
549, 2018 Ga. LEXIS 111 (2018).

Attorney client privilege extended
to wills not probated. — Trial court did
not clearly abuse the court’s discretion in
concluding that the principal’s will was
privileged and, therefore, granting the
agent’s motion for an order protecting it
from production because the privilege af-
forded to communications between an at-
torney and a client extended to wills that
have not been submitted to probate.
Bethune v. Bethune, 363 Ga. App. 273,
870 S.E.2d 827, 2022 Ga. App. LEXIS 145
(2022).

Trial Preparation Materials

Privilege obtaining with respect to
discovery requests. — Trial court’s pro-
tective order was vacated and case re-
manded with instructions for the trial
court to reconsider the renter’s invocation
of a Fifth Amendment privilege as the
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Trial Preparation Materials (Cont’d)

privilege pertained to each individual dis-
covery request because the trial court did
not evaluate the privilege with respect to
requests to produce and such was neces-
sary since the privilege can, but did not
automatically apply to the act of produc-
ing documents. U-Haul Co. v. Rutland,
348 Ga. App. 738, 824 S.E.2d 644 (2019).

Protective Orders

Expenses of bringing separate mo-
tion for sanctions not allowed. — Lan-
guage of O.C.G.A. § 9-11-37(a)(4)(A)
clearly contemplated that any award of
expenses would be considered and decided
at the time the trial court heard and
decided the motion for a protective order;
therefore, a party who brought a separate
sanctions motion to recover its costs and
fees later could not recover for the cost of
filing the separate motion. RL BB ACQ
I-GA CVL, LLC v. Workman, 341 Ga. App.
127,798 S.E.2d 677, 2017 Ga. App. LEXIS
132 (2017), aff'd in part and rev’d in part,
303 Ga. 693, 814 S.E.2d 696, 2018 Ga.
LEXIS 358 (2018), vacated in part, 348
Ga. App. 281, 821 S.E.2d 573, 2018 Ga.
App. LEXIS 642 (2018).

Good cause prerequisite to protec-
tive order. In a wrongful death action
seeking to depose an executive, the Geor-
gia Supreme Court held that to the extent
that factors are asserted by party seeking
protective order, the trial court should
consider whether executive’s high rank,
executive’s lack of unique personal knowl-
edge of relevant facts, and availability of
information from other sources demon-
strate good cause for a protective order
under O.C.G.A. § 9-11-26(c). General
Motors, LLC v. Buchanan, 313 Ga. 811,
874 S.E.2d 52, 2022 Ga. LEXIS 163
(2022).

Relevant records not subject to pro-
tection. — In the plaintiff’s suit against
various medical providers for their alleged
negligence during the delivery of the
plaintiff’s daughter, because some of the
documents requested by the medical pro-
viders could be both relevant and non-
privileged, the trial court erred by con-
cluding that all of the mental health
documents other than the produced bill-
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ing documents were privileged, and any
relevant and non-privileged documents
should be produced even if redactions
were necessary; however, because the ap-
pellate court was unable to complete the
review of the documents, the case was
remanded to the trial court for an in
camera review to separate privileged ver-
sus non-privileged information and pro-
vide a redacted copy. Brown v. Howard,
334 Ga. App. 182, 778 S.E.2d 810, 2015
Ga. App. LEXIS 595 (2015).

In a divorce action, the trial court did
not abuse the court’s discretion in denying
the husband’s motion for a protective or-
der because regardless of the admissibil-
ity or inadmissibility of the content of the
husband’s emails, including the photos
and videos of a mistress, the wife was
entitled to engage in discovery which
might lead to admissible evidence of the
husband’s alleged adultery. Ewing w.
Ewing, 333 Ga. App. 766, 777 S.E.2d 56,
2015 Ga. App. LEXIS 526 (2015),
overruled in part, General Motors, LLC v.
Buchanan, 313 Ga. 811, 874 S.E.2d 52,
2022 Ga. LEXIS 163 (2022).

Absent showing of need to protect
witness, etc. In a case in which summary
judgment and judgment on the pleadings
was properly granted in favor of the buyer
on the buyer’s breach of contract, trespass
to personal property, and conversion
claims, the trial court did not err in deny-
ing the sellers’ motion for a protective
order prohibiting any further deposition of
one of the sellers regarding that seller’s
net worth because the sellers had not
shown that bad faith or harassment moti-
vated the buyer in seeking such discovery
or what specific prejudice might result
from the deposition; and the sellers’ mere
conclusion that the scope of discovery had
to be restricted to prevent an unreason-
able intrusion into their privacy did not
support the imposition of limitations on
civil discovery. Caldwell v. Church, 341
Ga. App. 852, 802 S.E.2d 835, 2017 Ga.
App. LEXIS 293 (2017).

Protection of computer source code
and sensitive information in voting
machines. — In an election contest under
0.C.G.A. § 21-2-522 regarding a race for
lieutenant governor, the small number of
irregularities involved  with  the

2025 Supp.
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direct-recording electronic (DRE) voting
system and the lack of evidence of
misconduct by any election official was
insufficient to overcome the winner’s
margin of victory of 123,172 votes.
Further, the trial court did not err in
limiting discovery of the DRE machines or
in denying the challengers’ motion for a
continuance and jury trial demand.
Martin v. Fulton County Bd. of
Registration & Elections, 307 Ga. 193, 835
S.E.2d 245, 2019 Ga. LEXIS 724 (2019).

Supplementation of Responses

Failure to supplement resulted in
exclusion of evidence not disclosed.

CIVIL PRACTICE ACT
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— In a medical malpractice case in which
the patient’s counsel did not disclose the
existence of an affidavit from a doctor who
had spoken to the defendant doctor about
the patient’s treatment, the existence of
the affidavit should have been disclosed
pursuant to O.C.G.A. § 9-11-26(e)(2)(B)
although the affidavit was created after
the patient provided interrogatory
answers; the affidavit was properly
excluded under O.C.G.A. § 9-11-37(d).
Anglin v. Smith, 346 Ga. App. 456, 816
S.E.2d 426, 2018 Ga. App. LEXIS 405
(2018), cert. denied, No. S18C1502, 2019
Ga. LEXIS 114 (Ga. Feb. 18, 2019).

RESEARCH REFERENCES

ALR.

Expectation of privacy in and discovery
of social networking web site postings and
communications, 88 A.L.R.6th 319.

Discoverability of communications be-
tween insurer and reinsurer, 104
A.L.R.6th 207.

Effect of intersection between discovery
rules and international privacy laws, 1
A.L.R.7th 1.

Dismissal of case against defendants
with prejudice as discovery sanction
against state, 10 A.L.R.7th 6.

Deposition of high-ranking government
officials, 15 A.L.R. Fed. 3d 5.

Litigation of a “proportionality” rule in
scope of federal discovery (Fed. R. Civ. P.
26(b)(1), as amended December 1, 2015),
26 A.L.R. Fed. 3d 2.

What constitutes an “adequate privilege
log” under Rule 26(b)(5) of the Federal
Rules of Civil Procedure, 51 A.L.R. Fed. 3d
2.

9-11-26.1. Deposition from officers; protective orders.

(a) As used in this Code section, the term:

(1) “Officer” means a current or former high-ranking officer of an
organization with unique and extensive scheduling demands or

responsibilities.

(2) “Organization” includes any governmental entity and any
other organization, public or private, that is large and complex.

(b) Good cause for a protective order to prohibit the deposition of an
officer may be shown by proof that such person is an officer and lacks
unique personal knowledge of any matter that is relevant to the subject
matter involved in the pending action.

(¢) The party or person seeking a protective order has the burden of
establishing the factors provided under subsection (b) of this Code

section.

(d) Good cause for a protective order shall not be deemed shown
where the party seeking discovery demonstrates that:

2025 Supp.

77



9-11-26.1 CIVIL PRACTICE 9-11-30
(1) Such party has exhausted other reasonable means of discovery

and such discovery is inadequate; and

(2) The person seeking the protective order has unique personal
knowledge of one or more matters relevant to the subject matter
involved in the pending action.

(e) To the extent that the party or person seeking a protective order
shows that an officer lacks unique personal knowledge of some, but
fewer than all, matters relevant to the subject matter involved in the
pending action, the court may limit the scope of the deposition accord-
ingly, rather than prohibiting altogether the deposition of the officer.

History.

Code 1981, § 9-11-26.1, enacted by Ga.
L. 2023, p. 248, § 1-2/SB 74, effective May
1, 2023.

Effective date.
This Code section became effective May
1, 2023.

9-11-30. Depositions upon oral examination.

JUDICIAL DECISIONS

Plaintiff had notice of use of depo-
sition testimony. — In a personal injury
action, the trial court did not err in con-
sidering the registered agent’s untimely
deposition testimony regarding the lack of
authority to accept service on behalf of
defendant because plaintiff had notice
that defendant intended to rely on that
deposition approximately four months
prior to the hearing on the motion to
reconsider the motion to dismiss. Rafac v.
Jiangsu Linhai Power Mach. Group Corp.,
371 Ga. App. 885, 903 S.E.2d 688, 2024
Ga. App. LEXIS 240 (2024).

Notice of deposition not effective.
— In postjudgment discovery proceed-
ings, an email agreement between counsel
on a date for the judgment debtor’s wife’s
deposition did not constitute a notice of
deposition under O.C.G.A. § 9-11-30(b),
because the notice was not served on the
judgment debtor; because the notice of
deposition was not effective, the creditor
could not be sanctioned for failing to show
up on the agreed date. RL BB ACQ I-GA
CVL, LLC v. Workman, 341 Ga. App. 127,
798 S.E.2d 677, 2017 Ga. App. LEXIS 132
(2017), aff'd in part and rev’d in part, 303
Ga. 693, 814 S.E.2d 696, 2018 Ga. LEXIS
358 (2018), vacated in part, 348 Ga. App.
281, 821 S.E.2d 573, 2018 Ga. App. LEXIS
642 (2018).
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Non-resident judgment debtor. —
Trial court had jurisdiction to compel a
non-resident judgment debtor to attend a
postjudgment deposition in Georgia; un-
der O.C.G.A. § 9-11-69, the judgment
creditor was entitled to notice the
deposition under O.C.G.A. § 9-11-30, and
the geographical limitations of O.C.G.A.
§ 9-11-45 did not apply. Heard v. Ruef,
347 Ga. App. 1, 815 S.E.2d 607, 2018 Ga.
App. LEXIS 457 (2018).

Suit properly dismissed due to par-
ty’s failure to attend scheduled depo-
sitions that were properly noticed. —

Insurer was not entitled to attorney fees
for preparing the motion for attorney fees
because it presented no authority to sup-
port its position that the time preparing
the motion for attorney fees constituted
reasonable expenses incurred by the in-
surer and its attorney in attending the
scheduled deposition; thus, even if the
court decided to award the insurer attor-
ney fees, the insurer would not be entitled
to an award for those hours. Auto-Owners
Ins. Co. v. Tracy, 344 Ga. App. 53, 806
S.E.2d 653, 2017 Ga. App. LEXIS 534
(2017).

Subcontractor’s attorney presented evi-
dence that the attorney and the attorney’s
young son were ill on the date of the

2025 Supp.
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scheduled deposition and that the attor-
ney inadvertently failed to timely notify
counsel for the insurance company in ad-
vance; thus, in light of the use of the word
“‘may” in O.C.G.A. § 9-11-30, and the
explanation provided by the attorney, the
trial court did not abuse the court’s
discretion in denying the insurer’s motion
for attorney fees. Auto-Owners Ins. Co. v.
Tracy, 344 Ga. App. 53, 806 S.E.2d 653,
2017 Ga. App. LEXIS 534 (2017).

Use of representative’s deposition
subject to the rules of evidence. —In a
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medical malpractice case, the patient’s
survivor could not use the deposition of a
surgery center’s representative taken un-
der O.C.G.A. § 9-11-30(b)(6) to establish
the doctor’s standard of care without
regard to O.C.G.A. § 24-7-702, governing
the admissibility of expert testimony;
0.C.G.A. § 9-11-32(a) allowed the use of
such depositions for any purpose but
required application of the rules of
evidence. Yugueros v. Robles, 300 Ga. 58,
793 S.E.2d 42, 2016 Ga. LEXIS 709
(2016).

RESEARCH REFERENCES

ALR.

Construction and application of Fed. R.
Civ. P. 30(d)(3) authorizing motion to
terminate or limit deposition conducted in

bad faith or that unreasonably annoys,
embarrasses, or oppresses deponent or
party, 91 A.L.R. Fed. 2d 381.

9-11-32. Use of depositions in court proceedings; effect of errors
and irregularities in depositions.

Law reviews.
For article, “2016 Georgia Corporation
and Business Organization Case Law De-

velopments,” see 22 Ga. St. Bar J. 58
(April 2017).

JUDICIAL DECISIONS

ANALYSIS

UsEt oF DEPOSITIONS

Use of Depositions

Use of representative’s deposition
subject to the rules of evidence. —In a
medical malpractice case, the patient’s
survivor could not use the deposition of a
surgery center’s representative taken un-
der O.C.G.A. § 9-11-30(b)(6) to establish
the doctor’s standard of care without

regard to O.C.G.A. § 24-7-702, governing
the admissibility of expert testimony;
O.C.G.A. § 9-11-32(a) allowed the use of
such depositions for any purpose but
required application of the rules of
evidence. Yugueros v. Robles, 300 Ga. 58,
793 S.E.2d 42, 2016 Ga. LEXIS 709
(2016).

9-11-34. Production of documents and things and entry upon
land for inspection and other purposes; applicability to
nonparties; confidentiality.

Law reviews.
For note, “Georgia’s Approach to Pro-
portionality and Sanctions for the Spolia-

2025 Supp.

tion of Electronically Stored Information,”
see 37 Ga. St. U.L. Rev. 603 (2021).
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JUDICIAL DECISIONS

Discovery should not have been
compelled without restrictions. — In
companion appeals arising out of a discov-
ery dispute in a personal injury case, the
trial court abused the court’s discretion in
requiring two non-parties to produce a
database report because the report was
overly broad and not reasonably calcu-
lated to lead to admissible evidence as the
report contained extensive financial de-
tails about all patients, regardless of rel-
evance, and the trial court erred by failing
to restrict dissemination of the sensitive
data in the report. Medernix, LLC wv.
Snowden, 372 Ga. App. 48, 903 S.E.2d
728, 2024 Ga. App. LEXIS 243 (2024).

Contempt for failure to produce
documents in possession of third
party. — When a judgment debtor sought
discovery of documents that would show
the creditor’s use of the collateral (a Fer-
rari race car) that might offset the debt
owed, and the creditor claimed the docu-
ments were in the control of a third party,
the trial court did not err in holding the
creditor in contempt given the creditor’s
control of the car and its relationship with
the third party. Lion Antique Cars &
Invs., Inc. v. Tafel, 332 Ga. App. 824, 775
S.E.2d 191, 2015 Ga. App. LEXIS 411
(2015), cert. denied, No. S15C1744, 2015
Ga. LEXIS 712 (Ga. Oct. 5, 2015).

Extraction of data not regularly
created as part of business could be
compelled. — In companion appeals
arising out of a discovery dispute in a
personal injury case, a non-party could be
compelled to extract data from its medical
billing and records software program and
translate that data into a report, even if it
did not regularly create such a report as

part of its business. Medernix, LLC v.
Snowden, 372 Ga. App. 48, 903 S.E.2d
728, 2024 Ga. App. LEXIS 243 (2024).

Financial records of bank. — Trial
court did not err in finding that the infor-
mation the ex-wife sought from the bank
was relevant and discoverable as the or-
der was consistent with a conclusion that
the requested financial information relat-
ing to the ex-husband’s new wife and her
business was calculated to lead to evi-
dence of the ex-husband’s income or earn-
ing capacity. Speedy Care Transport, Inc.
v. George, 348 Ga. App. 325, 822 S.E.2d
687, 2018 Ga. App. LEXIS 651 (2018).

Although the trial court granted the
appellants’ motion to quash the landlords’
subpoenas requiring several third-party
financial institutions to produce evidence
for failing to comply with the require-
ments of O.C.G.A. § 24-13-21, the trial
court did not err in compelling the
appellants, not the nonparty financial
institutions, to produce the financial
records under O.C.G.A. § 9-11-34. Global
Education-SAT Acad. v. DF Duluth, 366
Ga. App. 775, 884 S.E.2d 37, 2023 Ga.
App. LEXIS 49 (2023).

Scope includes spouse of debtor. —
Judgment creditor was authorized to seek
bank records of the debtor’s wife in post-
judgment discovery because the creditor
was entitled to seek information that
would lead to any property or other
sources of income of the debtor; further,
the wife had begun paying the husband’s
country club dues from her bank accounts
after the judgment was entered. Hickey v.
RREF BB SBL Acquisitions, LLC, 336 Ga.
App. 411, 785 S.E.2d 72, 2016 Ga. App.
LEXIS 193 (2016).

RESEARCH REFERENCES

ALR.
Construction and application of Fed. R.

Civ. P. 34(b)(2)(E), governing production of
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electronically stored information (ESI), 14
ALR. Fed. 3d 1.

2025 Supp.
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9-11-35. Physical and mental examination of persons.

JUDICIAL DECISIONS

ANALysIs

Goop CAUSE

Good Cause

Discretion of court to not require
independent additional medical ex-
aminations. — Trial court did not abuse
the court’s discretion in finding that good
cause did not exist to require appellee to
undergo the independent medical exami-
nations because appellee had undergone

9-11-36. Requests for admission.

treatment for over two years and accumu-
lated multiple medical records from the
appellee’s doctors, which were available to
the appellants and the trial court had the
discretion to deny the motion. Courtesy
Ford v. Campbell, 359 Ga. App. 472, 858
S.E.2d 760, 2021 Ga. App. LEXIS 221
(2021).

JUDICIAL DECISIONS

ANALYSIS

GENERAL CONSIDERATION
ANSWERS AND OBJECTIONS

1. In GENERAL

3. FAILURE To ANSWER OR OBJECT
WITHDRAWAL OR AMENDMENT OF ADMISSION
USE oF ADMISSIONS
SUMMARY JUDGMENT

General Consideration

Burden to show lack of prejudice.
— Trial court erred in denying the admin-
istrator’s motion to withdraw the admis-
sions after erroneously placing the burden
to show a lack of prejudice on the admin-
istrator rather than the provider. Carter v.
VistaCare, LLC, 335 Ga. App. 616, 782
S.E.2d 678, 2016 Ga. App. LEXIS 46
(2016), cert. denied, No. S16C0933, 2016
Ga. LEXIS 626 (Ga. Oct. 3, 2016).

Requests did not relate to issue in
case. — Although the decedent’s sister
argued that the executor of the estate
failed to respond sufficiently to two of the
requests for admission, to which the ex-
ecutor stated that the executor lacked
sufficient knowledge to admit or deny the
requests, the requests did not undermine
the probate court’s determination that the
decedent possessed the necessary testa-
mentary capacity because the two re-
quests for admission involved union ben-

2025 Supp.

efits and life insurance proceeds to be paid
to the decedent’s heirs, and the admis-
sions did not relate to the decedent’s men-
tal capacity to execute a will. O’Callaghan
v. Samples, 354 Ga. App. 42, 840 S.E.2d
139, 2020 Ga. App. LEXIS 113 (2020).

County did not refute admissions.
— Trial court did not abuse the court’s
discretion in concluding that the county
did not present credible evidence to refute
the admissions as the construction man-
ager’s affidavit conflicted with the coun-
ty’s responses regarding the change or-
ders. Fulton County v. SOCO Contr. Co.,
Inc., 343 Ga. App. 889, 808 S.E.2d 891,
2017 Ga. App. LEXIS 568 (2017).

Answers and Objections
1. In General

Failure to make proper findings re-
garding responses. — Trial court, in
adopting the legal owners’ reasoning in
the court’s order, either improperly found
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Answers and Objections (Cont’d)
1. In General (Cont’d)

that equitable owner failed to timely re-
spond at all or, without a hearing, improp-
erly found that the supplemental re-
sponses were insufficient. Badichi .
Albion Trading, Inc., 341 Ga. App. 375,
801 S.E.2d 75, 2017 Ga. App. LEXIS 204
(2017).

Service of responses. — Regardless of
when the executor of the estate filed the
responses to the requests for admission
with the probate court, the responses were
timely served within the required 30-day
period because the executor was required
to respond by Monday, August 13, 2018, as
the 30th day after service fell on a Satur-
day and the record showed that the execu-
tor timely served the responses by placing
the responses in the mail on August 13,
2018. O’Callaghan v. Samples, 354 Ga.
App. 42, 840 S.E.2d 139, 2020 Ga. App.
LEXIS 113 (2020).

3. Failure to Answer or Object

Effect of failure to answer or object.
— In an action concerning unpaid condo-
minium assessments, the subject matter
of the condominium association’s requests
for admission stood admitted because the
appellants did not avail themselves of any
of the variety of responses available and
chose not to seek the liberal remedies
afforded to parties to avoid the conse-
quences of failure to respond. Blount v.
College Glen Condo. Ass’n, 362 Ga. App.
133, 866 S.E.2d 843, 2021 Ga. App. LEXIS
571 (2021).

In an action related to the sale and
financing of a home, the trial court did not
err when it ruled that the plaintiff was
required to respond to the defendants’
requests for admissions as the request
was timely; the plaintiff did not move for a
protective order or for an extension of time
to respond to the discovery requests; and
the plaintiff did not take advantage of the
variety of responses available under
0.C.G.A. § 9-11-36. Williams v. Jamont,
363 Ga. App. 367, 871 S.E.2d 328, 2022
Ga. App. LEXIS 169 (2022).

There was no factual basis to support
the trial court’s findings that the insured
was not obligated to pay the increased
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premiums as the insured did not seek to
withdraw or amend insured’s admissions,
nor did insured offer any explanation for
insured’s failure to respond such that the
trial court could have exercised its discre-
tion under O.C.G.A. § 9-11-36. Thus, the
insured’s failure to respond conclusively
established that insured applied for and
obtained coverage, and that insured owed
the outstanding balance. LM Ins. Corp. v.
London, 367 Ga. App. 783, 888 S.E.2d 580,
2023 Ga. App. LEXIS 232 (2023).

Withdrawal or Amendment of
Admission

Order denying motion to withdraw
assumed correct when no evidence
presented. — In a suit involving the
defendant defaulting on loans secured by
property that was allegedly tortiously con-
verted by sale, the trial court’s denial of
the defendant’s motion to withdraw the
defendant’s admissions was upheld be-
cause the defendant only presented a self-
serving affidavit of its CEO and gave no
explanation for the direct contradictions
to support its new denials. Rebel Auction
Co. v. Citizens Bank, 343 Ga. App. 81, 805
S.E.2d 913, 2017 Ga. App. LEXIS 451
(2017).

Refusal to allow withdrawal of ad-
missions was not an abuse of discre-
tion. — In a dispute regarding a car
restorer’s failure to restore a car or return
the car, the trial court erred in denying
the restorer’s motion to withdraw admis-
sions under O.C.G.A. § 9-11-36(b) based
on the restorer’s failure to submit an
affidavit because the restorer’s motion to
withdraw was verified and therefore
constituted evidence that was the
functional equivalent of an affidavit.
Parham v. Weldon, 333 Ga. App. 744, 776
S.E.2d 826, 2015 Ga. App. LEXIS 515
(2015).

Trial court did not abuse the court’s
discretion in denying the motion to with-
draw admissions as the defendant satis-
fied the defendant’s burden of showing
that the defense would be prejudiced by
allowing withdrawal of the plaintiff’s ad-
missions because the defendant had
shown reliance on the plaintiff's admis-
sions as the defendant had not pursued
certain discovery procedures, such as tak-
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ing depositions, retaining experts, and
conducting an independent medical ex-
amination; and the defendant’s ability to
alter or amend the defense strategy
through employing additional discovery
techniques was foreclosed. Burton v. ECI
Mgmt. Corp., 346 Ga. App. 668, 816
S.E.2d 778, 2018 Ga. App. LEXIS 424
(2018).

Use of Admissions

Trial court erroneously withdrew
admission without motion. — In a
premises liability action, the trial court
erred by withdrawing the defendant’s ad-
mission as to the condition of the ceiling
that collapsed and fell on the plaintiff
which deprived the plaintiff of the oppor-
tunity to inform the jury that one of the
essential elements of the plaintiff’s action
had been proven as a matter of law, which
was not harmless. McClarty v. Trigild Inc.,
339 Ga. App. 691, 794 S.E.2d 408, 2016
Ga. App. LEXIS 555 (2016).

Request for admission not admis-
sion concerning motorist insurance.
— Trial court determination that a policy
provided the insured with the default
amount of uninsured/underinsured mo-
torist coverage as required by O.C.G.A.
§ 33-7-11(a)(1) was an amount equal to
their policy’s liability limit of $100,000 per
person was affirmed because there was no
evidence that they affirmatively chose a
lower amount of coverage and their
response to a request for admission did
not constitute an admission that their
policy provided the statutory minimum
amount of UM coverage. Gov’'t Emples.
Ins. Co. v. Morgan, 341 Ga. App. 396, 800
S.E.2d 612, 2017 Ga. App. LEXIS 209
(2017), cert. denied, No. S17C1721, 2017
Ga. LEXIS 832 (Ga. Oct. 2, 2017).
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Summary Judgment

When summary judgment proper.
— Trial court properly granted a home-
owners association summary judgment in
a foreclosure action for failure to pay prop-
erty assessments because the defendant
admitted that the assessments were owed
to the association and was indebted to the
association in the amount alleged in the
complaint, removing any genuine issue of
material fact from the case as to the
indebtedness. Adewumi v. Amelia
Grove/Ashland Park Homeowners Ass’n,
337 Ga. App. 275, 787 S.E.2d 761, 2016
Ga. App. LEXIS 311 (2016).

Trial court properly granted the plain-
tiff summary judgment because the defen-
dant did not avail itself of any of the
variety of responses available under
0O.C.G.A. § 9-11-36 and chose not to seek
the liberal remedies afforded to parties
under the statute to avoid the
consequences of a failure to respond; thus,
the defendant admitted that the
defendant was indebted to the plaintiff in
the amount alleged in the complaint,
removing any genuine issue of material
fact from the case. Monolith Cos., LLC v.
Hunter Douglas Hospitality, Inc., 333 Ga.
App. 898, 777 S.E.2d 726, 2015 Ga. App.
LEXIS 555 (2015).

When summary judgment im-
proper. — Trial court erred by granting
summary judgment based on appellant’s
purported admissions because appellant
was not properly served with appellee’s
request for admissions. The trial court
ruled that appellee’s attempted service in
October 2021 was defective, and the docu-
ments listed on the affidavit for the Au-
gust 2022 service did not include a request
for admissions. Bebe’s Cuisine, Inc. v.
Haghparast, 374 Ga. App. 519, 913 S.E.2d
409, 2025 Ga. App. LEXIS 85 (2025).

9-11-37. Failure to make discovery; motion to compel; sanctions;

expenses.

Law reviews.

For note, “Georgia’s Approach to Pro-
portionality and Sanctions for the Spolia-
tion of Electronically Stored Information,”
see 37 Ga. St. U.L. Rev. 603 (2021).

2025 Supp.
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For article, “A Guide to Winning Your
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JUDICIAL DECISIONS

ANALYSIS

GENERAL CONSIDERATION
Farwure To Compry witH ORDER
FaiLure To REsponD To DiscovEry REQUESTS

General Consideration

Expenses of bringing separate mo-
tion for sanctions not allowed. — Lan-
guage of O.C.G.A. § 9-11-37(a)(4)(A)
clearly contemplated that any award of
expenses would be considered and decided
at the time the trial court heard and
decided the motion for a protective order;
therefore, a party who brought a separate
sanctions motion to recover the party’s
costs and fees later could not recover for
the cost of filing the separate motion. RL
BB ACQ I-GA CVL, LLC v. Workman, 341
Ga. App. 127, 798 S.E.2d 677, 2017 Ga.
App. LEXIS 132 (2017), affd in part and
rev’d in part, 303 Ga. 693, 814 S.E.2d 696,
2018 Ga. LEXIS 358 (2018), vacated in
part, 348 Ga. App. 281, 821 S.E.2d 573,
2018 Ga. App. LEXIS 642 (2018).

Modifying investigative subpoena.
— Regardless of proper standard or defer-
ence that should be applied to administra-
tive agency’s investigation or its investi-
gative subpoenas, O.C.G.A. § 9-11-37 was
not proper mechanism to modify
investigative  subpoena. Ga. Gov’t
Transparency & Campaign Fin. Comm’n
v. New Ga. Project Action Fund, 366 Ga.
App. 198, 880 S.E.2d 635, 2022 Ga. App.
LEXIS 528 (2022).

Lack of jurisdiction to enforce
sanction award. — Trial court erred in
entering the order enforcing the court’s
award of sanctions under O.C.G.A.
§ 9-11-37 against the appellant because
the court’s jurisdiction had been
terminated by the prior voluntary
dismissal of the case under O.C.G.A.
§ 9-11-41. Accelerated Claims, Inc. w.
Howell & Johnson, LL.C, 358 Ga. App. 74,
853 S.E.2d 660, 2021 Ga. App. LEXIS 1
(2021), cert. denied, No. S21C0679, 2021
Ga. LEXIS 553 (Ga. July 7, 2021).

Failure to afford opportunity to be
heard on sanctions motion. In an at-
torney disciplinary case, the supreme
court found that the special master’s order
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striking the attorney’s pleadings without
a hearing was improper as courts gener-
ally have been reluctant to impose the
harshest sanction without first determin-
ing that a party’s failure to engage in
discovery was willful following notice and
an opportunity to be heard. In the Matter
of Farnham, 312 Ga. 65, 860 S.E.2d 547,
2021 Ga. LEXIS 466 (2021).

Exclusion of evidence proper sanc-
tion. — Excluding evidence of plaintiff’s
abortions as a discovery sanction in a
medical malpractice case was not an
abuse of the trial court’s broad discretion
to control discovery because defendants
did not disclose expert opinions relying on
that evidence until one business day be-
fore the start of a complex medical mal-
practice jury trial, even though they had
known about the factual predicate for
those opinions for several years.
Dunwoody Obstetrics and Gynecology, P.
C.v. Franklin, 363 Ga. App. 90, 870 S.E.2d
592, 2022 Ga. App. LEXIS 124 (2022).

Voluntary dismissal by plaintiff did
not prohibit sanctions. — In an auto-
mobile collision case in which the defen-
dant’s uninsured motorist carrier at-
tempted to schedule an independent
medical examination (IME) with the
plaintiff three times, and the carrier’s
motion to compel the plaintiff to submit to
an IME was granted, but the plaintiff did
not submit to the IME, the trial court did
not lack jurisdiction to sanction the plain-
tiff because the plaintiff's voluntary dis-
missal was without effect to prohibit the
trial court’s ruling on sanctions as the
trial court did not merely threaten to rule
in the carrier’s favor because the trial
court clearly stated that the court was
granting attorney fees and costs to the
carrier, and the court then instructed the
carrier to submit proof of the carrier’s
relevant fees. Baker v. Atlantic States Ins.
Co., 354 Ga. App. 773, 840 S.E.2d 734,
2020 Ga. App. LEXIS 158 (2020), cert.
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denied, No. S20C1091, 2020 Ga. LEXIS
779 (Ga. Oct. 19, 2020).

Appeal from sanctions $10,000 or
less must be by application. — Because
a judgment was an award under O.C.G.A.
§ 9-11-37 for $1,875 in attorney’s fees as a
discovery sanction, the defendant’s failure
to invoke the court’s discretion by filing an
application to appeal as required by
0.C.G.A. § 5-6-35(a)(6) for judgments
$10,000 or less required that the court
dismiss the appeal for lack of jurisdiction.
Pathfinder Payment Sols., Inc. v. Global
Payments Direct, Inc., 344 Ga. App. 490,
810 S.E.2d 653, 2018 Ga. App. LEXIS 61
(2018).

Request for attorney fees need not
be filed at time of motion for protec-
tive order. — Appellate court erred in
finding that the appellants were barred
from seeking sanctions under O.C.G.A.
§ 9-11-37 by failing to request sanctions
at the time the appellants sought and
obtained a protective order under
0.C.G.A. § 9-11-26, as § 9-11-37(a)(4)(A)
did not require the simultaneous filing of
the motion for a protective order and
expenses. Workman v. RL BB ACQ I-GA
CVL, LLC, 303 Ga. 693, 814 S.E.2d 696,
2018 Ga. LEXIS 358 (2018).

Failure to Comply with Order

Fee award based on conduct be-
yond discovery violations. — Trial
court improperly awarded fees based on
conduct beyond violations of court orders
compelling discovery. Blackmon v. Dudley,
No. A25A0193, 2025 Ga. App. LEXIS 180
(Ga. Ct. App. May 8, 2025).

Striking of answer improper when
willfulness not shown. — In an action
concerning the collapse of a retaining
wall, the trial court erred in finding that
the contractor willfully failed to disclose
the existence of an additional umbrella
policy in written discovery responses and
striking the contractor’s answer because
there was no evidence that the contractor
or the contractor’s counsel knew about the
policy at the time the discovery responses
were completed or that the adjustor know-
ingly or willfully withheld information,
and the evidence showed disclosure of the
policy as soon as the contractor’s counsel
learned of its existence. Found. Contrs.,

2025 Supp.
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Inc. v. Home Depot U.S.A., Inc., 359 Ga.
App. 26, 855 S.E.2d 434, 2021 Ga. App.
LEXIS 156 (2021).

Notice of hearing.

In a suit for breach of fiduciary duty and
other claims, the trial court abused the
court’s discretion in dismissing the limited
liability company’s claims because it was
not given proper notice and an opportu-
nity to respond to the motion for sanc-
tions. Brighter Capital Management, LLC
v. BCF-EF, LLC, 373 Ga. App. 20, 907
S.E.2d 317, 2024 Ga. App. LEXIS 384
(2024).

Willfulness
sanctions.

In a suit for breach of fiduciary duty and
other claims, the trial court did not abuse
the court’s discretion by holding appel-
lants in contempt for failing to produce
responsive documents as ordered because
the trial court’s finding of willful disobedi-
ence was supported by the record lacking
the documents mandated and the testi-
mony of one appellant; and, the trial court
did not abuse the court’s discretion in
dismissing one appellant’s individual
claims as a sanction for the willful failure
to comply. Brighter Capital Management,
LLC v. BCF-EF, LLC, 373 Ga. App. 20, 907
S.E.2d 317, 2024 Ga. App. LEXIS 384
(2024).

Exclusion of expert proper for fail-
ure to present earlier. — In a buyer’s
personal injury action alleging that the
buyer experienced a severe allergic reac-
tion to a manufacturer’s body lotion, the
trial court did not err in excluding the
buyer’s expert’s testimony because over
two years of litigation, despite ample op-
portunities and multiple extensions, the
buyer failed to present the expert for de-
position. Curry v. Conopco, Inc., 354 Ga.
App. 692, 840 S.E.2d 151, 2020 Ga. App.
LEXIS 119 (2020), cert. denied, No.
S20C1454, 2020 Ga. LEXIS 894 (Ga. Nowv.
2, 2020).

Attorney fees in contempt action.—

0.C.G.A. § 9-11-37(b)(2) did not support
the award of attorney fees as a part of a
contempt sanction against a nonparty and
thus, the trial court erred in making such
an award. NRD Partners, II, L. P. v
Quadre Investments, L. P., 364 Ga. App.
739, 875 S.E.2d 895, 2022 Ga. App. LEXIS
354 (2022).
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Failure to Comply with
Order (Cont’d)

Sanctions reversed absent order
compelling attendance at deposition.
— Although a trial court had jurisdiction
to compel a non-resident judgment debtor
to attend a postjudgment deposition in
Georgia, because the trial court had not
yet ordered the judgment debtor to appear
for the deposition, the trial court’s finding
of contempt and award of attorney’s fees
was not authorized under O.C.G.A.
§ 9-11-37(b). Heard v. Ruef, 347 Ga. App.
1, 815 S.E.2d 607, 2018 Ga. App. LEXIS
457 (2018).

Attorney’s fees available if motion
for protective order granted. — In a
post-judgment discovery dispute, an
award of attorney’s fees under O.C.G.A.
§ 9-15-14(b) was error because that
statute did not apply to post-judgment

discovery; however, the case was
remanded to consider whether fees were
appropriate under 0.C.G.A.

§ 9-11-37(a)(4)(A), in connection with the
grant of a protective order to the judgment
debtor. CEI Servs. v. Sosebee, 344 Ga.
App. 508, 811 S.E.2d 20, 2018 Ga. App.
LEXIS 57, overruled in part, Workman v.
RL BB ACQ I-GA CVL, LLC, 303 Ga. 693,
814 S.E.2d 696, 2018 Ga. LEXIS 358
(2018).

Attorney’s fees to non-party.

0.C.G.A. § 9-11-37(b)(2) did not support
the award of attorney fees as a part of a
contempt sanction against a nonparty
and, thus, the trial court erred in making
such an award. NRD Partners, II, L. P. v.
Quadre Investments, L. P., 364 Ga. App.
739, 875 S.E.2d 895, 2022 Ga. App. LEXIS
354 (2022).

Failure to Respond to Discovery
Requests

Hearing required.

Trial court abused the court’s discretion
by dismissing the plaintiff's complaint as
a sanction for failure to respond to discov-
ery without holding a hearing on the issue
of willfulness. Benton v. Tillery, 374 Ga.
App. 265, 912 S.E.2d 122, 2025 Ga. App.
LEXIS 34 (2025).

Dismissal proper after late re-
sponses were incomplete. — Trial
court did not err in dismissing the plain-
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tiff’s premises liability complaint as a dis-
covery sanction because the defendant
filed a motion to compel, which the court
granted, it took the plaintiff 11 months to
answer the interrogatories, and even
when answered the responses were in-
complete. Warren v. Wal-Mart Stores
East, LP, 372 Ga. App. 852, 907 S.E.2d
238, 2024 Ga. App. LEXIS 377 (2024).

Willfulness relevant in choice of
sanction. — In a quo warranto action
wherein petitioners sought the removal of
respondents from city council, the trial
court’s imposition of harsh discovery sanc-
tions against respondents was upheld be-
cause the record showed respondents’ will-
ful violations through resisting discovery,
evasive testimony, and spoliation. Cooper
v. Pollard, 2023 Ga. App. LEXIS 567.

Dismissal proper for intentional
failure to respond.

In a suit over work performed at a
jointly owned house, the trial court did not
abuse the court’s discretion in sanctioning
appellants for willful violation of the dis-
covery order because appellants were
given an opportunity to explain their fail-
ure at the sanctions hearing but did not
appear or provide evidence. The court
further noted willfulness did not require
bad faith, only a conscious failure to act,
and appellants’ belated response did not
preclude sanctions after a motion was
filed. Wright-Herman v. Fresh Start
Constr. & Mgmt., 374 Ga. App. 236, 912
S.E.2d 101, 2025 Ga. App. LEXIS 29
(2025).

Willful failure to appear at deposi-
tion. — Trial court did not err in dismiss-
ing a suit pursuant to O.C.G.A.
§ 9-11-37(b)(2)(C) that was brought by a
litigant who failed to appear for the
litigant’s deposition because the litigant
had not been allowed to copy certain
documents; in this case, a finding of
willfulness could be made from the record,
without the necessity of conducting a
hearing. Portman v. Zipperer, 350 Ga.
App. 180, 827 S.E.2d 76, 2019 Ga. App.
LEXIS 270 (2019), cert. denied, No.
S19C1335, 2020 Ga. LEXIS 33 (Ga. Jan.

13, 2020).
Dismissal for conscious or inten-
tional failure. — Trial court did not

abuse the court’s discretion by dismissing
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the complaint brought by the heirs on the
ground that the heirs failed to respond to
discovery requests because the trial court
found that the heirs’ counsel had ample
notice of the motion to compel discovery
and the hearing on the motion, and the
heirs failed to appeal. Hunt v. Callahan,
353 Ga. App. 488, 838 S.E.2d 133, 2020
Ga. App. LEXIS 24 (2020).

Failure to supplement resulted in
exclusion of evidence not disclosed.
— In a medical malpractice case in which
the patient’s counsel did not disclose the
existence of an affidavit from a doctor who
had spoken to the defendant doctor about
the patient’s treatment, the existence of
the affidavit should have been disclosed
pursuant to O.C.G.A. § 9-11-26(e)(2)(B)
although the affidavit was created after
the patient provided interrogatory
answers; the affidavit was properly
excluded under O.C.G.A. § 9-11-37(d).
Anglin v. Smith, 346 Ga. App. 456, 816
S.E.2d 426, 2018 Ga. App. LEXIS 405
(2018), cert. denied, No. S18C1502, 2019
Ga. LEXIS 114 (Ga. Feb. 18, 2019).

Motion for sanctions improperly
granted. — Plaintiff's motion for sanc-
tions was improperly granted because
there was no evidence that the defendant
or defense counsel knew about the Um-
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brella Policy at the time the discovery
responses were completed or that the in-
surance adjustor knowingly or wilfully
withheld information regarding that
policy when responding to the defendant’s
request for information; as soon as the
defendant’s counsel learned of the exis-
tence of that policy, counsel immediately
notified the plaintiff and amended the
discovery responses; and the fact that that
policy could have been discovered earlier
— without more — was sufficient to show
only accidental or involuntary non-compli-
ance, but not wilfulness. Found. Contrs.,
Inc. v. Home Depot U.S.A., Inc., 359 Ga.
App. 26, 855 S.E.2d 434, 2021 Ga. App.
LEXIS 156 (2021).

Failure to object to order of con-
tempt waived appeal. — In an appeal
challenging an order of contempt arising
as a discovery sanction entered against
the appellants, the court held that be-
cause the appellants failed to object below
about the order to compel and for sanc-
tions, the appellants did not give the trial
court opportunity to correct the alleged
error, therefore, there was nothing for the
appellate court to review. Roberts v. First
Ga. Cmty. Bank, 335 Ga. App. 228, 779
S.E.2d 113, 2015 Ga. App. LEXIS 766
(2015).

ARTICLE 6
TRIALS

9-11-38. Right to jury trial.

JUDICIAL DECISIONS

No right to jury trial. — Trial court
did not err by not holding a trial to deter-
mine entitlement to the excess funds de-
spite the estate executor’s several de-
mands for a jury trial because under the
plain language of O.C.G.A. § 48-4-5(b), it
was for the trial court to apportion the

2025 Supp.

excess funds according to the priority of
the claimants’ interests and § 48-4-5
conferred no right to a jury trial in an
interpleader action resulting from a tax
sale. Mancuso v. Jackson, 359 Ga. App.
428, 858 S.E.2d 244, 2021 Ga. App. LEXIS
212 (2021).
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9-11-40. Time and place of trial.
JUDICIAL DECISIONS

ANALYSIS

TmE oF TRIAL

Time of Trial where it was not clear that the defendant
was properly notified of the trial date.
Lofts of East Point Condo. Assn. w.
Blackmon, 375 Ga. App. 168, 2025 Ga.
App. LEXIS 153 (2025).

Record unclear as to whether no-
tice was given. — Trial court abused the
court’s discretion in denying the defen-
dants’ motion to set aside the judgment

9-11-41. Dismissal of actions; effect.

(a) Voluntary dismissal; effect.

(1) By plaintiff; by stipulation. Subject to the provisions of
subsection (e) of Code Section 9-11-23, Code Section 9-11-66, and any
statute, an action may be dismissed by the plaintiff, without order or
permission of court:

(A) By filing a written notice of dismissal at any time before the
sixtieth day following the date the opposing party serves an
answer; or

(B) By filing a stipulation of dismissal signed by all parties who
have appeared in the action.

(2) Effect. A dismissal under paragraph (1) of this subsection is
without prejudice, except that if the plaintiff previously dismissed
any federal or state court action based on or including the same
claim, such notice or stipulation operates as an adjudication upon the
merits.

(3) By order of court. Except as provided in paragraph (1) of this
subsection, an action shall not be dismissed upon the plaintiff’s
motion except upon order of the court and upon the terms and
conditions as the court deems proper. If a counterclaim has been
pleaded by a defendant prior to the service upon him or her of the
plaintiff’s motion to dismiss, the action shall not be dismissed against
the defendant’s objection unless the counterclaim can remain pend-
ing for independent adjudication by the court. Unless the court order
states otherwise, a dismissal under this paragraph is without preju-
dice.

(b) Involuntary dismissal; effect thereof. For failure of the
plaintiff to prosecute or to comply with this chapter or any order of
court, a defendant may move for dismissal of an action or of any claim
against him. After the plaintiff, in an action tried by the court without
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a jury, has completed the presentation of his evidence, the defendant,
without waiving his right to offer evidence in the event the motion is not
granted, may move for dismissal on the ground that upon the facts and
the law the plaintiff has shown no right to relief. The court as trier of
the facts may then determine the facts and render judgment against
the plaintiff or may decline to render any judgment until the close of all
the evidence. The effect of dismissals shall be as follows: (1) A dismissal
for failure of the plaintiff to prosecute does not operate as an adjudica-
tion upon the merits; and (2) Any other dismissal under this subsection
and any dismissal not provided for in this Code section, other than a
dismissal for lack of jurisdiction or for improper venue or for lack of an
indispensable party, does operate as an adjudication upon the merits
unless the court in its order for dismissal specifies otherwise.

(c) Dismissal of counterclaim, cross-claim, or third-party
claim. This Code section also applies to the dismissal of any counter-
claim, cross-claim, or third-party claim.

(d) Cost of previously dismissed action. If a plaintiff who has
dismissed an action in any court commences an action based upon or
including the same claim against the same defendant, the plaintiff shall
first pay the court costs of the action previously dismissed.

(e) Dismissal for want of prosecution; recommencement. Any
action in which no written order is taken for a period of five years shall
automatically stand dismissed, with costs to be taxed against the party
plaintiff. For the purposes of this Code section, an order of continuance
will be deemed an order. When an action is dismissed under this
subsection, if the plaintiff recommences the action within six months
following the dismissal then the renewed action shall stand upon the
same footing, as to limitation, with the original action.

History.

Ga. L. 1966, p. 609, § 41; Ga. L. 1982, p.
784, §§ 1, 2; Ga. L. 1984, p. 597, § 2; Ga.
L. 1985, p. 546, § 1; Ga. L. 1986, p. 816,
§ 1; Ga. L. 2003, p. 820, § 4; Ga. L. 2025,
p- 19, § 3/SB 68, effective April 21, 2025.
Amendments.

The 2025 amendment, effective April
21, 2025, substituted a period for the
semicolon in subsection (a); substituted
“the sixtieth day following the date the

opposing party serves an answer” for “the
first witness is sworn” in subparagraph
(a)(1)(A); added paragraph (a)(2); redesig-
nated former paragraph (a)(2) as present
paragraph (a)(3); added the last sentence
in paragraph (a)(3); and deleted former
paragraph (a)(3).
Law reviews.

For survey article on real property law,
see 67 Mercer L. Rev. 193 (2015).

JUDICIAL DECISIONS

ANALysIs

GENERAL CONSIDERATION
VOLUNTARY DisMISsaL
1. IN GENERAL
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3. MurripLE DismIssALS
INVOLUNTARY DiSMISSAL

1. In GENERAL

2. For FAILURE TO PROSECUTE

CIVIL PRACTICE
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3. AFTER PRESENTATION OF PLAINTIFF ’s EVIDENCE

5. DismissaL or CounTERcLAIMS, ETC.
Cosrs or Previous ActioN

Automaric DismissaL ForR WANT oF PROSECUTION

General Consideration

Requirement of objection to dis-
missal did not apply in magistrate
court. — Trial court erred in relying on
0.C.G.A. § 9-11-41 in finding that a
tenant failed to object to the landlord’s
voluntary dismissal of its magistrate
court dispossessory action, resulting in
the dismissal of the tenant’s counterclaim
to that action; the Civil Practice Act,
0.C.G.A. § 9-11-1 et seq., did not apply to
magistrate  court  suits, O.C.G.A.
§§ 15-10-40 and 15-10-42, and there was
nothing to indicate that the magistrate
court opted to follow the Civil Practice Act
as permitted by O.C.G.A. § 15-10-44.
Howell v. Beauly, LLC, 337 Ga. App. 898,
789 S.E.2d 214, 2016 Ga. App. LEXIS 420
(2016).

Quo warranto denied for removal
of public officer. — Dismissal of the
plaintiff’s writ of quo warranto against
two board of education members was up-
held because the plaintiff failed to meet
the plaintiff’s burden of proving that the
members’ sons were classified as system
administrative staff under the board’s
policies or the Georgia Department of
Education’s regulations as the only evi-
dence presented was testimony that the
sons held administrative positions, but
there was no evidence defining system
administrative staff or showing that the
sons met that definition. Cagle v. Carruth,
374 Ga. App. 800, 914 S.E.2d 327, 2025
Ga. App. LEXIS 128 (2025).

Multiple voluntary dismissals did
not bar suit based on claims arising
later. — Trial court erred by dismissing a
mortgagor’s breach of contract claims
against the lender based on res judicata
for voluntarily dismissing two prior fed-
eral court cases relating to the security
deed because the allegations asserted in
the complaint arose from events occurring
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after the dismissal of the federal actions
and were, therefore, not barred by res
judicata. Humphrey v. JP Morgan Chase
Bank, N.A., 337 Ga. App. 331, 787 S.E.2d
303, 2016 Ga. App. LEXIS 323 (2016).

Voluntary dismissal meant court
lacked authority to enforce sanction
award. — Trial court erred in entering
the order enforcing the court’s award of
sanctions under O.C.G.A. § 9-11-37
against the appellant because the court’s
jurisdiction had been terminated by the
prior voluntary dismissal of the case
under O.C.G.A. § 9-11-41. Accelerated
Claims, Inc. v. Howell & Johnson, LLC,
358 Ga. App. 74, 853 S.E.2d 660, 2021 Ga.
App. LEXIS 1 (2021), cert. denied, No.
S21C0679, 2021 Ga. LEXIS 553 (Ga. July
7, 2021).

Voluntary Dismissal
1. In General

Voluntary dismissal terminates the
action, etc.

Trial court’s denial of a co-guardian’s
motion to intervene in a lawsuit involving
the approval of a settlement to a minor
was affirmed because the trial court
lacked jurisdiction to consider the motion
since the motion was filed two weeks after
the defendants had voluntarily dismissed
the action seeking the approval of the
settlement. Barnes v. Cannon, 347 Ga.
App. 517, 820 S.E.2d 155, 2018 Ga. App.
LEXIS 553 (2018).

Voluntary dismissal by plaintiff did
not prohibit sanctions. — In an auto-
mobile collision case in which the defen-
dant’s uninsured motorist carrier at-
tempted to schedule an independent
medical examination (IME) with the
plaintiff three times, and the carrier’s
motion to compel the plaintiff to submit to
an IME was granted, but the plaintiff did
not submit to the IME, the trial court did
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not lack jurisdiction to sanction the plain-
tiff because the plaintiff's voluntary dis-
missal was without effect to prohibit the
trial court’s ruling on sanctions as the
trial court did not merely threaten to rule
in the carrier’s favor because the trial
court clearly stated that the court was
granting attorney fees and costs to the
carrier, and the court then instructed the
carrier to submit proof of the carrier’s
relevant fees. Baker v. Atlantic States Ins.
Co., 354 Ga. App. 773, 840 S.E.2d 734,
2020 Ga. App. LEXIS 158 (2020), cert.
denied, No. S20C1091, 2020 Ga. LEXIS
779 (Ga. Oct. 19, 2020).

Voluntary dismissal of action
against county board of commission-
ers not res judicata. — Developer’s
prior action against the county board of
commissioners, which the developer had
voluntarily dismissed, was not res judi-
cata as to the developer’s later claim seek-
ing mandamus against two county plan-
ning officials in the officials’ individual
capacities, because the officials were not
parties to the prior action nor in privity
with the board of commissioners under
0.C.G.A. § 9-12-40. Carson v. Brown, 348
Ga. App. 689, 824 S.E.2d 605, 2019 Ga.
App. LEXIS 74 (2019).

Withdrawal by amendment, not no-
tice of dismissal. — In a creditor’s
fraudulent transfer action against a guar-
antor and the guarantor’s transferees, be-
cause the creditor properly withdrew the
creditor’s claims relating to certain
Florida property by amendment under
0.C.G.A. § 9-11-15, not a notice of
dismissal under O.C.G.A. § 9-11-41, prior
to any decision by the court to dismiss
those claims, the trial court had no
authority to rule on those claims. Cmty. &
S. Bank v. Lovell, 302 Ga. 375, 807 S.E.2d
444, 2017 Ga. LEXIS 925 (2017).

Motion to dismiss must be filed
with answer or renewal action not
barred. — Trial court did not err in
denying the appellants’ motion to dismiss
because in order to bar the appellees from
filing a renewal action, O.C.G.A.
§ 9-11-9.1(c) required the appellants to
file a motion to dismiss at the same time
the appellants filed the appellants answer
to the original complaint and only raising
the matter as a defense in the answer was

2025 Supp.
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insufficient to preclude the appellees from
renewing the appellees’ action pursuant to
O.C.G.A. § 9-2-61. Mission Health of
Georgia, LLC v. Bagnuolo, 339 Ga. App.
23, 793 S.E.2d 98, 2016 Ga. App. LEXIS
574 (2016).

When voluntary dismissal permit-
ted. — Habeas court erred by only consid-
ering the factors outlined in O.C.G.A.
§ 9-11-41(a)(1) to determine whether the
petitioner’s voluntary dismissal was
proper and should have analyzed whether
voluntary dismissal might otherwise be
available upon order of the court pursuant
to § 9-11-41(a)(2). Darling v. McLaughlin,
299 Ga. 106, 786 S.E.2d 657, 2016 Ga.
LEXIS 391 (2016).

When the case does not involve a class
action, an appointed receiver, another
statute or a counterclaim, a plaintiff may
voluntarily dismiss their case without
prejudice: (1) by filing a notice of dismissal
at any time before the first witness is
sworn; (2) by stipulation of the parties; or,
when the first two methods are unavail-
able, (3) upon order of the court and upon
the terms and conditions as the court
deems proper. Darling v. McLaughlin, 299
Ga. 106, 786 S.E.2d 657, 2016 Ga. LEXIS
391 (2016).

Voluntary dismissal ineffective. —
Because there was no order of the trial
court granting permission for a voluntary
dismissal of the school district only, the
attempted voluntary dismissal of the dis-
trict was ineffective, and the contractor’s
argument that the district’s cross-claim
was extinguished as a matter of law was
without merit. Larkin v. Madison County
School District, 364 Ga. App. 10, 873
S.E.2d 471, 2022 Ga. App. LEXIS 250
(2022).

3. Multiple Dismissals

Second voluntary dismissal. —
There was no evidence of record to support
the trial court’s finding, as a matter of
fact, that the first complaint had not been
served on the restaurant before it was
voluntarily dismissed and, thus, the cus-
tomer’s second voluntary dismissal of the
complaint constituted an adjudication on
the merits as a matter of law. Cracker
Barrel Old Country Store, Inc. w.
Robinson, 341 Ga. App. 285, 800 S.E.2d
372, 2017 Ga. App. LEXIS 183 (2017).
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Voluntary Dismissal (Cont'd)
3. Multiple Dismissals (Cont’d)

Trial court erred by denying appellants
summary judgment under the two-dis-
missal rule, because as related entities,
the relationship between appellants was
sufficient to render them substantially the
same for purposes of the rule. Because
appellee twice voluntarily dismissed his
case against appellants, and because ap-
pellants were in privity with each other,
the rule applied. Hines Interests Limited
Partnership v. Wright, 369 Ga. App. 174,
892 S.E.2d 808, 2023 Ga. App. LEXIS 427
(2023).

Two voluntary dismissals barred
third action despite additional plain-
tiffs. — Trial court correctly dismissed a
shipyard owner’s third civil action arising
from the same set of facts under the
two-dismissal rule of 0.C.G.A.
§ 9-11-41(a)(1) and (a)3) and the res
judicata rule of O.C.G.A. § 9-12-40
because, although there were additional
plaintiffs in the third action, each of the
three actions was based on the apparently
complex initial financing for, and
subsequent failure of, the shipyard.
Global Ship Sys., LLC v. RiverHawk
Group, LLC, 334 Ga. App. 860, 780 S.E.2d
697, 2015 Ga. App. LEXIS 735 (2015),
cert. denied, No. S16C0508, 2016 Ga.
LEXIS 231 (Ga. Mar. 7, 2016).

In a wrongful death action, alleging
medical and nursing malpractice, the two-
dismissal rule applied and operated as an
adjudication on the merits. Joyner w.
Leaphart, 358 Ga. App. 383, 853 S.E.2d
407, 2021 Ga. App. LEXIS 22 (2021),
vacated in part, revd, 314 Ga. 1, 875
S.E.2d 729, 2022 Ga. LEXIS 175 (2022).

Failure to properly apply res judi-
cata. — Court of Appeals erred in holding
that the two-dismissal rule applied to the
second voluntary dismissal of an action,
regardless of the parties named as the
defendants therein, because the defen-
dant had to show that the third action was
barred by the doctrine of res judicata and
the court failed to properly apply the law
of res judicata. Joyner v. Leapheart, 314
Ga. 1, 875 S.E.2d 729, 2022 Ga. LEXIS
175 (2022).
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Involuntary Dismissal
1. In General

Election contest petition properly
dismissed. — In an election contest un-
der O.C.G.A. § 21-2-522 regarding a race
for lieutenant governor, the small number
of irregularities involved with the
direct-recording electronic (DRE) voting
system and the lack of evidence of
misconduct by any election official was
insufficient to overcome the winner’s
margin of victory of 123,172 votes.
Further, the trial court did not err in
limiting discovery of the DRE machines or
in denying the challengers’ motion for a
continuance and jury trial demand.
Martin v. Fulton County Bd. of
Registration & Elections, 307 Ga. 193, 835
S.E.2d 245, 2019 Ga. LEXIS 724 (2019).

Standard of review. — Trial court’s
involuntary dismissal of a claim pursuant
to O.C.G.A. § 9-11-41(b) may be reversed
only if the evidence demands a contrary
finding. Smith v. Northside Hosp., Inc.,
302 Ga. 517, 807 S.E.2d 909, 2017 Ga.
LEXIS 954 (2017).

2. For Failure to Prosecute

Dismissal improperly granted. —
Trial court abused the court’s discretion in
dismissing the case pursuant to O.C.G.A.
§ 9-11-41(b) because the record showed
that the failure to appear occurred at oral
argument on an opposing party’s motion
to reconsider a motion for summary
judgment that had already been litigated,
the plaintiff had filed two written
responses to the motion, neither party
requested oral argument, and the plaintiff
diligently prosecuted the case prior to the
oral argument. Denney v. Crenshaw, 355
Ga. App. 648, 845 S.E.2d 401, 2020 Ga.
App. LEXIS 365 (2020).

3. After Presentation of Plaintiff’s
Evidence

Failure to establish right to relief.
— Dismissal of plaintiff’s writ of quo war-
ranto against two board of education
members was upheld because plaintiff
failed to meet her burden of proving that
the members’ sons were classified as sys-
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tem administrative staff under the board’s
policies or the Georgia Department of
Education’s regulations as the only evi-
dence presented was testimony that the
sons held administrative positions, but
there was no evidence defining system
administrative staff or showing that the
sons met that definition. Cagle v. Carruth,
374 Ga. App. 800, 914 S.E.2d 327, 2025
Ga. App. LEXIS 128 (2025).

5. Dismissal of Counterclaims, Etc.

Dismissal of punitive damages not
warranted. — Trial court did not err in
denying the defendants’ motion for partial
involuntary dismissal of punitive dam-
ages following default because the issue of
punitive damages was well pled and the
complaint demonstrated willful miscon-
duct, malice, and fraud regarding defen-
dants’ actions as to properly investing
plaintiff’s funds or returning the funds;
however, the award of attorney fees and
expenses was vacated because the estima-
tion of plaintiff’s counsel accounted for
only a portion of the total requested
award. Alexander v. Francis, 369 Ga. App.
580, 894 S.E.2d 161, 2023 Ga. App. LEXIS
495 (2023).

Costs of Previous Action

Payment of costs is condition prec-
edent to right to renew original dis-
missed action. — In a medical malprac-
tice action, the denial of the medical
center’s motion to dismiss the patient’s
renewal action was upheld because the
claims were not barred by the five-year
statute of repose as that time period was
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tolled by the March 14, 2020 Judicial
Emergency Order, and the patient paid
the required court costs, attorney fees,
and expenses for wasted work within a
reasonable time. Floyd Healthcare Mgmt.
v. Golden, 374 Ga. App. 641, 913 S.E.2d
765, 2025 Ga. App. LEXIS 105 (2025).

Renewal action dismissed for non-
payment. — Arrestee whose suit against
a law enforcement officer under 42 U.S.C.
§ 1983 was barred by the statute of
limitations could not rely on Georgia’s
renewal statute, O.C.G.A. § 9-2-61, to
avoid the statute of limitations because
the arrestee failed to pay the unpaid costs
of the arrestee’s timely original action as
required. The cost-payment requirement
applied both to voluntary and involuntary
dismissals under O.C.G.A. § 9-11-41.
Hancock v. Cape, 875 F.3d 1079, 2017 U.S.
App. LEXIS 23182 (11th Cir. 2017).

Automatic Dismissal for Want of
Prosecution

Dismissal is automatic on expira-
tion of five-year period. — Trial court
did not err in dismissing the action under
the five-year rule, O.C.G.A. §§ 9-2-60(b)
and 9-11-41(e), because no written order
had been taken in the case for a period of
five years and an order authorizing an
attorney to withdraw during the five-year
period did not toll the time because the
order was void since the order was entered
in violation of a bankruptcy stay. Miller v.
Lomax, 333 Ga. App. 402, 773 S.E.2d 475,
2015 Ga. App. LEXIS 390 (2015), cert.
denied, No. S15C1838, 2016 Ga. LEXIS 19
(Ga. Jan. 11, 2016).

RESEARCH REFERENCES

ALR.
Construction and application of two-
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9-11-42. Consolidation; severance.

JUDICIAL DECISIONS

ANALYSIS

SEPARATE TRIALS

Separate Trials

Discretion of trial judge. — Trial
court did not err by bifurcating the cus-
tomer’s claims of battery and false impris-
onment against the officer from his claim
of false imprisonment against the store
because the disturbing evidence of the
officer’s battery of the customer, which

9-11-43. Evidence.

occurred after he initially detained the
customer, was not relevant to the store’s
potential liability for false imprisonment
and would be unduly prejudicial to the
store. Carnegay v. Wal-Mart Stores, Inc.,
370 Ga. App. 688, 898 S.E.2d 871, 2024
Ga. App. LEXIS 73 (2024).

JUDICIAL DECISIONS

ANALYsIS

EvipENncE oN MoTioNs

Evidence on Motions

Consideration of oral testimony. —

In a wrongful death action against the
Georgia Department of Public Safety in
which the decedent died from injuries
sustained in a high-speed chase with the
Georgia State Patrol officers, although the
decedent’s daughter stated in a supple-
mental brief that the trial court disal-
lowed the parties to test the evidence
through live testimony, the daughter did

not point to any place in the record where
the trial court made such a ruling; the
daughter did not seek to introduce any
live testimony at the hearing on the mo-
tion to dismiss; and the Civil Practice Act,
0.C.G.A. § 9-11-1 et seq., permitted the
trial court to make its determination on
written submissions. James v. Ga. Dep’t of
Pub. Safety, 337 Ga. App. 864, 789 S.E.2d
236, 2016 Ga. App. LEXIS 423 (2016).

9-11-45. Subpoena for taking depositions; objections; place of

examination.

JUDICIAL DECISIONS

Non-resident judgment debtor. —
Trial court had jurisdiction to compel a
non-resident judgment debtor to attend a
postjudgment deposition in Georgia; un-
der O.C.G.A. § 9-11-69, the judgment
creditor was entitled to notice the

deposition under O.C.G.A. § 9-11-30, and
the geographical limitations of O.C.G.A.
§ 9-11-45 did not apply. Heard v. Ruef,
347 Ga. App. 1, 815 S.E.2d 607, 2018 Ga.
App. LEXIS 457 (2018).
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RESEARCH REFERENCES

ALR.
Substitute service of subpoena on indi-

9-11-47. Jurors.

vidual third party under Fed. R. Civ. P.
45(b)(1), 79 A.L.R. Fed. 3d 3.

RESEARCH REFERENCES

ALR.

Judicial removal for cause and peremp-
tory strike validity under against jurors
based upon viewing police procedural pro-
grams, live television trials, reality legal
television, or other crime and legal based
television programs, 84 A.L.R.6th 229.

9-11-49. Special verdicts.

Propriety of disclosure of state jurors’
personal identifying information, 95
A.L.R.6th 219.

Peremptory challenge excluding person
on basis of sexual orientation as violation
of federal constitution, 48 A.L.R. Fed. 3d
Art. 2.

JUDICIAL DECISIONS

Discretion of court. — Portion of the
trial court’s judgment regarding the ulti-
mate location of the easement was va-
cated because the trial court abused the
court’s discretion in limiting the jury’s
consideration of evidence showing earlier
locations of the easement at issue since
some evidence was presented at trial that
the easement was relocated by agreement
of the parties to several different routes
during the period in question. R. C. Acres,
Inc. v. Cambridge Faire Props., LLC, 331
Ga. App. 762, 771 S.E.2d 444, 2015 Ga.
App. LEXIS 235 (2015).

Conforming special verdict to judg-

ment. — Portion of the trial court’s judg-
ment regarding the ultimate location of
the easement was vacated and remanded
with direction that the trial court amend
the judgment to conform to the jury’s
verdict and the evidence, to make the
description of the easement sufficiently
certain because the evidence existed in
the record and the trial court indicated
the court’s intention to incorporate it in
the judgment, but did not do so. R. C.
Acres, Inc. v. Cambridge Faire Props.,
LLC, 331 Ga. App. 762, 771 S.E.2d 444,
2015 Ga. App. LEXIS 235 (2015).

9-11-50. Motions for directed verdict and for judgment notwith-

standing the verdict.

JUDICIAL DECISIONS

ANALysIs

GENERAL CONSIDERATION
DirecTED VERDICT

1. In GENERAL

2. GRrOUNDS FOR DIRECTED VERDICT
JUDGMENT NOTWITHSTANDING VERDICT

2025 Supp.
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General Consideration

Failure to move for directed verdict
before special master meant nothing
for appellate court to review. — Be-
cause the county did not properly move
the special master for a partial directed
verdict as to the scope of damages recov-
erable in the condemnation proceeding,
the issue was not properly raised in the
trial court and there is nothing for the
appellate court to review. Morgan County
v. Gay, 352 Ga. App. 555, 834 S.E.2d 576,
2019 Ga. App. LEXIS 531 (2019), cert.
denied, No. S20C0495, 2020 Ga. LEXIS
390 (Ga. May 4, 2020), cert. denied, No.
S20C0331, 2020 Ga. LEXIS 380 (Ga. May
4, 2020).

Directed Verdict
1. In General

Directed verdict on misrepresenta-
tion in insurance application. — Trial
court’s denial of a directed verdict in favor
of the insurer was reversed on the issue of
whether the policy was void based upon
misrepresentations in the application be-
cause the undisputed evidence showed
that the use of a certified public accoun-
tant audit and a requirement that checks
be countersigned were material to the
insurer’s decision to issue crime coverage
to the insured and that the insurer would
not have issued the policy if the insurer
had known the true facts. Ga. Cas. & Sur.
Co. v. Valley Wood, Inc., 336 Ga. App. 795,
783 S.E.2d 441, 2016 Ga. App. LEXIS 229
(2016), cert. denied, No. S16C1468, 2016
Ga. LEXIS 714 (Ga. Oct. 31, 2016).

2. Grounds for Directed Verdict

When directed verdict proper. —
Trial court erred by not granting a city a
directed verdict in a personal injury suit
brought by a driver who hit an uncovered

9-11-52. Findings by the court.
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manhole because the driver did not estab-
lish all of the elements required to hold
the city liable for a public nuisance as the
driver did not establish that the alleged
defect of the deteriorated condition of the
manhole existed on or before the day the
driver collided with the open manhole to
establish the necessary elements of nui-
sance. City of Atlanta v. Dale, 353 Ga.
App. 817, 840 S.E.2d 56, 2020 Ga. App.
LEXIS 87 (2020).

Ability to ascertain attribution of
damages in breach of contract action.
— In a breach of contract action, the
denial of a directed verdict to the appel-
lant was reversed, which necessitated a
new trial, because although the damages
were apportioned as actual and conse-
quential, the appellate court could not
determine what damages were attribut-
able to the breach of the non-solicitation
or confidentiality provisions. Global
Payments Direct v. Frontline Processing
Corp., 360 Ga. App. 753, 859 S.E.2d 909,
2021 Ga. App. LEXIS 364 (2021).

Judgment Notwithstanding Verdict

JNOV properly denied as liability
for jury to determine. — Evidence sup-
ported the jury’s verdict and there was no
error in denying the property owner’s mo-
tion for JNOV because the trial court
correctly determined that a jury should
decide whether the property owner was
wanton or wilful in failing to take ordi-
nary care to warn invitees and their
guests, such as the plaintiff, of the haz-
ardous conditions on the owner’s prem-
ises, including frequent criminal activity
and gunfire, of which the owner arguably
had knowledge. Khalia, Inc. v. Rosebud,
353 Ga. App. 350, 836 S.E.2d 840, 2019
Ga. App. LEXIS 699 (2019), cert. denied,
No. S20C0736, 2020 Ga. LEXIS 703 (Ga.
Aug. 24, 2020).

JUDICIAL DECISIONS
ANALYSIS
GENERAL CONSIDERATION
WHEN FINDINGS NECESSARY
ReviEw or FINDINGS ON APPEAL
96 2025 Supp.
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General Consideration

No error in declining to amend
judgment. — Defendants’ motion for new
trial on timber proceeds issue was prop-
erly denied because whether a sibling re-
ceived consideration for transferring in-
terest in timber proceeds was a question
of fact resolved by the superior court at a
bench trial based on the testimony pre-
sented. Braswell v. Benton, 351 Ga. App.
372,830 S.E.2d 758, 2019 Ga. App. LEXIS
366 (2019).

When Findings Necessary

Findings entered only upon re-
quest. In a divorce action, the trial court
erred in failing to include findings of fact
and conclusions of law in the final judg-
ment after the husband timely requested
such. VanVlerah v. VanVlerah, 359 Ga.
App. 577, 859 S.E.2d 546, 2021 Ga. App.
LEXIS 243 (2021).

Contested child custody cases.

Trial court was required to enter find-
ings of fact and conclusions of law in its
temporary order under O.C.G.A. § 9-11-52
because after appellant’s testimony at the
hearing but before the trial court entered
its judgment, appellant’s counsel orally
requested that the trial court make
findings of fact and conclusions of law and
the case involved a contested child
custody matter. Finch v. Walden, 368 Ga.
App. 46, 889 S.E.2d 144, 2023 Ga. App.
LEXIS 259 (2023).

Award of primary physical custody to a
mother was vacated because while the
trial court’s order included findings of fact,
the order did not explain how those facts
supported the court’s conclusion that it
was in the children’s best interests for
primary physical custody to remain with
the mother and did not specify which
statutory best interest factors under
0.C.G.A. § 19-9-3 the court considered or
analyzed in their application to the case.
Faulkner v. Cotes, 373 Ga. App. 164, 908
S.E.2d 13, 2024 Ga. App. LEXIS 404
(2024).

Finding reunification with father
remained viable in child custody case
despite abandonment finding. — In a
child custody case involving a child born
in Mexico and the mother seeking sole

2025 Supp.
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custody to pursue Special Immigrant Ju-
venile (SIJ) status for the child, while
abandonment by the father would pre-
clude reunification in a dependency case,
but this case involved custody; thus, a
finding of abandonment did not necessar-
ily mean reunification was unviable and
the trial court did not abuse the court’s
discretion in finding reunification with the
father remained viable despite abandon-
ment. Mendoza v. Garcia, 374 Ga. App.
730,913 S.E.2d 835, 2025 Ga. App. LEXIS
111 (2025).

Child custody cases. — Trial court, in
the court’s order, failed to make any find-
ings of fact and conclusions of law con-
cerning the father’s request for modifica-
tion of custody, despite the father’s
request. Warren v. Smith, 336 Ga. App.
342, 785 S.E.2d 25, 2016 Ga. App. LEXIS
175 (2016).

Remand was necessary on the issue of
modification of child support because the
appellate court had previously directed
the trial court to issue findings of fact
related to the trial court’s ruling on cus-
tody and child support and the trial court
subsequently failed to do so. Sadler v.
Rigsby, 343 Ga. App. 269, 808 S.E.2d 11,
2017 Ga. App. LEXIS 480 (2017).

Order of the trial court granting a
couple joint legal custody was vacated
because there was nothing in the trial
court’s order that assisted the reviewing
court in its evaluation of whether the trial
court properly exercised the court’s discre-
tion in modifying the former custody ar-
rangement as the order merely set forth in
detail the new custody and child support
arrangement, and nothing more. Longino
v. Longino, 352 Ga. App. 263, 834 S.E.2d
355, 2019 Ga. App. LEXIS 558 (2019).

Court modification of visitation
rights. — Because the father requested
that the trial court make findings of fact
and conclusions of law prior to the hearing
on the petition for modification of custody,
child support, and visitation, the father
was entitled to the findings particularly
given that the trial court denied the father
any visitation or contact with the child
and, therefore, the portion of the order
denying the father’s request for a modifi-
cation of visitation was vacated. Selvage v.
Franklin, 350 Ga. App. 353, 829 S.E.2d
402, 2019 Ga. App. LEXIS 299 (2019).
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When Findings Necessary (Cont’d)

Findings of fact not set forth sepa-
rately from conclusions of law in
child custody case. — After the now-15-
year-old child was removed from an aunt
and uncle’s custody and adjudicated de-
pendent based on allegations that the
aunt had physically abused the child, the
juvenile court erred in entering an order
granting a motion for nonreunification
filed by the County Department of Family
and Children Services because the nonre-
unification order did not set forth the
juvenile court’s findings of facts, separate
from the conclusions of law, in a manner
that would permit the appellate court to
make an intelligent review of the merits of
the challenges to the sufficiency of the
evidence. In the Interest of B. G., 345 Ga.
App. 167, 812 S.E.2d 552, 2018 Ga. App.
LEXIS 186 (2018).

Findings of fact not set forth sepa-
rately from conclusions of law in de-
pendency case. — In a dependency case,
the juvenile court’s order denying the
mother’s motion for immediate reunifica-
tion and return of the mother’s six chil-
dren to the mother’s custody on the court’s
belief that the mother would not protect
the children from the biological father of
five of the children once the father was
released from prison was vacated as the
order did not include findings of fact,
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separate from the court’s apparent conclu-
sions of law, in a manner that would
permit the appellate court to make an
intelligent or meaningful review of the
challenges to the sufficiency of the evi-
dence. In the Interest of T. Y., 350 Ga. App.
553, 829 S.E.2d 808, 2019 Ga. App. LEXIS
335 (2019).

Review of Findings on Appeal

Finding of trial court upheld. Con-
trary to appellant’s assertion, the superior
court explained why it had jurisdiction,
which included the substantial benefits
provided by the bonds, and that explana-
tion was sufficient to satisfy the require-
ments for findings required. Bene v. State,
362 Ga. App. 73, 865 S.E.2d 249, 2021 Ga.
App. LEXIS 563 (2021).

Insufficient findings to support
modification of parenting plan. — Or-
der modifying the father’s parenting time
had to be vacated because it was clear that
the father requested factual findings, and
contrary to the mother’s contention other-
wise, the trial court’s factual observation
about the father’s use of expletives in an
e-mail and adverse inference that he com-
municated worse things orally did not
satisfy the requirements of O.C.G.A. §
9-11-52(a) or O.C.G.A. § 19-9-3(a)(8).
Cockerham v. Cockerham, 359 Ga. App.
891, 860 S.E.2d 163, 2021 Ga. App. LEXIS
299 (2021).

RESEARCH REFERENCES

ALR.
Construction and application of U.S.
Const. Art. I, § 10, cl. 1, and state

constitutional provisions proscribing state
bills of attainder, 63 A.L.R.6th 1.

ARTICLE 7
JUDGMENT

Law reviews.
For annual survey on trial practice and
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Law reviews.

For annual survey on wills, trusts,
guardianships, and fiduciary administra-
tion, see 71 Mercer L. Rev. 327 (2019).
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procedure, see 71 Mercer L. Rev. 1087
(2020).

For note, “Georgia’s Approach to Pro-
portionality and Sanctions for the Spolia-
tion of Electronically Stored Information,”
see 37 Ga. St. U.L. Rev. 603 (2021).
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JUDICIAL DECISIONS

ANALYSIS

GENERAL CONSIDERATION
MurripLE CLAIMS OR PARTIES

General Consideration

Appeal not allowed.

State court’s order directing appellant
to pay funds into the court registry was
not a final judgment because the order did
not direct the disbursement of those
funds. Since the order was not a final
judgment, appellant was required to, but
had failed to, follow the interlocutory ap-
peal procedure and obtain a certificate of
immediate review before filing an applica-
tion for appeal and, therefore, the appeal
was dismissed. Bryan Cave Leighton
Paisner, LLP v. Gebo Law, LLC, 374 Ga.
App. 442, 912 S.E.2d 346, 2025 Ga. App.
LEXIS 46 (2025).

Denial of certification as final is not
appealable. — Trial court’s determina-
tion that a judgment obtained by a lender
against two guarantors was not final un-
der O.C.G.A. § 9-1-54(b) because the
guarantors’ third-party complaint against
two others was still pending and was not
appealable, although the remaining
parties had no incentive to expedite the
litigation. Synovus Bank v. Peachtree
Factory Ctr., Inc., 331 Ga. App. 628, 770
S.E.2d 887, 2015 Ga. App. LEXIS 218
(2015).

Failure to object to order of con-
tempt waived appeal. — In an appeal
challenging an order of contempt arising
as a discovery sanction entered against
the appellants, the court held that be-
cause the appellants failed to object below
about the order to compel and for sanc-
tions, the appellants did not give the trial
court opportunity to correct the alleged
error, therefore, there was nothing for the
appellate court to review. Roberts v. First

Ga. Cmty. Bank, 335 Ga. App. 228, 779
S.E.2d 113, 2015 Ga. App. LEXIS 766
(2015).

Multiple Claims or Parties

Procedural default. — Default judg-
ment entered by the superior court
against the debtor as to liability only was
not a final judgment under O.C.G.A. §
9-11-54(b) and is, therefore, not entitled to
preclusive effect in determining the
debtor’s liability or the amount of the
claimants’ claims in the bankruptcy case.
In re Jones, No. 24-40829-PWB, 2025
Bankr. LEXIS 695 (Bankr. N.D. Ga. Mar.
24, 2025).

No final judgment. — In challenge to
application for commercial airport operat-
ing certificate, appeal of order dismissing
company’s amended cross-claim and deny-
ing motion to substitute parties was dis-
missed as premature because county’s
claims remained pending and no entry of
final judgment had been made. Silver
Comet Terminal Partners, LLC w.
Paulding County Airport Authority, 367
Ga. App. 313, 885 S.E.2d 48, 2023 Ga.
App. LEXIS 109 (2023).

Appeal dismissed as moot. — In a
suit for damages allegedly sustained in a
car accident, the dismissal of plaintiff’s
previous appeal made the summary judg-
ment ruling in defendant’s favor final and
binding; therefore, appealing the denial of
the motion to vacate was moot, since va-
cating the summary judgment had no
practical effect. Harmon v. Progressive
Premier Ins. Co. of IL, 370 Ga. App. 540,
897 S.E.2d 653, 2024 Ga. App. LEXIS 37
(2024).

RESEARCH REFERENCES

ALR.
Express determination of no just reason
for delay under Fed. R. Civ. Proc. 54(b) by

2025 Supp.

district court in certification of appeal —
federal appellate cases
post-Curtiss-Wright, 82 A.L.R. Fed. 3d 4.
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JUDICIAL DECISIONS

ANALYSIS

GENERAL CONSIDERATION
WHEN CASE IN DEFAULT
Proor or DaMAGES
1. In GENERAL
2. JUury TRrIAL oF DAMAGE IsSUE
OpENING DEFAULT
1. IN GENERAL
2. As MarteR or RigHT
3. Ar Any TimME BEFORE JUDGMENT

General Consideration

Case never went into default. —

Because the trial court did not err in
ordering the doctor’s answer filed as of the
day it was first filed, the case never went
into default and the trial court was not
required to reach the question whether
default should have been opened. Barbour
v. Sangha, 346 Ga. App. 13, 815 S.E.2d
228, 2018 Ga. App. LEXIS 308 (2018).

Cannot be in default for claims not
asserted against party. — In a suit over
worked performed at a jointly owned
house, the trial court erred granting de-
fault judgment against one appellant be-
cause the appellee waived the appellee’s
only counterclaim of attorney fees based
on quantum meruit/unjust enrichment
against that appellant and a party cannot
be in default of claims not properly as-
serted against them. Wright-Herman v.
Fresh Start Constr. & Mgmt., 374 Ga.
App. 236, 912 S.E.2d 101, 2025 Ga. App.
LEXIS 29 (2025).

Default judgment proper. — Trial
court did not err err by entering default
judgment on plaintiffs’ negligence per se
claim based on violations of this section
because defendant admitted by failing to
respond that it was the owner of the
townhome complex and the complaint al-
leged that plaintiffs were residents of the
complex and were returning to their
apartment when the incident occurred.
Contour Sierra, LLC v. Williams, 370 Ga.
App. 74, 894 S.E.2d 127, 2023 Ga. App.
LEXIS 494 (2023).

Out of state attorney could not com-
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pel default. — Florida attorney who had
been admitted pro hac vice to represent a
defendant in a tire case, but whose duties
were limited by the trial court due to the
attorney’s misleading statements, and
whose client was later dismissed from the
case, did not have standing to seek man-
damus compelling the trial court to enter
default judgments. Fein v. Bessen, 300
Ga. 25, 793 S.E.2d 76, 2016 Ga. LEXIS
704 (2016).

When Case in Default

Failure to perfect service. — Trial
court erred to the extent that the court
concluded that the defendants, a home-
owners association and one of the associa-
tion’s members, were in default because
proper service had not yet occurred, as
under O.C.G.A. § 9-11-55 a special
master would need to determine who was
entitled to notice and cause process to
issue with respect to the quiet title claim
against all the world and it was
undisputed that at the time of the default
judgment order this procedure had not yet
been completed and, therefore, the
defendants were not yet required to
answer the complaint. Richards v. Bose,
354 Ga. App. 801, 841 S.E.2d 78, 2020 Ga.
App. LEXIS 176 (2020), cert. denied, No.
S20C1129, 2020 Ga. LEXIS 907 (Ga. Nov.

2, 2020).
Failure to answer after service
made by publication. — Trial court

erred in denying the siblings’ motion for
default judgment in an action against
their former stepmother to quiet title as
the siblings obtained permission to serve

2025 Supp.
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the stepmother by publication, service
was thereafter effected, the stepmother
never answered, and, thus, the case auto-
matically went into default. Patel v. Patel,
342 Ga. App. 81, 802 S.E.2d 871, 2017 Ga.
App. LEXIS 314 (2017).

Answer not required. — Trial court
erred in entering a default judgment
against the appellant on the cross-claims
because no answer to the cross-claims was
required and the trial court did not order
the appellant to answer the cross-claims,
and the cross-claims stood automatically
denied; furthermore, the trial court
should not have entered a default judg-
ment against the appellant while the ap-
pellant’s dispositive motion for summary
judgment was pending. Hodges v. Auction
Credit Enters., LLC, 352 Ga. App. 517,
835 S.E.2d 357, 2019 Ga. App. LEXIS 598
(2019).

Default judgment held not abuse of
discretion. — Trial court did not mani-
festly abuse its discretion in finding that
the defendants did not make out a proper
case to open the default because the de-
fendants did not demonstrate either ex-
cusable neglect as despite alleging email
problems that affected their receipt of the
summons and complaint, they failed to
respond to the hard copy of the documents
which were delivered. Troika
Entertainment, LLC v. Mendez, 360 Ga.
App. 904, 862 S.E.2d 572, 2021 Ga. App.
LEXIS 423 (2021).

Default operates to admit only the
well pled allegations of the com-
plaint. — Wherein defendants failed to
repay a loan to plaintiff, the trial court
erred in allowing defendant to dispute
liability for fraud, civil RICO, and puni-
tive damages, and introduce evidence that
defendant was not criminally prosecuted,
despite defendant’s default, because the
striking of defendant’s answers as a sanc-
tion for discovery violations operated as
an admission of the complaint’s factual
allegations. Hansford v. Veal, 369 Ga. App.
641, 894 S.E.2d 215, 2023 Ga. App. LEXIS
505 (2023).

Proof of Damages
1. In General

Attorney’s fees. — Trial court’s grant
of a default judgment to the appellee on

2025 Supp.
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the issue of the appellant’s liability on a
promissory note was upheld but the trial
court’s award of damages, interest, and
attorney fees to the appellee was vacated
because material conflicts in the pleadings
existed that had to be resolved before the
trial court could calculate the value of the
stock on the day the appellee submitted
the June Conversion Notice and could
award that amount as damages. Pure
Hospitality Solutions, Inc. v. Canouse, 347
Ga. App. 592, 820 S.E.2d 434, 2018 Ga.
App. LEXIS 571 (2018).

Judgment in favor of a law firm was
upheld except with respect to the attorney
fees as the trial court applied the correct
legal standard and did not clearly err in
finding that the firm failed to establish its
actual damages with reasonable certainty,
and the trial court also did not err in
failing to award nominal or punitive dam-
ages. Cotto Law Group, LL.C v. Benevidez,
362 Ga. App. 850, 870 S.E.2d 472, 2022
Ga. App. LEXIS 110 (2022).

Nominal damages permitted in
foreclosure when no particular loss
demonstrated. — In a borrower’s wrong-
ful foreclosure case against a lender in
which the lender failed to answer the
complaint, thereby admitting causation
and the borrower’s allegation of damages,
even if the borrower had no equity in the
home and could not demonstrate actual
damages, the borrower still could recover
nominal damages, and nominal damages
would support an award of punitive dam-
ages. Zhong v. PNC Bank, N.A., 345 Ga.
App. 135, 812 S.E.2d 514, 2018 Ga. App.
LEXIS 184 (2018), cert. denied, No.
S18C1034, 2018 Ga. LEXIS 696 (Ga. Oct.
9, 2018), cert. denied, No. S18C1032, 2018
Ga. LEXIS 700 (Ga. Oct. 9, 2018).

2. Jury Trial of Damage Issue

Amount of damages due has to be
fixed by the jury, etc. Trial court erred
by entering default judgment against the
defendants, the vehicle operator and the
vehicle owner, without submitting the is-
sue of damages to the jury because the
clear terms of O.C.GA. § 9-11-55
required the insurer to introduce evidence
establishing the amount of the insurer’s
damages before the entry of final
judgment, the insurer failed to do so, and
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Proof of Damages (Cont’d)
2. Jury Trial of Damage
Issue (Cont’'d)

given the defendants’ explicit,
unequivocal pleading contesting damages
and demanding trial by jury, a jury trial
on damages was necessary. Ingram v.
State Farm Mut. Auto. Ins. Co., 353 Ga.
App. 221, 836 S.E.2d 215, 2019 Ga. App.
LEXIS 677 (2019).

Opening Default
1. In General

Denial of motion to open default
improper. — Trial court erred in denying
the defendant’s motion to open default
because, with respect to the conditions to
reopen, the defendant raised a meritori-
ous defense; and its actions were a suffi-
cient statement of readiness to proceed
with the trial; and, with regard to the
grounds for opening default, the defen-
dant had never been properly made a
party to the action as it was not properly
served and the plaintiffs attempt to
amend the complaint to add the defendant
without leave of court was ineffective; the
defendant promptly informed the plain-
tiff's counsel of the misidentification of it
in the complaint; and it plainly had a
reasonable excuse for failure to answer
timely. La Mara X, Inc. v. Baden, 340 Ga.
App. 592, 798 S.E.2d 105, 2017 Ga. App.
LEXIS 156 (2017), rev’d, No. 15-1-8346,
2017 Ga. Super. LEXIS 3300 (Ga. Super.
Ct. Mar. 31, 2017).

Trial court was not required to set aside
the court’s default judgment prematurely
entered because the 15-day period to open
default as a matter of right had not yet
expired when the trial court entered the
judgment, because the judgment was ren-
dered voidable, but not void on the judg-
ment’s face. Liberty Mut. Fire Ins. Co. v.
Quiroga-Saenz, 343 Ga. App. 494, 807
S.E.2d 460, 2017 Ga. App. LEXIS 520
(2017).

Failure to meet statutory require-
ments. — Trial court did not abuse the
court’s discretion in declining to set aside
the judgment and open default because
the defendant did not show that the de-
fendant was entitled to a new trial as
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negligence in allowing the case to go into
default was not a mistake to support relief
under O.C.G.A. § 9-11-60(d), venue
remained proper in the county under
0.C.G.A. § 9-10-93, and any asserted
procedural errors did not warrant the
setting aside of the judgment. Granite
Loan Solutions, LLC v. King, 334 Ga. App.
305, 779 S.E.2d 86, 2015 Ga. App. LEXIS
626 (2015).

In a contract case involving the sale of
allegedly defectively installed windows,
the seller did not show an abuse of the
trial court’s discretion in denying the mo-
tion to open default because the seller did
not present a proper case to open default
based on its lack of personal jurisdiction
argument and gave no explanation for its
failure to file a timely pleading. Latium
USA Trading, LL.C v. Smith, 371 Ga. App.
347,899 S.E.2d 324, 2024 Ga. App. LEXIS
88 (2024).

By failing to answer within 30 days
after service, the LLC defendant auto-
matically went into default and it never
paid the costs required to open the de-
fault. Brimar Enterprises, LLC w.
Montgomery, 373 Ga. App. 504, 908
S.E.2d 767, 2024 Ga. App. LEXIS 464
(2024).

Failure of court to make required
findings for default to be opened. —

Because an individual defendant filed
an untimely answer, along with the indi-
vidual defendant’s motion to open default,
nearly 11 months after the individual de-
fendant acknowledged service of the com-
plaint, and the trial court made no finding
about whether the individual defendant
acted promptly in moving to open default
after learning that the individual defen-
dant’s former counsel had not filed an
answer and that a default judgment had
been entered against the individual defen-
dant, the trial court erred in opening
default in the plaintiff’s case, and the case
was remanded to the trial court for addi-
tional findings necessary for a ruling on
the motion to open default. Kittrell v.
Dream Builder Investment, Inc., 354 Ga.
App. 687, 840 S.E.2d 461 (2020).

Emergency motion to open default
improperly granted. — Defendant’s
emergency motion to open default was
improperly granted as the defendant did
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not plead under oath a meritorious de-
fense because the defendant was acting as
an independent contractor working for the
city when the city undertook the inspec-
tions at issue; under the Georgia Tort
Claims Act (GTCA), O.C.G.A. § 50-21-20
et seq., sovereign immunity applied only
to the state and to state officers and
employees; and the GTCA specifically
excluded an independent contractor doing
business with the state from the definition
of state officer or employee. Leeper v.
Safebuilt Ga., Inc., 353 Ga. App. 121, 836
S.E.2d 625 (2019).

Motion must show grounds. — De-
nial of defendants’ motion to open the
default judgment, demand for jury trial on
damages, and award of punitive damages
was upheld because defendants did not
provide sufficient detail in the affidavit or
the proposed answer, attached as an ex-
hibit to the motion, to factually establish a
meritorious defense; neither the affidavit
nor attached proposed answer explained
in some detail how plaintiff's money was
used. Alexander v. Francis, 369 Ga. App.
580, 894 S.E.2d 161, 2023 Ga. App. LEXIS
495 (2023).

To open default requires factual in-
formation showing meritorious de-
fense. — Trial court did not abuse the
court’s discretion granting a contractor’s
motion to open default on the ground of
excusable neglect and, alternatively, also
for an extension of time to file the contrac-
tor’s answer because the contractor had
paid costs and pled a meritorious defense
under oath, and the homeowners had re-
filed the action in a different county and,
therefore, did not have clean hands given
the homeowners superior knowledge of
the dismissal of the other action. Leeper v.
Safebuilt Ga., Inc., 353 Ga. App. 121, 836
S.E.2d 625, 2019 Ga. App. LEXIS 669
(2019), cert. denied, No. S20C0591, 2020
Ga. LEXIS 542 (Ga. July 16, 2020).

Discretion to open default to be ex-
ercised in accordance with law. —
Trial court did not err when the court set
aside the default judgment entered
against the nonresident company on
grounds that the court lacked personal
jurisdiction over the company because the
plaintiff's purported service on the com-
pany was deficient in that the entry of

2025 Supp.
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service form contained no indication that
the individual who was served was autho-
rized to accept service. Delta Aliraq, Inc. v.
Arcturus Int’l, LLC, 345 Ga. App. 778, 815
S.E.2d 129, 2018 Ga. App. LEXIS 282
(2018).

In a premises liability action, the trial
court did not abuse the court’s discretion
in granting the defendant’s motion to open
default by finding that defendant estab-
lished a proper case for opening default
because plaintiff did not show any preju-
dice by opening default; there was no
evidence that defendant’s failure to timely
answer resulted from willful or gross neg-
ligence; and defendant acted reasonably
promptly in moving to open default after
learning of the default judgment. Cruz v.
Mule Camp Springs, LLC, 374 Ga. App.
409, 913 S.E.2d 33, 2025 Ga. App. LEXIS
62 (2025).

Default statute controlled over gen-
eral extension of time statute. — Trial
court erred by alternatively granting the
defendant’s motion to extend the time to
file an answer because O.C.G.A.
§ 9-11-6(b) was a general statute
providing for extensions of time; and
0.C.G.A. § 9-11-55(b), a specific statute
regarding opening default, prevailed over
0.C.G.A. § 9-11-6(b), a general statute.
Leeper v. Safebuilt Ga., Inc., 353 Ga. App.
121, 836 S.E.2d 625 (2019).

Proper case must be made for de-
fault to be opened. — Supreme Court
disapproves of any decision of the court of
appeals to the extent that the decision can
be read to require a reasonable excuse or
explanation in order to open default under
the “proper case” ground, including
BellSouth Telecomms., Inc. v. Future
Comms., Inc., 666 S.E.2d 699 (2008);
Hernandez v.  Schumacher  Group
Healthcare Consulting, Inc., 835 S.E.2d
787 (2019); Summerville v. Innovative
Images, LLC, 826 S.E.2d 391 (2019);
Samadi v. Fed. Home Loan Mtg. Corp.,
809 S.E.2d 69 (2017); In re Estate of Loyd,
761 S.E.2d 833 (2014); Sierra-Corral
Homes, LLC v. Pourreza, 708 S.E.2d 17
(2011); Herring v. Harvey, 685 S.E.2d 460
(2009); NorthPoint Group Holdings, LLC
v. Morris, 685 S.E.2d 436 (2009);
Vibratech, Inc. v. Frost, 661 S.E.2d 185
(2008); Sidwell v. Sidwell, 515 S.E.2d 634
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Opening Default (Cont’d)
1. In General (Cont’d)

(1999); Tauber v. Community Centers
Two, LLC, 509 S.E.2d 662 (1998); First
Union Nat. Bank of Ga. v. Floyd, 400
S.E.2d 393 (1990); Early Co., Inc. .
Bristol Steel & Iron Works, Inc., 206
S.E.2d 612 (1974). Bowen v. Savoy, 308
Ga. 204, 839 S.E.2d 546, 2020 Ga. LEXIS
133 (2020).

When the executor of the mother’s es-
tate filed suit against the executor’s sis-
ters contending that the sisters colluded
to appropriate funds from their mother’s
estate for their own use, the trial court
erred in issuing an order denying the
sisters’ motion to set aside the default
because their failure to provide a reason-
able explanation for their failure to file a
timely answer was not required in the
“proper case” analysis. Bowen v. Savoy,
308 Ga. 204, 839 S.E.2d 546, 2020 Ga.
LEXIS 133 (2020).

To show a “proper case” for opening
default, the supreme court held that a
defendant did not have to provide a rea-
sonable explanation for the failure to file a
timely answer. Bowen v. Savoy, 308 Ga.
204, 839 S.E.2d 546, 2020 Ga. LEXIS 133
(2020).

Failure to cure defective answer
filed by non-attorney. — In a suit for
vehicle title fraud, the striking of the
company’s answer and entry of a default
judgment against the company was up-
held because the filing of its answer by a
non-attorney was not cured as a matter of
right before the entry of a pretrial order
and thereafter with leave of court before
judgment. Dal Motors, Inc. v. Orosco, 373
Ga. App. 270, 908 S.E.2d 264, 2024 Ga.
App. LEXIS 420 (2024).

Cost requirement satisfied. — Ap-
pellant was not properly denied a default
judgment against the third-party defen-
dants on the ground that the defendants
failed to pay the costs required by
0O.C.G.A. § 9-11-55 because the trial court
determined  that the  third-party
defendants satisfied the costs
requirement and the appellant did not
show that any costs relating to the default
remained unpaid. Davidson v. Lindfield
Holdings, 359 Ga. App. 432, 858 S.E.2d
247, 2021 Ga. App. LEXIS 214 (2021).
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Failure to consider whether motion
to open default was timely. — Trial
court’s order opening default against an
individual defendant had to be vacated
because the trial court did not appear to
have considered whether the individual
defendant acted promptly in moving to
open default after learning that prior
counsel had not answered the complaint
in the required time period. Kittrell v.
Dream Builder Inv., 354 Ga. App. 687, 840
S.E.2d 461, 2020 Ga. App. LEXIS 114
(2020).

Denial of request to open default
not error. Trial court did not abuse the
court’s discretion in denying the indi-
vidual defendant’s motions for a new trial
and to open the default because the defen-
dant failed to inform the court, the clerk,
the parties, and counsel of a new address
and, thus, the defendant was not without
fault in failing to appear for a noticed trial
and the motion to open default was made
after the final judgment was entered and
could not be opened. Williams v. Medinger,
349 Ga. App. 807, 824 S.E.2d 800, 2019
Ga. App. LEXIS 185 (2019), cert. denied,
No. S19C1096, 2019 Ga. LEXIS 906 (Ga.
Dec. 23, 2019).

Because the evidence supported the
trial court’s conclusion that the appellant
was properly served in March 2020, and
the appellant did not cite any other facts
demonstrating that the appellant was
prevented from responding by some provi-
dential cause over which the appellant or
the appellant’s attorney had no control,
the trial did not manifestly abuse its dis-
cretion in denying the appellant’s motion
to open default. Youd v. Beskin, 364 Ga.
App. 333, 874 S.E.2d 831, 2022 Ga. App.
LEXIS 304 (2022).

Default held properly opened, etc.

Trial court did not err in granting the
employer’s motion to open default and
denying the employee’s motion for default
after the employer made a one-day miscal-
culation in filing the employer’s answer to
the petition to confirm arbitration. Bilbo v.
Five Star Athlete Management, Inc., 334
Ga. App. 208, 778 S.E.2d 834, 2015 Ga.
App. LEXIS 603 (2015).

Default properly opened after re-
mand from federal court. — In a
whistleblower suit by a county employee,
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the trial court properly opened default
under O.C.G.A. § 9-11-55(b) because the
case had been removed to federal court
and then remanded; the county could not
file the county’s answer until the state
court case was reopened, and the county
diligently monitored the state court
docket and filed the county’s answers the
day the county learned the remand order
had been docketed. Franklin v. Eaves, 337
Ga. App. 292, 787 S.E.2d 265, 2016 Ga.
App. LEXIS 313 (2016).

2. As Matter of Right

Opening default against foreign
corporation. — Judgment denying the
defendant’s motion to set aside the default
judgment against the defendant was re-
versed because there was no evidence that
the defendant, a foreign corporation,
failed to answer or otherwise respond
within 45 days after service of the sum-
mons and complaint was perfected upon
the defendant via a commercial mailing

9-11-56. Summary judgment.

Law reviews.

For note, “Employer Beware: Changing
the Landscape of Employment Discrimi-
nation Claims at the Summary Judgment
Stage,” see 68 Mercer L. Rev. 1145 (2017).
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service; thus, the case never went into
default and the trial court was not autho-
rized to enter a default judgment.
Turfstore.Com, Inc. v. Hall, 348 Ga. App.
398, 823 S.E.2d 81, 2019 Ga. App. LEXIS
16 (2019).

3. At Any Time Before Judgment

Discretion of trial court to open
default. — Default judgment that merely
decided the issue of liability did not dis-
pose of the entire controversy and, accord-
ingly, did not constitute a final judgment
to preclude application of O.C.G.A.
§ 9-11-55(b) and require application of
0.C.G.A. § 9-11-60; opening the default
was not an abuse of discretion given there
was some evidence supporting a
third-party defendant’s claim that the
third party did not receive a court order
requiring an answer to a cross claim.
Healthy-IT, LLC v. Agrawal, 343 Ga. App.
660, 808 S.E.2d 876, 2017 Ga. App. LEXIS
546 (2017).

For article, “The City Suit,” see 72
Emory L.J. 1351 (2023).

For article, “Attorney Discipline Sum-
maries,” see 30 Ga. B.J. 65 (May 2025).
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Applicability to Certain Actions,
Proceedings, Issues, and Defenses

Whistleblowers. — In a whistleblow-
ing suit, the trial court erred in concluding
on summary judgment that judicial estop-
pel barred the employee’s claims because
the employee failed to disclose the employ-
ee’s claims in the employee’s bankruptcy
case, and then amended the employee’s
bankruptcy petition to value the employ-
ee’s claims at only one dollar because
issues of fact remained as to the employ-
ee’s intent to deceive creditors. The em-
ployee’s affidavit as to the employee’s lack
of intent to deceive created an issue of
fact. Fulton County v. Ward-Poag, 310 Ga.
289, 849 S.E.2d 465, 2020 Ga. LEXIS 729
(2020).

Summary judgment based on lack
of foreseeability of crime. — Trial court
erred by granting summary judgment
based on the lack of foreseeability of a
third-party crime; specifically, the parking
lot owners clearly knew of prior crimes on
the premises prior to the plaintiff sustain-
ing injuries. Rautenberg v. Pope, 351 Ga.
App. 503, 831 S.E.2d 209, 2019 Ga. App.
LEXIS 442 (2019), cert. denied, No.
S20C0054, 2020 Ga. LEXIS 276 (Ga. Mar.
26, 2020).

Judgment dependent on auto in-
surance policy and policy not in evi-
dence. — In an insured’s suit against an
insurance agent alleging that the agent
was aware of the need to provide coverage
for vehicles sold in South Carolina, but
the policy issued covered only vehicles at
the insured’s address in Georgia, sum-
mary judgment for the agent based on the
insured’s failure to read the policy was
error because the policy was not in evi-
dence and it was not clear that the policy
readily demonstrated that the coverage
requested had not been issued. Unique
Auto Sales, LLC v. Dunwody Ins. Agency,
348 Ga. App. 656, 824 S.E.2d 578, 2019
Ga. App. LEXIS 63 (2019).

Circumstantial evidence on causa-
tion of food poisoning sufficient to
withstand summary judgment. — In
an action by rehearsal dinner guests
against a caterer alleging food poisoning,
summary judgment for the caterer was
error; the caterer’s circumstantial evi-
dence of the absence of causation (others
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did not become ill, the guests consumed
other food and drink, and did not become
ill until days later) was contradicted by
other evidence. There was no special ele-
ment required to be shown in food poison-
ing cases. Patterson v. Kevon, LLC, 304
Ga. 232, 818 S.E.2d 575, 2018 Ga. LEXIS
536 (2018).

Contractors and subcontractors. —

Contractor’s suit against a homeowner
seeking over $33,000 for remodeling ser-
vices was subject to summary judgment;
the contract was void and unenforceable
under O.C.G.A. § 43-41-17(b) because the
contract provided for electrical and
plumbing work and the contractor did not
have licenses for electrical and plumbing
work as required by O.C.G.A. § 43-14-8. It
was inconsequential  whether the
contractor met the definition of a
“specialty contractor” in O.C.G.A. §
43-41-2(12). Restor-It, Inc. v. Beck, 352
Ga. App. 613, 835 S.E.2d 398, 2019 Ga.
App. LEXIS 605 (2019).

Propriety of Summary Judgment

Res judicata and collateral estop-
pel did not bar a second suit. — In a
suit arising out of the winding up of an
LLC, neither res judicata nor collateral
estoppel barred the non-managing mem-
ber’s breach of contract and fiduciary duty
counterclaims involving the sale of the
LLC property based on a prior suit be-
tween the same parties because the cur-
rent claims related to conduct occurring
after the first trial. Further, factual issues
remained as to whether the manager’s
loan to the LLC breached the contract or a
fiduciary duty to the non-managing mem-
ber. Eichenblatt v. Piedmont/Maple, LLC,
341 Ga. App. 761, 801 S.E.2d 616, 2017
Ga. App. LEXIS 272 (2017).

Evidence on Motion
2. Admissibility of Evidence

Causation of injuries was matter of
pure speculation or conjecture. — In
an accident in which driver one struck the
victims’ car, causing the car to spin into
driver two’s car, summary judgment was
proper as to two of the victims’ claims
against driver two for injuries that oc-
curred in the second collision based on the
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driver’s following an ambulance too
closely, because there was only specula-
tive conjecture as to whether these two
victims’ injuries were caused by the first
or second collision. Elder v. Hayes, 337 Ga.
App. 826, 788 S.E.2d 915, 2016 Ga. App.
LEXIS 413 (2016), cert. denied, No.
S16C1897, 2017 Ga. LEXIS 143 (Ga. Feb.
27, 2017).

5. Opinion Evidence

Circumstantial evidence insuffi-
cient to show tree-planting compa-
ny’s knowledge of a well. — In a wid-
ow’s claim against a tree-planting
company for the company’s failure to re-
port an abandoned well as required by
0.C.G.A. § 44-1-14, allegedly resulting in
her husband’s death when he drove over
the well in a four-wheeler, summary
judgment was proper because the widow’s
circumstantial evidence from an expert
that the company was aware of the well
due to a deviation in the row of trees at
the well’s location could not overcome the
company’s direct evidence that the
company did not know about the well.
Handberry v. Manning Forestry Servs.,
LLC, 353 Ga. App. 150, 836 S.E.2d 545,
2019 Ga. App. LEXIS 608 (2019), cert.
denied, No. S20C0605, 2020 Ga. LEXIS
548 (Ga. July 15, 2020).

Hearing of Motion for Summary
Judgment

Impact of failure to respond. —
When a party fails to respond to a motion
for summary judgment the party only
waives the right to present evidence in
opposition to the motion. Holladay v.
Cumming Family Medicine, Inc., 348 Ga.
App. 354, 823 S.E.2d 45, 2019 Ga. App.
LEXIS 7 (2019).

Failure to respond did not waive
right to oral argument. — Grant of
summary judgment to the plaintiff was
vacated and the case was remanded to the
trial court for oral argument on the mo-
tion for summary judgment because the
defendant’s failure to respond to the mo-
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tion did not waive the right to present oral
argument on the motion. Holladay w.
Cumming Family Medicine, Inc., 348 Ga.
App. 354, 823 S.E.2d 45, 2019 Ga. App.
LEXIS 7 (2019).

Appealability and Finality
1. In General

Power of Court of Appeals to re-
view. — There are instances when the
Georgia Court of Appeals will review a
record and determine that a summary
judgment ruling was right for a reason
other than the one given by the trial court,
but it is improper for the Court of Appeals
to consider whether the trial court was
“wrong for any reason.” Earls v. Aneke,
350 Ga. App. 455, 829 S.E.2d 661, 2019
Ga. App. LEXIS 364 (2019).

Appeal dismissed as untimely filed.
— In a dispossessory action, because the
defendants put the machinery of appellate
review into motion under O.C.G.A. §
9-11-56(h) and committed a procedural
default as the defendants’ application filed
10 days after the judgment was untimely
under O.C.G.A. § 44-7-56, the defendants
were foreclosed from resubmitting the
partial grant of summary judgment for
review on appeal. Born v. Born, 364 Ga.
App. 511, 874 S.E.2d 846, 2022 Ga. App.
LEXIS 301 (2022).

2. Grant of Summary Judgment

Right to review lost by failure to
appeal. — Condominium unit owner’s
appeal from a grant of partial summary
judgment in favor of an HOA was directly
appealable under O.C.G.A. § 9-11-56(h),
and the court could then consider an
earlier ruling on motions to dismiss;
however, the court could not consider an
earlier grant of partial summary
judgment that was directly appealable but
was not appealed. O.C.G.A. § 5-6-34(d)
did not provide jurisdiction because that
statute applied only to appeals taken
under § 5-6-34(a), (b), and (c). Headrick v.
Stonepark of Dunwoody Unit Owners
Ass’n, 331 Ga. App. 772, 771 S.E.2d 382,
2015 Ga. App. LEXIS 256 (2015).
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RESEARCH REFERENCES

ALR. successive motion for summary judgment
Newly discovered evidence supporting in state courts, 88 A.L.R.7th 6.

9-11-58. Entry of judgment; judge’s name to be typed, printed, or
stamped after signature; filing of civil case disposition
form.

(a) Signing. Except when otherwise specifically provided by stat-
ute, all judgments shall be signed by the judge and filed with the clerk.
The signature of the judge shall be followed by the spelling of the
judge’s name and title legibly typed, printed, or stamped. The failure of
the judgment to have the typed, printed, or stamped name of the judge
shall not invalidate the judgment.

(b) When judgment entered. The filing with the clerk of a
judgment, signed by the judge, with the fully completed civil case
disposition form constitutes the entry of the judgment, and, unless the
court otherwise directs, no judgment shall be effective for any purpose
until the entry of the same, as provided in this subsection. As part of the
filing of the final judgment, a civil case disposition form shall be filed by
the prevailing party or by the plaintiff if the case is settled, dismissed,
or otherwise disposed of without a prevailing party; provided, however,
that the amount of a sealed or otherwise confidential settlement
agreement shall not be disclosed on the civil case disposition form. The
form shall be substantially in the form prescribed by the Judicial
Council of Georgia. If any of the information required by the form is
sealed by the court, the form shall state that fact and the information
under seal shall not be provided. The entry of the judgment shall not be
made by the clerk of the court until the civil case disposition form is
filed. The entry of the judgment shall not be delayed for the taxing of
costs. This subsection shall not apply to actions brought pursuant to
Article 3 of Chapter 7 of Title 44, relating to landlord and tenant
dispossessory proceedings.

History. third sentence, and substituted “Article 3

Ga. L. 1966, p. 609, § 58; Ga.L.1993,p. of Chapter 7 of Title 44, relating to land-
91, § 9; Ga. L. 2000, p. 850, § 2; Ga. L. lord and tenant dispossessory proceed-
2006, p. 648, § 2/HB 1195; Ga. L. 2017, p.  ings” for “Code Sections 44-7-50 through

3818, § 2-2/SB 132. 44-7-59” at the end of the last sentence.
Amendments. ) Law reviews.
The 2017 amendment, effective Janu- For article with annual survey on do-

ary 1, 2018, in subsection (b), substituted mestic relations, see 73 Mercer L. Rev. 89
“by the Judicial Council of Georgia” for “in  (2021).

Code Section 9-11-133” at the end of the
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JUDICIAL DECISIONS

Construction with 0.C.G.A. §§ 9-2-
60(b) and 9-11-41(e). — Trial court did
not err in dismissing the action under the
five-year rule, O.C.G.A. §§ 9-2-60(b) and
9-11-41(e), because no written order had
been taken in the case for a period of five
years and an order authorizing an
attorney to withdraw during the five-year
period did not toll the time because the
order was void since the order was entered
in violation of a bankruptcy stay. Miller v.
Lomax, 333 Ga. App. 402, 773 S.E.2d 475,
2015 Ga. App. LEXIS 390 (2015), cert.
denied, No. S15C1838, 2016 Ga. LEXIS 19
(Ga. Jan. 11, 2016).

Parent could not be held in con-
tempt of verbal ruling to pay child
support. — Trial court erred in holding
the parent in contempt for failing to pay
child support and non-covered health care
expenses as there was no court order for
the parent to pay child support and part of
the non-covered healthcare expenses for
the child because, at the time the trial
court issued the court’s final order, the
trial court had not ordered the parent to

9-11-60. Relief from judgments.

Law reviews.
For annual survey on business associa-
tions, see 70 Mercer L. Rev. 19 (2018).
For annual survey on wills, trusts,
guardianships, and fiduciary administra-
tion, see 71 Mercer L. Rev. 327 (2019).

pay child support; and, even if the parties
had reached an agreement about child
support, they failed to submit it to the
trial court and obtain a consent order,
and, thus, the trial court was not autho-
rized to hold the parent in contempt of a
verbal ruling that had not been reduced to
writing, signed by the judge, and filed
with the court clerk. Tate v. Tate, 340 Ga.
App. 361, 797 S.E.2d 227, 2017 Ga. App.
LEXIS 67 (2017).

Failure to object to order of con-
tempt waived appeal. — In an appeal
challenging an order of contempt arising
as a discovery sanction entered against
the appellants, the court held that be-
cause the appellants failed to object below
about the order to compel and for sanc-
tions, the appellants did not give the trial
court opportunity to correct the alleged
error, therefore, there was nothing for the
appellate court to review. Roberts v. First
Ga. Cmty. Bank, 335 Ga. App. 228, 779
S.E.2d 113, 2015 Ga. App. LEXIS 766
(2015).

For article with annual survey on do-
mestic relations, see 73 Mercer L. Rev. 89
(2021).

For article, “The City Suit,” see 72
Emory L.J. 1351 (2023).

JUDICIAL DECISIONS

ANALysIS

GENERAL CONSIDERATION
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MortioN For NEw TRIAL
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Law oF THE CaSE RULE

2025 Supp.

109



9-11-60

General Consideration

Original order on child custody
modification not set aside when cor-
rected. — Trial court’s order amending
an earlier child custody modification judg-
ment because the order contained terms
inserted by the mother’s counsel and not
pronounced by the trial court in the
court’s oral ruling was proper under
O.C.G.A. § 19-9-3(b) based on the
evidence showing that the original order
did not accurately reflect the trial court’s
ruling; the trial court did not set aside the
court’s original order under O.C.G.A.
§ 9-11-60(d)(2) but left much of the
original order intact. Epstiner v. Spears,
340 Ga. App. 199, 796 S.E.2d 919, 2017
Ga. App. LEXIS 40 (2017).

Attempt to set aside time barred in
divorce action. — Even if the plaintiff
had the standing to ask for the 2012
divorce decree to be set aside, both Geor-
gia’s general fraud statute of limitation
and the statute of limitation to set aside a
judgment based on fraud had run before
the plaintiff filed the complaint on Sep-
tember 22, 2017; therefore, the trial court
properly granted the defendant’s motion
to dismiss the complaint. Copeland v.
Miller, 347 Ga. App. 123, 817 S.E.2d 692,
2018 Ga. App. LEXIS 468 (2018).

Fraud not shown. — Trial court prop-
erly granted summary judgment to an
ex-husband as to the ex-wife’s and moth-
er’s action to set aside or modify a divorce
decree because they did not present evi-
dence that the ex-husband committed any
act of fraud concealing any act as there
was no genuine issue of material fact that
the former spouses did not own any real
estate at the time of their divorce and that
they knowingly remained together even
after the divorce. Robertson v. Robertson,
333 Ga. App. 864, 778 S.E.2d 6, 2015 Ga.
App. LEXIS 549 (2015).

Power of court to set aside judg-
ment in same term does not extend to
a domesticated foreign judgment. —
Inherent power of a Georgia court to set
aside a judgment within the same term of
court in which the judgment was entered
does not extend to a foreign judgment
domesticated under O.C.G.A. § 9-12-130
et seq. Lemcon USA Corp. v. Icon Tech.
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Consulting, Inc., 301 Ga. 888, 804 S.E.2d
347, 2017 Ga. LEXIS 707 (2017).

Relief not available due to garnish-
ee’s negligence. — Trial court erred in
ruling that the court’s acts, specifically
counsel’s telephone conversation with the
garnishee’s registered agent, warranted
setting aside the default judgment be-
cause the agent was made aware that the
creditor was pursuing the garnishment
action against the garnishee, but neither
the agent nor the garnishee did anything
in response until moving for relief from
default nine months after default judg-
ment was entered and, thus, the garnish-
ee’s negligence precluded relief from de-
fault. Principal Lien Servs., LLC v. NAH
Corp., 346 Ga. App. 277, 814 S.E.2d 4,
2018 Ga. App. LEXIS 367 (2018), cert.
denied, No. S18C1449, 2019 Ga. LEXIS 35
(Ga. Jan. 7, 2019).

Power of Court over Judgments,
Generally

Opening default. — Trial court erred
by denying the plaintiff's motion for con-
tempt sanctions against the defaulted de-
fendant because the trial court improperly
reconsidered issues that were settled by
the default judgment when the court ruled
that the plaintiff was not entitled to a
contempt judgment since the plaintiff did
not have enough years of service to vest in
the retirement plan and was, thus, not
entitled to the retirement benefits the
plaintiff sued for. Valley v. S. Atl. Conf. of
Seventh-day Adventist, 347 Ga. App. 131,
817 S.E.2d 704, 2018 Ga. App. LEXIS 471
(2018).

Collateral Attack

Consent judgment not subject to
collateral attack for want of assent. —
Consent judgment was not void on the
judgment’s face; thus, if the objectors
wished to attack the consent judgment, it
had to be done in the court where the
judgment was rendered, which was the
Superior Court of Gwinnett County.
Merchant v. Ultra Grp. of Cos. (In re
Al-Karim, Inc.), 529 B.R. 366, 2015 Bankr.
LEXIS 1320 (Bankr. N.D. Ga. 2015).

Motion for New Trial
Extraordinary motions for new

trial rest largely within the trial
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court’s discretion, etc. Sentencing or-
der on a criminal attempt count was va-
cated because the trial court was without
authority to enter a February 2018 sen-
tence since the Georgia Supreme Court
had already determined that the appel-
lant was not convicted of felony murder or
criminal attempt, which was the law of
the case, and prevented the trial court
from revisiting the issue and the court
inappropriately granted a new trial.
Hollmon v. State, 305 Ga. 90, 823 S.E.2d
771, 2019 Ga. LEXIS 56 (2019).

Motion to Set Aside

Correction of clerical or IT issues.
— In an employment related lawsuit, the
plaintiff clearly filed the plaintiff’'s motion
pursuant to O.C.G.A. § 9-11-60(b) and (g)
— not subsection (d) — seeking to correct
a “clerical mistake... arising from
oversight or omission” caused by an IT
issue resulting in the parties never
receiving the filed order. An order denying
such a motion is directly appealable.
Garcia-Diaz v. Women’s Specialists of N.
Ga., 367 Ga. App. 479, 887 S.E.2d 77, 2023
Ga. App. LEXIS 172 (2023).

Construction with O.C.G.A. § 15-6-
21. — Trial court did not abuse the court’s
discretion denying the plaintiff’s motion to
set aside the judgment pursuant to
0.C.G.A. § 9-11-60(g) because it was
unrefuted that the trial court mailed the
order to the address on record, although it
was later returned stamped undeliverable
and the court followed through with the
duty imposed upon the court by O.C.G.A.
§ 15-6-21(c). Syed v. Merchant’s Square
Office Bldgs., LLC, 354 Ga. App. 365, 841
S.E.2d 8, 2020 Ga. App. LEXIS 173 (2020).

Power of court. — Trial court abused
the court’s discretion when the court de-
nied an insurer’s motion to intervene as
untimely and unmeritorious because it
was so situated by the sisters’ settlement
that the disposition of the original action,
including the entry of the default judg-
ment against the other sister, the settle-
ment, and the consequent withdrawal of
the motion to set aside as a practical
matter impaired or impeded its ability to
protect its interest, which was not ad-
equately represented by existing parties.
Liberty Mut. Fire Ins. Co. w
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Quiroga-Saenz, 343 Ga. App. 494, 807
S.E.2d 460, 2017 Ga. App. LEXIS 520
(2017).

Trial court erred in finding that there
was a non-amendable defect in the record,
which would warrant setting aside the
workers’ compensation award because
there was no evidence to support the trial
court’s factual finding that the probate
court required the written approval of the
workers’ compensation award. Smith v.
Parks Hotels & Resorts, 364 Ga. App. 192,
874 S.E.2d 383, 2022 Ga. App. LEXIS 280
(2022).

Consideration of all circumstances.
— Petitioner’s case was remanded to the
habeas court for it to consider the motion
to set aside in a manner that takes into
account the affidavit of habeas counsel in
the context of all the circumstances of the
case because the habeas court did not
make a finding as to whether habeas
counsel received notice of the final habeas
hearing based on a consideration of the
affidavit of habeas counsel thus, the ha-
beas court’s analysis was incomplete.
Case v. State, 300 Ga. 208, 794 S.E.2d 93,
2016 Ga. LEXIS 766 (2016).

Default judgment entered on an im-
proper basis. — Default judgment was
entered against an insurer on an improper
basis and therefore should have been set
aside under O.C.G.A. § 9-11-60(d)(3); the
trial court erred in deciding in an ex parte
hearing without notice that the insurer’s
motion to dismiss filed in response to the
insureds’ complaint was an insufficient
answer. Additionally, the motion to
dismiss was a dispositive motion that
should have been disposed of before a
default judgment was entered. Central
Mutual Insurance Company V.
Kicklighter, 339 Ga. App. 658, 794 S.E.2d
258, 2016 Ga. App. LEXIS 677 (2016).

Discretion to open default to be ex-
ercised in accordance with law. —
Trial court did not err when the court set
aside the default judgment entered
against the nonresident company on
grounds that the court lacked personal
jurisdiction over the company because the
plaintiff’s purported service on the com-
pany was deficient in that the entry of
service form contained no indication that
the individual who was served was autho-
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rized to accept service. Delta Aliraq, Inc. v.
Arcturus Int’l, LL.C, 345 Ga. App. 778, 815
S.E.2d 129, 2018 Ga. App. LEXIS 282
(2018).

Trial court’s denial of motion to set
aside default as to attorney fees was re-
versed because of trial court’s failure to
hold a hearing on unliquidated damages
was error as the failure to prove attorney
fee damages constituted a nonamendable
defect within the meaning of O.C.G.A. §
9-11-60(d)(3). Redan Shops, LLC v. FSFP
Atlanta, LLC, 366 Ga. App. 691, 883
S.E.2d 902, 2023 Ga. App. LEXIS 64
(2023).

Denial of a default judgment was re-
versed, and the case was remanded to the
trial court because plaintiff did not show
that the clerk of court complied with
0O.C.G.A. § 9-11-4(H)(1)(C) as there was no
evidence that the notice of publication of
service, publication order, and complaint
were actually mailed to defendant by the
clerk of court in accordance with §
9-11-4(f)(1)(C). Amisano v. Cross Creek
Condominium Association, Inc., 369 Ga.
App. 296, 893 S.E.2d 499, 2023 Ga. App.
LEXIS 447 (2023).

In a garnishment proceeding, the trial
court abused its discretion denying the
garnishee’s motion to set aside the default
judgment because the garnishor used the
incorrect garnishment form against the
garnishee, which was not a financial insti-
tution as defined under O.C.G.A. § 18-4-1
(4). Ameriprise Holdings, Inc. w.
McCampbell, 371 Ga. App. 323, 899
S.E.2d 509, 2024 Ga. App. LEXIS 147
(2024).

Trial court erred by concluding that
appellant was a financial institution be-
cause appellant did not hold bank deposits
or savings accounts and it did not have
actual custody of client funds. Because
appellant did not meet the definition of a
financial institution, appellee used the
wrong summons form to initiate her gar-
nishment action against appellant and,
therefore, appellee failed to obtain per-
sonal jurisdiction over appellant. RBC
Global Asset Mgmt. (U.S.), Inc. w
Lattimore, 320 Ga. 77, 907 S.E.2d 696,
2024 Ga. LEXIS 238 (2024).
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Uniform Enforcement of Foreign
Judgments Law. — Because a trial court
was authorized only to address the merits
of a motion to set aside a foreign default
judgment under O.C.G.A. § 9-11-60(d),
and the judgment debtor failed to file an
application for discretionary appeal as
required by O.C.G.A. § 5-6-35(a)(8), (b),
(f), the court lacked jurisdiction over the
appeal. Lemcon USA Corp. v. Icon Tech.
Consulting, Inc., 338 Ga. App. 459, 789
S.E.2d 832, 2016 Ga. App. LEXIS 473
(2016), affd, 301 Ga. 888, 804 S.E.2d 347,
2017 Ga. LEXIS 707 (2017).

Non-relative couple lacked stand-
ing to seek custody. — Judgment
awarding a couple custody of a minor child
was reversed because the couple, as third
party non-relatives, did not have standing
to initiate the proceedings in superior
court seeking custody of the minor child
who had been placed by another court, at
least temporarily, in their custody.
Wallace v. Chandler, 360 Ga. App. 541,
859 S.E.2d 100, 2021 Ga. App. LEXIS 199
(2021).

Lack of grounds to set aside judg-
ment. — Trial court’s third order regard-
ing child support, effectively reopening
the evidence regarding the husband’s pay-
ment history and income and essentially
retrying the wife’s previous contempt ac-
tion was error as there was no indication
that the trial court found any of the lim-
ited, enumerated grounds to set aside a
judgment. Jones v. Jones, 298 Ga. 762,
787 S.E.2d 682, 2016 Ga. LEXIS 246
(2016).

Extent to which default judgment
was set aside was not detailed. — In a
wrongful death action, the contested de-
fault judgment was vacated and the case
remanded to the trial court for the court to
make explicit any basis for the court’s
decision relative to whether the defen-
dants’ motion to set aside should be
granted as the order, while granting the
defendants’ motion to set aside, did not
specify the extent to which such default
judgment was set aside. Dockery w.
Haedong Indus. Co., 355 Ga. App. 436,
844 S.E.2d 496, 2020 Ga. App. LEXIS 327
(2020).

Facsimile service on attorney not
compliant. — Custody modification or-
der granting custody to a father was re-
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versed because the father’s motion to
modify custody was served on the moth-
er’s counsel by facsimile and, as a result,
did not satisfy the statutory requirements
for service found in O.C.G.A. § 9-11-5(b)
and constituted a nonamendable defect on
the face of the record. Fiffee v. Jiggetts,
353 Ga. App. 730, 839 S.E.2d 224, 2020
Ga. App. LEXIS 72 (2020).

Inapplicable to set-aside petition in
probate proceeding. — Because the
Civil Practice Act’s (O.C.G.A. T. 9, Ch. 11)
procedure for attacking a judgment
through a set-aside motion was more re-
strictive than the Probate Code’s proce-
dure for attacking an order admitting a
will to probate on the ground that another
will should be admitted to probate, the
constraints of the Civil Practice Act did
not apply in the probate proceeding, and
the probate court erred in denying the
step-son’s set-aside petition for failing to
meet the requirements of the Civil Prac-
tice Act, rather than ruling on the merits
of the petition. In re Estate of Jones, 346
Ga. App. 877, 815 S.E.2d 599, 2018 Ga.
App. LEXIS 357 (2018), cert. denied, No.
S18C1620, 2019 Ga. LEXIS 292 (Ga. Apr.
29, 2019).

Probate court erred in rejecting the
step-son’s set-aside petition on the basis
that the court did not satisfy O.C.G.A.
§ 9-11-60(d) as that provision set out the
narrow grounds on which a motion to set
aside a judgment could be brought under
the Civil Practice Act (O.C.G.A. T. 9, Ch.
11), but set-aside petitions in probate
proceedings were special statutory
proceedings, and the specific rules of
practice and procedure for such petitions
were set out at O.C.G.A. §§ 53-5-50 and
53-5-51; thus, to the extent that those
specific rules of practice and procedure
conflicted with the Civil Practice Act,
pursuant to O.C.G.A. § 9-11-81, the Civil
Practice Act did not apply and the probate
court’s order ruling on the set-aside
petition was reversed. In re Estate of
Jones, 346 Ga. App. 877, 815 S.E.2d 599,
2018 Ga. App. LEXIS 357 (2018), cert.
denied, No. S18C1620, 2019 Ga. LEXIS
292 (Ga. Apr. 29, 2019).

Overly broad declaratory judgment
set aside. — Denial of the beneficiary’s
motion to set aside the judgment was
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reversed because by barring the beneficia-
ry’s future claim, the trial court exceeded
the permissible scope of a declaratory
judgment as the order did not simply
declare the rights of the beneficiary but
also included her spouse, heirs, devisees,
successors, assigns and anyone or any-
thing in the whole world claiming under
the beneficiary. Walker v. Richmond, 362
Ga. App. 803, 870 S.E.2d 229, 2022 Ga.
App. LEXIS 103 (2022).

Motion to set aside must be based,
etc.

Bail bondsman was not entitled to have
the forfeiture of the bondsman’s bond set
aside under O.C.G.A. § 9-11-60(d)(3)
based on the accused principal’s entry into
a pretrial diversion program because the
program was not “court ordered” as
required for release of the surety under
0.C.G.A. § 17-6-31(d)(1)(C). AA-Profl
Bail Bonding v. Deal, 332 Ga. App. 857,
775 S.E.2d 217, 2015 Ga. App. LEXIS 409
(2015).

In a divorce action, etc.

Trial court’s orders finding an ex-hus-
band in contempt for failing to pay his
ex-wife child support and alimony and
incarcerating him until he purged the
contempt were affirmed because the evi-
dence established he was willfully failing
or refusing to pay as he was living a
comfortable life, drew a significant salary
per month, had cash accounts with thou-
sands of dollars in them, and no evidence
of debt or borrowing money was pre-
sented. Bernard v. Bernard, 347 Ga. App.
429, 819 S.E.2d 688, 2018 Ga. App. LEXIS
535 (2018).

Meritorious reason necessary for
setting aside of judgment. — Trial
court did not abuse the court’s discretion
in declining to set aside the judgment and
open default because the defendant did
not show that the defendant was entitled
to a new trial as negligence in allowing
the case to go into default was not a
mistake to support relief under O.C.G.A.
§ 9-11-60(d), venue remained proper in
the county under O.C.G.A. § 9-10-93, and
any asserted procedural errors did not
warrant the setting aside of the judgment.
Granite Loan Solutions, LLC v. King, 334
Ga. App. 305, 779 S.E.2d 86, 2015 Ga.
App. LEXIS 626 (2015).
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Court erred in dismissing com-
plaint for failure to state claim. —

While the trial court properly analyzed
the motion under O.C.G.A. § 9-11-60, the
court erred in dismissing the plaintiffs’
challenge to the consent judgment under
0.C.G.A. § 9-12-17, which permits
creditors or bona fide purchasers to attack
a judgment for fraud or collusion,
whenever and wherever it interferes with
their rights, either at law or in equity, as
sufficient allegations were set forth in the
complaint to state a claim and discovery
was necessary. Lyle v. Fulcrum Loan
Holdings, 354 Ga. App. 742, 841 S.E.2d
182, 2020 Ga. App. LEXIS 190 (2020),
cert. denied, No. S20C1327, 2020 Ga.
LEXIS 789 (Ga. Oct. 19, 2020), cert.
denied, No. S20C1103, 2020 Ga. LEXIS
787 (Ga. Oct. 19, 2020).

Motion to set aside proper when
protective order overbroad. — In
granting a neighbor a three-year protec-
tive order against the defendant under
0.C.G.A. §§ 16-5-90 and 16-5-94, the trial
court exceeded the court’s authority in
banning the defendant from the
defendant’s residence for three years
because this would prevent the defendant
from going to the defendant’s home even
when the neighbor was not at the
neighbor’s home; the stalking statute
protected people, not places. The trial
court should have granted the defendant’s
motion to set aside the order in part under
0.C.G.A. § 9-11-60(d)(3). Bruno v. Light,
344 Ga. App. 799, 811 S.E.2d 500, 2018
Ga. App. LEXIS 143 (2018).

Appeal from denial of motion. —

Parent’s appeal from the imposition of
attorney’s fees against the parent in a
contempt finding was dismissed as un-
timely under O.C.G.A. § 5-6-38(a); the
parent’s motion for new trial was
improper and did not toll the time for
filing the appeal. Even if the motion were
construed as a motion to set aside under
0.C.G.A. § 9-11-60, the denial was not
directly appealable, but required the filing
of an application for discretionary appeal
under O.C.G.A. § 5-6-35(b). Parker w.
Robinson, 337 Ga. App. 362, 787 S.E.2d
317, 2016 Ga. App. LEXIS 335 (2016).

114

CIVIL PRACTICE

9-11-60

Time of Relief

Motion to set aside voidable judg-
ment untimely. — Although the Georgia
judgment was duplicative of the previ-
ously obtained South Carolina judgment,
the Georgia Judgment was no longer void-
able because the defendant failed to
timely move to set the judgment aside
within three years and, thus, the defen-
dant was bound by that judgment.
Williams v. Willis, 340 Ga. App. 740, 798
S.E.2d 323, 2017 Ga. App. LEXIS 134
(2017).

Judgment that is void for lack of
jurisdiction of the person may be at-
tacked at any time; etc. Magistrate
court erred in denying as untimely a mo-
tion to set aside a default judgment for
lack of personal jurisdiction asserting that
the defendant was improperly served by
publication; under O.C.G.A. §§ 9-11-60(f)
and 15-10-43(g), a motion to attack a void
judgment could be filed at any time.
Jorree v. PMB Rentals, LLC, 349 Ga. App.
332, 825 S.E.2d 817, 2019 Ga. App. LEXIS
162 (2019).

Three-year limit not applicable to
judgment void on its face. — Trial
court properly dismissed the defendant
because the bare conclusion that that de-
fendant was part of a scheme to divert
checks from a business did not follow from
facts well pled in the complaint and the
defendant also moved to set aside the
default judgment within the three years
required under O.C.G.A. § 9-11-60(f).
Stewart Ausband Enters. v. Holden, 349
Ga. App. 295, 826 S.E.2d 138, 2019 Ga.
App. LEXIS 153 (2019).

Deadline applicable. — Deadline in
0.C.G.A. § 9-11-60(f) was held to apply to
entry of judgment complained about.
Stewart Ausband Enters. v. Holden, 349
Ga. App. 295, 826 S.E.2d 138, 2019 Ga.
App. LEXIS 153 (2019).

Correction of clerical mistakes. —
In an action arising from the purchase
and sale of real property, the seller’s claim
that the trial court erred because the
court made impermissible substantive
modifications to the consent arbitration
award failed because the modifications
were correcting a misnomer or clerical
error and were not substantive. Nawkaw
Props. v. Patel, No. A22A0247, No.
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A22A0248, 2022 Ga. App. LEXIS 559 (Ga.
Ct. App. June 30, 2022).

Amended order could not be con-
sidered since notice of appeal already
filed. — Trial court’s amended order could
not be considered for purposes of an ap-
peal, even if a remand became necessary
as a consequence of the amendment to the
order occurring after the notice of appeal
was filed in the case. Thomas v. Gregory,
332 Ga. App. 286, 772 S.E.2d 382, 2015
Ga. App. LEXIS 285 (2015).

Court authorized to correct clerical
mistakes at any time. — Trial court
properly exercised the court’s inherent
power to correct a clerical mistake be-
cause the amended judgment did not alter
the jury’s verdict, but rather amended the
language of the judgment to properly re-
flect an award for interest calculated on
the principal amounts. Wilson w.
Wernowsky, 355 Ga. App. 834, 846 S.E.2d
101, 2020 Ga. App. LEXIS 392 (2020),
cert. denied, No. S20C1489, 2021 Ga.
LEXIS 108 (Ga. Mar. 1, 2021), cert.
denied, No. S20C1488, 2021 Ga. LEXIS 95
(Ga. Mar. 1, 2021).

No clerical errors found. — Trial
court’s award of $160 per month in child
support could not be considered a mere
clerical error because the order expressly
provided for payment of $160 per month
and no other amount. Although the Child
Support Addendum and Child Support
Worksheet showed a different amount, the
trial court’s order contained no reference
to either the worksheet or the addendum.
Ekhorutomwen v. Jamison, 356 Ga. App.
807, 849 S.E.2d 235, 2020 Ga. App. LEXIS
532 (2020).

Law of the Case Rule

Questions decided by appellate
court binding as law of case. — When
the general contractor sought partial sum-
mary judgment as to the contractor’s
claims for liability under the payment and
performances bonds and the contractor’s
surety bad-faith claim, the trial court
properly denied the general contractor’s
motion for partial summary judgment be-
cause the general contractor did not show
that the evidentiary posture had changed
such that the law-of-the-case doctrine did
not apply; thus, the appellate court’s prior
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holding that several genuine issues of
material fact remained as to the general
contractor’s claims for liability on the pay-
ment and performance bonds was the law
of the case. Choate Constr. Co. w.
Auto-Owners Ins. Co., 335 Ga. App. 331,
779 S.E.2d 465, 2015 Ga. App. LEXIS 698
(2015).

In a city’s action to recover unpaid oc-
cupancy taxes from several online travel
companies pursuant to O.C.G.A.
§ 48-13-50 et seq., summary judgment for
the companies was proper on the city’s
breach of constructive trust claim under
0.C.G.A. § 53-12-132(a) because, under
the law of the case, O.C.G.A. § 9-11-60(h),
that claim had been rejected by the trial
court and affirmed in a prior appeal. City
of Atlanta v. Hotels.com, L.P., 332 Ga.
App. 888, 775 S.E.2d 276, 2015 Ga. App.
LEXIS 423 (2015), cert. denied, No.
S15C1762, 2015 Ga. LEXIS 701 (Ga. Oct.
5, 2015).

Because the appellate court’s prior opin-
ion determined that the broker was acting
as the agent of the insureds when the
broker procured the broad horizon avia-
tion insurance policy and accepted deliv-
ery of the policy in Atlanta, Georgia, and
the insureds did not materially add to the
record on the issue that Georgia law, not
Delaware law, applied to the case, the law
of the case rule precluded the appellate
court from revisiting that issue in the
current appeal. Lima Delta Co. v. Global
Aero., Inc., 338 Ga. App. 40, 789 S.E.2d
230, 2016 Ga. App. LEXIS 430 (2016).

Lender’s claim that a borrower could
not seek to recover damage to the borrow-
er’s credit standing in a wrongful foreclo-
sure claim was foreclosed because, in a
prior appeal, the court held that such
damage was legally compensable and that
holding was the law of the case under
0.C.G.A. § 9-11-60(h). Zhong v. PNC
Bank, N.A., 345 Ga. App. 135, 812 S.E.2d
514, 2018 Ga. App. LEXIS 184 (2018),
cert. denied, No. S18C1034, 2018 Ga.
LEXIS 696 (Ga. Oct. 9, 2018), cert. denied,
No. S18C1032, 2018 Ga. LEXIS 700 (Ga.
Oct. 9, 2018).

In a dispute over compensation between
firefighters and the city, the trial court’s
March 7, 2017 order was based on a legal
conclusion that directly complied with
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prior appellate precedent; thus, such prec-
edent was the law of the case and binding.
Shelnutt v. Mayor & Aldermen of
Savannah, 349 Ga. App. 499, 826 S.E.2d
379, 2019 Ga. App. LEXIS 190 (2019),
cert. denied, No. S19C0999, 2019 Ga.
LEXIS 807 (Ga. Nov. 18, 2019).

Given that the appellant obtained an
out-of-time appeal, the time was ripe for
the trial court to implement the appellate
court’s prior holding of merging the appel-
lant’s convictions for aggravated assault
on and felony obstruction of an officer for
sentencing purposes because both acts
concerned the use of the appellant’s hands
or fist. Reid v. State, 353 Ga. App. 304, 836
S.E.2d 235, 2019 Ga. App. LEXIS 682
(2019).

Finding of prejudice in an ineffec-
tive assistance of counsel claim bind-
ing. — Trial court erred in finding that
the defendant was not entitled to an out-
of-time appeal because the defendant had
not established ineffective assistance of
counsel because a previous appeal had
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established that the defendant had raised
a meritorious merger issue, and this de-
termination was binding on the trial
court, and it was undisputed that counsel
had failed to inform the defendant of the
defendant’s appeal rights, establishing de-
ficient performance. Reid v. State, 344 Ga.
App. 895, 812 S.E.2d 89, 2018 Ga. App.
LEXIS 159 (2018).

Change in evidentiary posture of
case. — Despite the Georgia Supreme
Court previously suggesting the ex-hus-
band could be assessed for damages and
repairs to the rental property, such a rem-
edy could no longer serve the purpose of
civil contempt to obtain future compliance
with the divorce decree since the rental
property was foreclosed upon and sold;
thus, future compliance was no longer at
issue and the trial court was authorized to
impose unconditional criminal punish-
ment for the ex-husband’s prior acts of
contumacy. Sponsler v. Sponsler, 353 Ga.
App. 627, 838 S.E.2d 921, 2020 Ga. App.
LEXIS 56 (2020), cert. denied, No.
S20C0952, 2020 Ga. LEXIS 722 (Ga. Sept.
8, 2020).

RESEARCH REFERENCES
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Construction and application of state
rules of civil procedure authorizing relief
from final judgment or order for “any
other reason” — general principles, 86
A.L.R.6th 321.

Construction and application of state
rules of civil procedure authorizing relief
from final judgment or order for “any
other reason” — negligence and inten-
tional tort cases, 87 A.L.R.6th 197.

Construction and application of state
rules of civil procedure authorizing relief
from final judgment or order for “any
other reason” — real estate and construc-
tion-related cases, 88 A.L.R.6th 385.

Construction and application of state
rules of civil procedure authorizing relief
from final judgment or order for “any
other reason” — business-related, corpo-
rate, and contract cases, 89 A.L.R.6th 409.
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Construction and application of state
rules of civil procedure authorizing relief
from final judgment or order for “any
other reason” — probate and family law
cases, 90 A.L.R.6th 451.

Construction and application of state
rules of civil procedure authorizing relief
from final judgment or order for “any
other reason” — employment, insurance,
workers’ compensation, and other and un-
specified cases, 91 A.L.R.6th 171.

Necessity and sufficiency of purge pro-
vision of contempt order related to child
custody or visitation, 79 A.L.R.7th 8.

What constitutes “mistake” under Fed.
R. Civ. P. Rule 60(b)(1) so as to permit
court to relieve party from final judgment,
order, or proceeding—federal appellate
cases, 61 A.L.R. Fed. 3d 3.

Grounds for relief under Fed. R. Ciwv.
Proc. 60(b)(1) for pro se plaintiffs, 82
A.L.R. Fed. 3d 7.
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JUDICIAL DECISIONS

Trial court erroneously withdrew
admission without motion. — In a
premises liability action, the trial court
erred by withdrawing the defendant’s ad-
mission as to the condition of the ceiling
that collapsed and fell on the plaintiff
which deprived the plaintiff of the oppor-
tunity to inform the jury that one of the
essential elements of the plaintiff’s action
had been proven as a matter of law, which
was not harmless. McClarty v. Trigild Inc.,
339 Ga. App. 691, 794 S.E.2d 408, 2016
Ga. App. LEXIS 555 (2016).

Admission of medical records
harmless. — Even if the trial court erred
by admitting the medical records of a
non-party treating physician during the
medical malpractice claim against the pa-
tient’s oncologist, the error was harmless
because the altered medical record alleg-
ing that the patient was noncompliant
had no bearing on the claims that the
oncologist breached the standard of care
by failing to follow up on the abnormal
PET scan and noting in the record that
there was no evidence of disease.
Ross-Stubblefield v. Weakland, 359 Ga.
App. 523, 859 S.E.2d 502, 2021 Ga. App.
LEXIS 231 (2021).

Failure to allow certain cross-ex-
amination constituted harmless er-
ror. — In a premises liability action, be-
cause the store manager testified on direct
examination that it was a store employee
who had placed the boxes that fell and
injured the plaintiff, the trial court’s fail-
ure to allow the plaintiff to question the
store manager if anyone other than a
store employee placed the boxes in ques-
tion did not harm the plaintiff, and pro-
vided no basis for granting plaintiff a new
trial. Hillman v. Aldi, Inc., 349 Ga. App.
432,825 S.E.2d 870, 2019 Ga. App. LEXIS
186 (2019).

Ex parte communication not harm-
less error. — In a medical malpractice
case in which the trial judge received and
answered a note from the jury without
advising the parties or counsel, the plain-
tiffs were entitled to a new trial because
the plaintiffs’ substantial rights to be
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present under due process and Ga. Const.
1983, Art. I, Sec. I, Para. XII, had been
infringed. Plaintiffs were unable to
demonstrate harm because the note was
destroyed and the trial judge and jurors
disagreed on the note’s contents,
preventing supplementing the record
under O.C.G.A. § 5-6-41. Phillips wv.
Harmon, 297 Ga. 386, 774 S.E.2d 596,
2015 Ga. LEXIS 485 (2015).

Failure to give curative instruction
on lien based care harmless. — In a
premises liability action, although the
plaintiff was correct that at the time de-
fense counsel explained a lien-based medi-
cal practice to the plaintiff’s son there was
no evidence about what was meant by a
lien-based practice or that the medical
group that the plaintiff saw after the
incident operated that type of practice,
any error in refusing to give a curative
instruction requiring the jury to disregard
defense counsel’s statements defining a
lien-based medical practice was harmless
error and did not entitle the plaintiff to a
new trial because other evidence was sub-
sequently admitted that showed that the
medical group was treating the plaintiff
on a lien basis. Hillman v. Aldi, Inc., 349
Ga. App. 432, 825 S.E.2d 870, 2019 Ga.
App. LEXIS 186 (2019).

Error not harmless. — Trial court
erred in excluding evidence that a city bus
driver was issued a citation for a lane
change violation in an accident that re-
sulted in the plaintiff’s injuries and that
the bus driver paid the citation without
entering a plea or appearing to contest the
citation, acknowledging guilt wunder
0.C.G.A. § 40-13-58 and establishing
negligence per se. The error was not
harmless because the error prevented the
plaintiff from establishing negligence as a
matter of law and from impeaching the
driver’s inconsistent trial testimony. Agic
v. MARTA, 334 Ga. App. 679, 780 S.E.2d
79, 2015 Ga. App. LEXIS 694 (2015).

In a medical malpractice case, because
the Katz Committee Findings were used
to unfairly impeach the plaintiff’s expert
witness as to the core issue of the stan-
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dard of care, and because the sanctioning
of a different anesthesiologist by the
American Society of Anesthesiologists
(ASA) for violating ASA expert-witness
guidelines was conflated with standard-
of-care issues reserved for the jury, the
admission of that evidence was not harm-
less, was in fact prejudicial, and the plain-
tiff was entitled to a new trial. Moore v.
WellStar Health System, Inc., 349 Ga.
App. 834, 824 S.E.2d 787, 2019 Ga. App.
LEXIS 211 (2019), cert. denied, No.
S19C1100, 2019 Ga. LEXIS 815 (Ga. Now.
18, 2019), cert. denied, No. S20C0381,
2019 Ga. LEXIS 822 (Ga. Nov. 18, 2019).

Trial court erred in adopting verbatim
the order drafted by the plaintiff denying
the defendant’s motion for a protective
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order and/or to quash a subpoena served
on a non-party as the order contained
numerous findings which were unsup-
ported by the evidence in the record before
the trial court, including the legal conclu-
sion that the defendant misappropriated
the plaintiff’s processes which constituted
trade secrets under California law. Fur-
ther, the errors were not harmless be-
cause the appellate court could not say
that an unsupported finding that the de-
fendant shared trade secrets with a differ-
ent co-manufacturer had no impact on the
trial court’s ruling that the evidence was
discoverable. Beyond Meat, Inc. v. Don
Lee Farms, 358 Ga. App. 77, 853 S.E.2d
667, 2021 Ga. App. LEXIS 5 (2021).

9-11-62. Stay of proceedings to enforce a judgment.

JUDICIAL DECISIONS

No jurisdiction over appeal of su-
persedeas bond order. — Appellate
court lacked jurisdiction over the appeal
of the trial court’s order granting appel-
lee’s motion for a supersedeas bond pend-
ing appellant’s motion for new trial be-
cause the order was not a directly
appealable final order under O.C.G.A. §
5-6-34(a)(1), as appellant’s motion for new
trial remained pending in the trial court.
Athens Heart Center, P.C. v. Molina, 370
Ga. App. 190, 895 S.E.2d 518, 2023 Ga.
App. LEXIS 549 (2023).

Injunction pending appeal prop-
erly granted. — In a threatened foreclo-
sure case in which the trial court con-
cluded that an injunction pending final
judgment was not warranted, but granted
the appellants’ injunction pending appeal,
the trial court properly granted the appel-
lants an injunction to prohibit any foreclo-
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sure pending the resolution of their ap-
peal because, especially in light of the
trial court’s initial and provisional deter-
mination that an interlocutory injunction
pending final judgment might be appro-
priate, the trial court did not err in finding
the case close enough to warrant an in-
junction pending appeal. Green Bull Ga.
Partners, LLC v. Register, 301 Ga. 472,
801 S.E.2d 843, 2017 Ga. LEXIS 531
(2017).

Motion for a new trial precluded
court from holding husband in con-
tempt. — Husband’s motion for new trial
acted as an automatic supersedeas that
precluded the trial court from holding the
husband in contempt for violating the
child support and the custody/visitation
provisions of the final order. Dunn w.
Dunn, 363 Ga. App. 132, 871 S.E.2d 30,
2022 Ga. App. LEXIS 133 (2022).
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ARTICLE 8
PROVISIONAL AND FINAL REMEDIES AND SPECIAL
PROCEEDINGS

9-11-65. Injunctions and restraining orders.

Law reviews.
For article, “Variations on a Theme:
Georgia’s Evolving Test for Interlocutory

Injunctive Relief,” see 28 Ga. St. B.J. 17
(August 2022).

JUDICIAL DECISIONS

ANALySIS

INTERLOCUTORY INJUNCTIONS

1. In GENERAL

2. CONSOLIDATION
TEMPORARY RESTRAINING ORDERS

Interlocutory Injunctions
1. In General

Notice to the adverse party. — Trial
court erred in granting permanent injunc-
tive relief at the interlocutory hearing as
the defendant had no notice that the trial
court intended at that hearing to consider
the merits of permanent injunctive relief.
McHugh Fuller Law Group, PLLC wv.
PruittHealth-Toccoa, LLC, 297 Ga. 94,
772 S.E.2d 660, 2015 Ga. LEXIS 297
(2015).

2. Consolidation

Consolidation not permitted when
party objects. — In a feud between sib-
lings over their aunt’s estate, the parts of
the trial court’s order that granted perma-
nent relief were vacated because the mo-
tion that the order purported to resolve
asked for interlocutory relief, although
the trial court stated that the requested
interlocutory injunction had been con-
verted to a permanent injunction by the
court pursuant to notice provided at the

hearings, no such notice was found in the
record, and the failure to give such notice
could not be overlooked as the appellants
made clear at several points during the
hearing that the appellants objected to the
court’s granting permanent relief. Barnes
v. Channel, 303 Ga. 88, 810 S.E.2d 549,
2018 Ga. LEXIS 111 (2018).

Temporary Restraining Orders

Temporary restraining order was
improper against trust and trustee. —

Trial court erred in granting summary
judgment to the niece and denying the
trustee’s cross-motion for summary judg-
ment on the issue of whether the tempo-
rary restraining orders constituted a
wrongful restraint on the trust and on the
niece’s liability because the pending pro-
bate court proceeding only involved the
niece’s challenge to the validity of the will
and to the trustee’s service as the will’s
executor; the niece never challenged the
validity of the trust or the trustee’s ser-
vice. Bates v. Howell, 352 Ga. App. 733,
835 S.E.2d 814, 2019 Ga. App. LEXIS 646
(2019).

RESEARCH REFERENCES
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Violating domestic violence protective
orders, 84 A.L.R.7th 1.
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9-11-67.1

JUDICIAL DECISIONS

Prejudgment and postjudgment in-
terest. — Trial court’s order granting the
motion for supercedeas bond was reversed
to the extent that the order abated post-
judgment interest because abatement of
the post-judgment interest was prohibited
by the supersedeas, and the trial court
erred in so ordering. Northside Bank wv.
Mountainbrook of Bartow County
Homeowners Ass’n, 338 Ga. App. 126, 789
S.E.2d 378, 2016 Ga. App. LEXIS 449

In a condemnation action, the trial
court’s ordering that post-judgment inter-
est was to cease after the filing of the
notice of appeal was in error as post-
judgment interest was not abated by an
appeal of a judgment and was due until
the date the judgment was paid in full
under O.C.G.A. § 9-11-67. Joe & James
Props. v. City of Atlanta, 368 Ga. App. 302,
890 S.E.2d 21, 2023 Ga. App. LEXIS 301
(2023).

(2016).

9-11-67.1. Settlement offers and agreements for personal injury,
bodily injury, and death from motor vehicle; payment
methods.

(a) Any offer to settle a tort claim for personal injury, bodily injury, or
death arising from a motor vehicle collision shall be an offer to enter
into a bilateral contract.

(b) From the time a cause of action accrues until the filing of an
answer by the named defendant, or if there are multiple named
defendants, until the time that all named defendants have filed their
initial answers or been found to be in default, whichever is applicable,
any offer to settle a tort claim for personal injury, bodily injury, or death
arising from a motor vehicle collision and prepared by or with the
assistance of an attorney on behalf of a claimant or claimants shall be
in writing and:

(1) Shall contain the following material terms, which shall be the
only material terms:

(A) A date by which such offer must be accepted, which shall be
not less than 30 days from receipt of the offer sent by certified mail
or statutory overnight delivery, return receipt requested;

(B) Amount of monetary payment;

(C) The party or parties the claimant or claimants will release if
such offer is accepted;

(D) For any type of release, whether the release is full or limited
and an itemization of what the claimant or claimants will provide
to each releasee;

(E) The claims to be released;
(F) A date by which payment shall be delivered; provided,
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however, that such date shall not be less than 40 days from receipt
of the offer; and

(G) Arequirement that in order to settle the claim the recipient
shall provide the offeror a statement, under oath, regarding
whether all liability and casualty insurance issued by the recipient
that provides coverage or that may provide coverage for the claim
at issue has been disclosed to the offeror and a date by which such
statement under oath shall be delivered, and such date shall not be
less than 40 days from receipt of the offer; provided, however, that
the requirement provided in this subparagraph may be waived by
the offeror; and

(2) Shall include medical or other records in the offeror’s posses-
sion incurred as a result of the subject claim that are sufficient to
allow the recipient to evaluate the claim.

(c) Where any offer to settle a tort claim for personal injury, bodily
injury, or death arising from a motor vehicle collision provides any term
outside of the material terms provided in paragraph (1) of subsection (b)
of this Code section, such term shall be construed as an immaterial
term that may be mutually agreed to, in writing, by both the offeror and
the recipient; provided, however, that a variance by the recipient from
such immaterial term shall not subject the recipient to a civil action
arising from an alleged failure by the recipient to accept an offer to
settle such tort claim if such recipient otherwise complies with subsec-
tion (i) of this Code section.

(d) The recipients of an offer to settle made under this Code section
may accept the same by providing written acceptance of the material
terms outlined in paragraph (1) of subsection (b) of this Code section in
their entirety.

(e) Nothing in this Code section is intended to prohibit parties from
reaching a settlement agreement in a manner and under terms other-
wise agreeable to both the offeror and recipient of the offer; provided,
however, that no party shall require another party, as a condition of
settlement, to waive or modify the application of this Code section or
any provision of this Code section.

(f) Upon receipt of an offer to settle set forth in subsection (b) of this
Code section, the recipients shall have the right to seek clarification
regarding the terms, the terms of the release, liens, subrogation claims,
standing to release claims, medical bills, medical records, and other
relevant facts. An attempt to seek clarification shall be in writing and
shall not be deemed a counteroffer; provided, however, that seeking to
modify the terms under paragraph (1) of subsection (b) of this Code
section shall not be deemed a clarification. In addition, if a release is not
provided with an offer to settle, a recipient’s providing of a proposed
release shall not be deemed a counteroffer.
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(g) An offer to settle made pursuant to this Code section shall be sent
by certified mail or statutory overnight delivery, return receipt re-
quested, shall specifically reference this Code section, and shall include
an address, and either a facsimile number or email address, to which a
written acceptance pursuant to subsection (d) of this Code section may
be provided.

(h) The person or entity providing payment to satisfy the material
term set forth in subparagraph (b)(1)(B) of this Code section may elect
to provide payment by any one or more of the following means:

(1) Cash;
(2) Money order;
(3) Wire transfer;

(4) A cashier’s check issued by a bank or other financial institu-
tion;

(5) A draft or bank check issued by an insurance company; or

(6) Electronic funds transfer or other method of electronic pay-
ment.

(1)(1) There shall be no civil action arising from an alleged failure by
the recipient to settle a tort claim for personal injury, bodily injury, or
death arising from a motor vehicle collision, where the recipient
provides the offeror on or before the dates specified in the offer:

(A) A writing that purports to accept in their entirety the
material terms of the offer, with the exception of the amount of
payment;

(B) Astatement by the recipient under oath regarding insurance
coverage provided by the recipient, if required as a material term;
and

(C) Payment of the lesser of:
(1) The amount demanded in such offer; or

(i1)) The available bodily injury liability limits of the applicable
insurance policy or policies issued by the recipient.

(2) Except as provided in paragraph (3) of this subsection, this
subsection shall apply to any offer to settle a tort claim for personal
injury, bodily injury, or death arising from a motor vehicle collision;
and shall apply to any such offer even where such offer expressly
provides that any or all of this Code section does not apply to such
offer; and shall not be construed to only apply to offers made
pursuant to subsection (b) of this Code section.
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(83) Where the recipient does not comply with paragraph (1) of this
subsection in response to an offer made in compliance with subsection
(b) of this Code section, this subsection shall not apply to any
subsequent offer to settle a tort claim for personal injury, bodily
injury, or death arising from a motor vehicle collision.

() Notwithstanding any other provision of this Code section to the
contrary, this Code section shall not apply to any offer to settle a
product liability claim, including failure to warn arising under product

liability.

History.

Code 1981, § 9-11-67.1, enacted by Ga.
L. 2013, p. 860, § 1/HB 336; Ga. L. 2021,
p- 431, § 1/HB 714; Ga. L. 2024, p. 178, §
1/SB 83, effective July 1, 2024.
Amendments.

The 2021 amendment, effective July
1, 2021, rewrote subsection (a), which
read: “(a) Prior to the filing of a civil
action, any offer to settle a tort claim for
personal injury, bodily injury, or death
arising from the use of a motor vehicle and
prepared by or with the assistance of an
attorney on behalf of a claimant or claim-
ants shall be in writing and contain the
following material terms:

“(1) The time period within which such
offer must be accepted, which shall be not
less than 30 days from receipt of the offer;

“(2) Amount of monetary payment;

“(8) The party or parties the claimant or
claimants will release if such offer is ac-
cepted;

“(4) The type of release, if any, the
claimant or claimants will provide to each
releasee; and

“(5) The claims to be released.”; added
paragraph (b)(1); redesignated the exist-
ing provisions of subsection (b) as para-
graph (2); substituted “both the offeror
and recipient of the offer” for “the parties”
at the end of subsection (¢); in subsection
(d), inserted “the” and “the terms of the
release,” in the first sentence, inserted “be
in writing and shall” in the second sen-
tence, and added the last sentence; in
subsection (e), deleted “and” following “re-
turn receipt requested,” and added “, and
shall include an address or a facsimile
number or email address to which a writ-
ten acceptance pursuant to subsection (b)
of this Code section may be provided”;
substituted “subparagraph (a)(1)(B)” for
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“paragraph (2) of subsection (a)” in the
introductory paragraph of subsection (f);
substituted “such date shall not be less
than 40 days from the receipt of the offer”
for “such period shall be not less than ten
days after the written acceptance of the
offer to settle” at the end of subsection (g);
and substituted “July 1, 2021” for “July 1,
2013” at the end of subsection (h). See
Editor’s notes for applicability.

The 2024 amendment, effective July
1, 2024, rewrote this Code section. See
Editor’s notes for applicability.

Code Commission notes.

Ga. L. 2024, p. 178, § 2/SB 83, approved
by the Governor on April 22, 2024,
provided for applicability on or after April
22, 2024; however, this Act did not become
effective until July 1, 2024. See Op. Att’y
Gen. No. 76-76 for construction of
conflicting date provisions.

Editor’s notes.

Ga. L. 2021, p. 431, § 4/HB 714, not
codified by the General Assembly,
provides: “This Act shall apply to causes of
action accruing on or after July 1, 2021.”

Ga. L. 2024, p. 178, § 2/SB 83, not
codified by the General Assembly, makes
this Code section applicable to any offers
to settle a tort claim for personal injury,
bodily injury, or death arising from a
motor vehicle collision made on or after
April 22, 2024, with the exception of a
product liability claim, including failure to
warn arising under product liability.
Law reviews.

For article, “An Insurer’s Duty to Settle:
The Law in Georgia,” see 22 Ga. St. Bar J.
19 (Aug. 2016).

For annual survey on insurance law, see
69 Mercer L. Rev. 117 (2017).

For annual survey on trial practice and
procedure, see 69 Mercer L. Rev. 321
(2017).

123



9-11-67.1

For article, “The Peculiarities of Geor-
gia Insurance Law,” see 24 Ga. St. B.J. 18
(April 2019).

For article with annual survey on legal
ethics, see 73 Mercer L. Rev. 155 (2021).
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For article with annual survey on trial
practice and procedure, see 73 Mercer L.
Rev. 265 (2021).

For annual survey on insurance, see 74
Mercer L. Rev. 137 (2022).

JUDICIAL DECISIONS

Supreme court interpretation re-
quired. — After motorists asserted that
an insurer for a negligent driver failed to
fully comply with the terms of the insur-
er’s settlement offer, such that there was
no acceptance, questions to the Georgia
Supreme Court were certified with respect
to the proper interpretation of a new stat-
ute that regulated settlements in such
circumstances as there were no published
state or federal cases that interpreted the
statute, which was arguably ambiguous
with respect to the requirements of
0.C.G.A. § 9-11-67.1. Grange Mut. Cas.
Co. v. Woodard, 826 F.3d 1289, 2016 U.S.
App. LEXIS 11481 (11th Cir. 2016).

Payment as condition of accep-
tance. — Offerors can demand timely
payment as a precondition to acceptance
of their offer. Accordingly, because per-
sonal injury claimants expressly specified
in a settlement offer that timely payment
was an essential element of an insurer’s
acceptance, the insurer did not effectively
accept the offer by mailing checks with
incomplete addresses that were not re-
ceived. Grange Mut. Cas. Co. v. Woodard,
861 F.3d 1224, 2017 U.S. App. LEXIS
11690 (11th Cir. 2017).

Trial court erred by concluding that the
parties reached a settlement agreement
and granting the defendant’s motion to
enforce it because the plaintiff’s offer
called for an act as a term of acceptance,
namely the defendant’s timely payment,
which the offer defined as payment re-
ceived in the plaintiff’s counsel’s office
within a specified time period, which did
not occur, so it was undisputed that the
defendant did not comply with one of the
precise terms of acceptance of the settle-
ment offer. De Paz v. De Pineda, 361 Ga.
App. 293, 864 S.E.2d 134, 2021 Ga. App.
LEXIS 475 (2021).

Time to accept could not be short-
ened. — In an action for injuries sus-
tained in a motor vehicle accident, the
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trial court erred in finding that there was
no valid contract in place because the
appellee impermissibly circumvented the
time limits by imposing a shorter time
period in which to perform acts to accept
the offer of settlement. Anderson v. Jones,
365 Ga. App. 493, 879 S.E.2d 119, 2022
Ga. App. LEXIS 463 (2022).

Binding settlement agreement
formed. — Trial court erred by denying
the defendant’s motion to enforce the
settlement agreement because the defen-
dant’s insurer accepted plaintiffs’ counter-
offer and the insurer’s proposed releases
did not constitute counteroffers. Plaintiffs
by letter offered to compromise their
claims for the $30,000 policy limits and
indicated if the insurer required them to
sign a release, they would only release
their bodily and personal injury claims
against defendant and in subsequent let-
ters the insurer explicitly accepted plain-
tiffs’ offer and delivered the settlement
checks. Diaz v. Thweatt, 373 Ga. App. 586,
908 S.E.2d 22, 2024 Ga. App. LEXIS 402
(2024).

No binding settlement agreement
formed. — Grant of the defendant’s mo-
tion to enforce a settlement agreement
was error because there was no unequivo-
cal acceptance of the settlement offer that
the plaintiff made to the defendant’s in-
surer; thus, no binding settlement agree-
ment was formed as the offer specified a
particular release that was necessary for
effectuating settlement, and there was no
acceptance if the responding party did not
accept that release. Yim v. Carr, 349 Ga.
App. 892, 827 S.E.2d 685, 2019 Ga. App.
LEXIS 227 (2019), cert. denied, No.
S19C1220, 2019 Ga. LEXIS 853 (Ga. Dec.
23, 2019).

Trial court erred in granting a motion to
enforce a settlement agreement as no
settlement agreement was formed as pur-
ported acceptance failed to comply with
the terms of the offer to settle because the
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defendant’s insurer failed to comply with
the precise terms of the offer by failing to
deliver a release that fully complied with
the terms of the offer. Ligon v. Hu, 363 Ga.
App. 251, 870 S.E.2d 802, 2022 Ga. App.
LEXIS 144 (2022).

Trial court did not err in denying the
appellant’s motion to enforce the settle-
ment as there was no binding settlement
agreement because the appellant did not
unequivocally and without variance ac-
cept the first offer through the appellant’s
first insurer as the terms of the first offer
were undisputedly not accepted by the
appellant’s second insurer; and the first
offer was clear that the decedent’s surviv-
ing spouse was unwilling to settle with
just a single carrier. Simmons v. Bates,
366 Ga. App. 410, 883 S.E.2d 151, 2023
Ga. App. LEXIS 16 (2023).

In a personal injury suit arising from a
motor-vehicle accident, the trial court or-
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der to enforce a settlement agreement was
reversed because there was no formation
of a settlement agreement since it was
undisputed that appellees did not comply
with one or more of the precise terms of
acceptance of the settlement offer. Pierce
v. Banks, 368 Ga. App. 496, 890 S.E.2d
402, 2023 Ga. App. LEXIS 347 (2023).

Trial court erred in granting defen-
dant’s motion to enforce settlement be-
cause the insurance company’s acceptance
varied materially from the terms of plain-
tiffs’ offer, and thus no binding settlement
agreement was formed as the 90-day ex-
piration on the insurance company’s
settlement check was a material variance
from the offer’s requirement that payment
not include any unpermitted terms or con-
ditions. Patrick v. Kingston, 370 Ga. App.
570, 898 S.E.2d 560, 2024 Ga. App. LEXIS
53 (2024).

9-11-68. Offers of settlement; damages for frivolous claims or

defenses.

Law reviews.

For survey article on local government
law, see 67 Mercer L. Rev. 147 (2015).

For annual survey of tort laws, see 67
Mercer L. Rev. 237 (2015).

For article, “Medical Malpractice as
Worker’s Comp: Overcoming State Consti-
tutional Barriers to Tort Reform,” see 67
Emory L.J. 975 (2018).

For annual survey on torts, see 74
Mercer L. Rev. 243 (2022).

For article, “Doubling Down: Supreme
Court of Georgia Allows for Seemingly
Double Recovery of Attorney’s Fees,” see
74 Mercer L. Rev. 1615 (2023).

JUDICIAL DECISIONS

Construction with other law. — In a
diversity case, a court determined that
there was no conflict between Fed. R. Civ.
P. 11 and the Georgia statute governing
frivolous claims and defenses in tort cases
because they had categorically distinct
purposes and, thus, the federal rule did
not control the dispute at issue. The
purpose of sanctions under the federal
rule was deterrence rather than
compensation, while the Georgia statute
compensated prevailing parties for
litigation costs and other injuries endured
because of the opposing party’s decision to
present meritless or bad-faith claims or
defenses. Showan v. Pressdee, 922 F.3d
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1211, 2019 U.S. App. LEXIS 12754 (11th
Cir. 2019).

Preemption. — Court of Appeals up-
held an award of attorney’s fees under
Georgia’s offer of settlement statute based
on the district court’s findings that the
statute was substantive and did not con-
flict with Fed. R. Civ. P. 68 and that a
motion for fees could be filed and ruled
upon before a final disposition was
reached on appeal. Earthcam, Inc. wv.
Oxblue Corp., 658 Fed. Appx. 526, 2016
U.S. App. LEXIS 17538 (11th Cir. 2016).

Settlement offer not made in good
faith. — Trial court did not abuse the
court’s discretion in deciding not to award
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attorney fees as the offer of settlement
was made in bad faith because the law
firm added a last-minute claim for fraud
even though the case was essentially one
for breach of contract; the consent judg-
ment was only $5 more than the amount
required to invoke the attorney fees pro-
vision; and awarding almost $90,000 in
fees incurred to collect a $3,700 contract
claim would be unreasonable and puni-
tive. Strategic Law, LLC v. Pain Mgmt. &
Wellness Ctrs. of Ga., LLC, 350 Ga. App.
526, 828 S.E.2d 1, 2019 Ga. App. LEXIS
229 (2019), cert. denied, No. S19C1456,
2020 Ga. LEXIS 37 (Ga. Jan. 13, 2020).

Settlement offer made in good
faith. — Defendants’ motion for attorney
fees under Georgia’s offer of settlement
statute was properly granted because the
trial court properly considered the merits
of the underlying medical malpractice
case in determining that the $1,000 settle-
ment offer was made in good faith; and the
consideration of the merits did not trans-
form the defendants’ motion into a motion
for damages. Anglin v. Smith, 358 Ga.
App. 38, 853 S.E.2d 142, 2020 Ga. App.
LEXIS 689 (2020), cert. denied, No.
S21C0664, 2021 Ga. LEXIS 562 (Ga. July
7, 2021).

Trial court did not abuse its discretion
in concluding the defendant failed to carry
the defendant’s burden to prove the plain-
tiffs’ offer of settlement was not made in
good faith because the plaintiffs’ offers of
settlement totaled $50,000, which bore a
reasonable relationship to the plaintiffs’
approximate medical costs and the insur-
ance policy limit; and the final judgment
of $78,000 exceeded 125 percent of the
plaintiffs’ offer of $50,000; thus, the plain-
tiffs were entitled to attorney fees and
litigation expenses pursuant to O.C.G.A.
§ 9-11-68. Shaha v. Gentry, 359 Ga. App.
613, 859 S.E.2d 567, 2021 Ga. App. LEXIS
248 (2021).

Basis for denying fees and costs
should be set forth in trial court’s
order. — District court erred in determin-
ing “as a matter of law” that the pleadings
were not frivolous for purposes of
O.C.G.A. § 9-11-68 as such a
determination was for the finder of fact,
and the prevailing party had a right to a
hearing if requested. Because the statute
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required the same factfinder at both the
trial on the merits and the hearing on
frivolity, the plaintiff was entitled to a
new trial and the opportunity, if the
plaintiff prevailed again, to move for a
hearing. Showan v. Pressdee, 922 F.3d
1211, 2019 U.S. App. LEXIS 12754 (11th
Cir. 2019).

Basis for awarding fees not re-
quired to be set forth in trial court’s
order. — Trial court did not abuse the
court’s discretion in failing to weigh both
objective and subjective factors in con-
cluding the $1,000 settlement offer was
made in good faith because, although the
trial court was required to undertake that
analysis to show the court’s decision was
justified in denying attorney fees, the trial
court was not required to undertake that
inquiry when awarding attorney fees un-
der Georgia’s offer of settlement statute;
and a judge who awarded attorney fees
under O.C.G.A. § 9-11-68 was not
required to explain the judge’s reasoning
in an order. Anglin v. Smith, 358 Ga. App.
38, 853 S.E.2d 142, 2020 Ga. App. LEXIS
689 (2020), cert. denied, No. S21C0664,
2021 Ga. LEXIS 562 (Ga. July 7, 2021).

Award of fees premature. — In an
action for breach of contract and fraud,
the trial court erred in prematurely
awarding attorney fees under the offer-of-
settlement statute, after a jury found in
favor of the defendants fraud claim, while
the arbitration of the doctor’s breach of
contract case was outstanding. Abdalla v.
Atlanta Nephrology Referral Center,
LLCLC, 338 Ga. App. 36, 789 S.E.2d 288,
2016 Ga. App. LEXIS 429 (2016).

It was error for the trial court to deny
attorney fees under Georgia’s offer of
settlement statute as the amount of the
consent decree was greater than 125% of
the offer of settlement and the consent
decree could serve as the basis for such an
award. Strategic Law, LLC v. Pain
Management & Wellness Centers of
Georgia, LLC, 343 Ga. App. 444, 806
S.E.2d 880, 2017 Ga. App. LEXIS 513
(2017).

Award of attorney’s fees and ex-
penses proper. — Trial court did not err
when the court awarded plaintiff’s counsel
more than $140,000 in reasonable fees
and costs as there was some evidence
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before the trial court that 200 hours was a
reasonable amount of time for counsel to
spend after the defendant’s rejection of
the plaintiff's offer of judgment through
trial and that $250 per hour was a reason-
able rate for the lawyer. Khalia, Inc. v.
Rosebud, 353 Ga. App. 350, 836 S.E.2d
840, 2019 Ga. App. LEXIS 699 (2019),
cert. denied, No. S20C0736, 2020 Ga.
LEXIS 703 (Ga. Aug. 24, 2020).

Trial court did not err in awarding
$1,050,000 in attorney fees to plaintiff
because plaintiff’s April 2018 offer was not
procedurally defective, as plaintiff’s claim
for punitive damages was not pending at
the time plaintiff made his offer of settle-
ment and therefore plaintiff was not re-
quired to state with particularity the
amount proposed to settle the claim,
plaintiff provided sufficient evidence of
the value of the professional services ac-
tually rendered by trial counsel because
counsel provided estimates as to the num-
ber of hours they spent on the case before
and after the offer of settlement, and the
contractor cited no authority requiring the
trial court to specifically employ the lode-
star methodology used by federal courts.
Cajun Contrs. v. Peachtree Prop., 360 Ga.
App. 390, 861 S.E.2d 222, 2021 Ga. App.
LEXIS 366 (2021).

Award of attorney’s fees and expenses
was for the trial court to make based on
the court’s assessment of the evidence
presented to the court, and the court was
not bound to accept the fees agreed to by
the appellant in the appellant’s contract
with the attorneys. Junior v. Graham, 374
Ga. App. 497, 911 S.E.2d 241, 2025 Ga.
App. LEXIS 3 (2025).

In a medical malpractice action, the
trial court did not err granting a mother’s
motion for fees and expenses because the
mother’s offer of settlement complied with
the statutory requirements of identifying
the parties and the claims being resolved
as the offer clearly identified the mother
as the party making the offer in both her
individual capacity and as the mother of
her deceased child and the offer sought to
resolve all claims alleged in her complaint
against the clinic. The Kane Clinic, LLC v.
Keitt, 374 Ga. App. 230, 912 S.E.2d 97,
2025 Ga. App. LEXIS 28 (2025).

Award of attorney’s fees and ex-
penses proper but calculation not

2025 Supp.

CIVIL PRACTICE ACT

9-11-68

proper. — In an auto accident case, the
trial court erred in calculating reasonable
attorney fees based solely on the contin-
gency fee agreement, rather than consid-
ering evidence of hours, rates, and value
of services actually rendered as the
amount of attorney fees should reflect the
reasonable value of professional services,
which may be higher or lower than a
contingency fee agreement depending on
how the litigation proceeds. Edwards v.
Higgins, 373 Ga. App. 608, 908 S.E.2d
713, 2024 Ga. App. LEXIS 457 (2024).

Trial court erred in awarding the appel-
lee attorney fees and costs incurred for
appellate proceedings or preparation of
the petition for fees, as O.C.G.A. §
9-11-68(b)(1) limited the award to fees
incurred from the date of rejection of the
offer through entry of judgment. Bellomo
v. Tech Mahindra (Ams.), Inc., 374 Ga.
App. 199, 912 S.E.2d 82, 2025 Ga. App.
LEXIS 23 (2025).

Fees erroneous when settlement
unclear as to claims encompassed. —
In an action for negligence and breach of
contract, the trial court erred in awarding
attorney fees to the defendant after the
plaintiff obtained a verdict that was less
than 75% of the rejected settlement offer
because the offer was ambiguous as to
whether it was limited to settlement of the
tort claim or encompassed the tort and
contract claims. CaseMetrix, LLC w.
Sherpa Web Studios, Inc., 353 Ga. App.
768, 839 S.E.2d 256, 2020 Ga. App. LEXIS
74 (2020).

Fees in hybrid case involving litiga-
tion and arbitration. — Trial court
erred in part in denying the defendants’
motion for attorney fees under the offer of
settlement statute because the current
case was a hybrid case which began with
the service of a summons and compliant
and involved both litigation and arbitra-
tion; thus, attorney fees incurred during
the litigation portion of the case should be
recoverable, while attorney fees incurred
during the arbitration portion of the pro-
ceeding should not be recoverable. Palazzo
Rosa, LLC v. Dean, 366 Ga. App. 687, 883
S.E.2d 925, 2023 Ga. App. LEXIS 65
(2023).

Lack of evidence to support million
dollar award. — Trial court’s attorney
fee award of $12,751,258.57 in a negli-
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gence and wrongful death case was not
authorized as there was no evidentiary
support for the award such as evidence of
the level of experience of counsel, of the
specific work performed, or of the normal
hourly rates for those who worked on the
case. Kennison v. Mayfield, 359 Ga. App.
52, 856 S.E.2d 738, 2021 Ga. App. LEXIS
153 (2021).

Necessity for hearing on motion for
attorney’s fees. — Hearing is required
for the award of attorney fees under Geor-
gia’s offer of settlement statute, which
may include the consideration of whether
the offer was made in good faith; although
a party may waive a hearing expressly or
by conduct, a timely objection to the mo-
tion, even without a specific request for a
hearing, is generally sufficient to preclude
a waiver by conduct of the right to an
evidentiary hearing. Richardson w.
Locklyn, 339 Ga. App. 457, 793 S.E.2d
640, 2016 Ga. App. LEXIS 651 (2016).

After the plaintiff rejected the defen-
dant’s formal offer under Georgia’s offer of
settlement statute to settle the plaintiff’s
claims for $12,500 when the plaintiffs
medical expenses at that time were
$18,927.25, and the jury returned a
$6,948.25 verdict for the plaintiff, the trial
court’s judgment denying the defendant’s
motion for attorney fees was vacated and
the case was remanded for a hearing on
attorney fees because the plaintiff had to
have an opportunity to confront and chal-
lenge whether the defendant’s fees were
reasonable, and the court had to deter-
mine whether the defendant’s offer was
made in good faith. Richardson v. Locklyn,
339 Ga. App. 457, 793 S.E.2d 640, 2016
Ga. App. LEXIS 651 (2016).

Denial of attorney’s fees and ex-
penses proper. — Trial court did not err
by denying appellant’s motion for attorney
fees and litigation expenses after the jury
returned a verdict in her favor in a per-
sonal injury action because appellant
failed to serve a valid offer of settlement in
the renewal action. Appellant’s offer of
settlement that was served in the original
action in a different county could not serve
as a valid offer of settlement in the re-
newal action to authorize an award be-
cause the instant case, in which appellant
obtained her judgment, did not exist at
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the time of the original case in which
appellant served her offer of settlement.
Carr v. Yim, 369 Ga. App. 389, 893 S.E.2d
801, 2023 Ga. App. LEXIS 467 (2023).

Trial court did not err in denying the
defendants’ motion for attorney fees under
the offer of settlement statute, O.C.G.A.
§ 9-11-68, because that statute does not
apply when a party offers to settle a tort
claim that only seeks equitable relief as
was the case when the plaintiff sought to
annul the conveyance of property based on
a claim of fraud. Vourvoulias v. Cash, 372
Ga. App. 148, 904 S.E.2d 6, 2024 Ga. App.
LEXIS 266 (2024).

Motion for attorney fees untimely.
— Because the medical center did not file
its motion for attorney fees during the
term of court in which the trial court
entered final judgment upon remittitur,
the trial court properly denied the motion
as untimely. Medical Ctr. of Cent. Ga. v.
Cancel, 356 Ga. App. 529, 848 S.E.2d 150,
2020 Ga. App. LEXIS 481 (2020).

Motion for fees and costs not de-
cided in same term as original judg-
ment. — Trial court did not err by amend-
ing the judgment to include attorney fees
and costs under O.C.G.A. § 9-11-68
because, even though the trial court did
not rule on the motion until the next court
term, the store filed the motion to amend
in the same term as the original judgment
was entered. Stevens v. Food Lion, LLC,
341 Ga. App. 644, 801 S.E.2d 340, 2017
Ga. App. LEXIS 257 (2017).

Recovery under statutes. — Because
provisions of O.C.G.A. § 13-6-11 and §
9-11-68(b)(2), provide for different
recoveries despite using somewhat
similar measures for calculating the
respective amount of damages or sanction,
a prevailing plaintiff may recover under
each statutory provision without regard to
any recovery under the other. Junior v.
Graham, 313 Ga. 420, 870 S.E.2d 378,
2022 Ga. LEXIS 62 (2022).

Standing. — Appellant did not meet
the appellant’s burden of showing that the
trial court’s reliance on speculation that
appellees could have obtained standing
had the probate court ordered the estate
administrator to assign the estate claims
to them as a partial basis for its judgment
was unsupported by any record evidence
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or clearly misstated or misapplied the law
because there was no authority support-
ing the appellant’s implicit assertion that
the probate court lacked the authority to

CIVIL PRACTICE ACT

9-11-81

order the administrator to assign the
claims to the appellees. Coastal Bank v.
Rawlins, 363 Ga. App. 627, 871 S.E.2d
894, 2022 Ga. App. LEXIS 188 (2022).

9-11-69. Execution; discovery in aid thereof.

JUDICIAL DECISIONS

Non-resident judgment debtor. —
Trial court had jurisdiction to compel a
non-resident judgment debtor to attend a
postjudgment deposition in Georgia; un-
der O.C.G.A. § 9-11-69, the judgment
creditor was entitled to notice the
deposition under O.C.G.A. § 9-11-30, and
the geographical limitations of O.C.G.A.
§ 9-11-45 did not apply. Heard v. Ruef,
347 Ga. App. 1, 815 S.E.2d 607, 2018 Ga.
App. LEXIS 457 (2018).

Scope includes spouse of debtor. —

Judgment creditor was authorized to seek
bank records of the debtor’s wife in post-
judgment discovery because the creditor
was entitled to seek information that
would lead to any property or other
sources of income of the debtor; further,
the wife had begun paying the husband’s
country club dues from her bank accounts
after the judgment was entered. Hickey v.
RREF BB SBL Acquisitions, LLC, 336 Ga.
App. 411, 785 S.E.2d 72, 2016 Ga. App.
LEXIS 193 (2016).

ARTICLE 9
GENERAL PROVISIONS

9-11-81. Applicability.

JUDICIAL DECISIONS

Special statutory proceedings are
preserved under the Civil Practice
Act, etc.

Probate court erred in rejecting the
step-son’s set-aside petition on the basis
that the petition did not satisfy O.C.G.A.
§ 9-11-60(d) as that provision set out the
narrow grounds on which a motion to set
aside a judgment could be brought under
the Civil Practice Act (O.C.G.A. T. 9, Ch.
11), but set-aside petitions in probate
proceedings were special statutory
proceedings, and the specific rules of
practice and procedure for such petitions
were set out at O.C.G.A. §§ 53-5-50 and
53-5-51; thus, to the extent that those
specific rules of practice and procedure
conflicted with the Civil Practice Act,
pursuant to O.C.G.A. § 9-11-81, the Civil
Practice Act did not apply and the probate
court’s order ruling on the set-aside
petition was reversed. In re Estate of
Jones, 346 Ga. App. 877, 815 S.E.2d 599,
2018 Ga. App. LEXIS 357 (2018), cert.
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denied, No. S18C1620, 2019 Ga. LEXIS
292 (Ga. Apr. 29, 2019).

Condemnation proceedings. — In a
condemnation case, the trial court did not
err in dismissing the property owners’
notice of appeal as untimely under
0.C.G.A. § 32-3-14, which allowed 30
days from the date of service to appeal;
although the affidavits of service were
filed more than five business days from
the date of service, which would trigger a
tolling of the deadline under O.C.G.A.
§ 9-11-4(h), the civil procedure rule
conflicted with the special eminent
domain statute and, therefore, did not
apply. Bryde v. City of Atlanta, 350 Ga.
App. 129, 828 S.E.2d 122, 2019 Ga. App.
LEXIS 252 (2019).

Default judgment warranted in quo
warranto action. — In a quo warranto
action challenging respondents’ eligibility
to serve on city council, alleging the re-
spondents did not meet residency require-
ments, the trial court did not err in strik-
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ing the respondents’ answers and entering
default judgments based on the respon-
dents’ willful discovery violations, includ-
ing failing to attend depositions, giving
evasive testimony, and spoliating evi-
dence. Cooper v. Pollard, 370 Ga. App.
550, 897 S.E.2d 469, 2023 Ga. App. LEXIS
573 (2023), aff'd, No. S25A0278, 2025 Ga.
LEXIS 40 (Ga. Mar. 4, 2025).

Election contest. — In an election

CIVIL PRACTICE

9-11-133

contest under O.C.G.A. § 21-2-522
regarding a race for lieutenant governor,
the trial court did not err in limiting
discovery of the  direct-recording
electronic (DRE) voting system machines
or in denying the challengers’ motion for
continuance and jury trial demand.
Martin v. Fulton County Bd. of
Registration & Elections, 307 Ga. 193, 835
S.E.2d 245, 2019 Ga. LEXIS 724 (2019).

ARTICLE 10
FORMS

9-11-101. Form of summons.

RESEARCH REFERENCES

Am. Jur.
Forms.

20A Am. Jur. Pleading and Practice
Forms, Process, § 8.

Pleading and Practice

9-11-133. Forms meeting requirements for civil case filing and
disposition information.

The Judicial Council of Georgia, with the approval of the Supreme
Court, shall promulgate forms to be used for civil case filing and
disposition information; provided, however, that the general civil case
filing information form and domestic relations case filing information
form shall be required to contain an acknowledgment by the filer that
the complaint and any exhibits or other attachments satisfy the
redaction requirements of Code Section 9-11-7.1.

History.

Code 1981, § 9-11-133, enacted by Ga.
L. 2000, p. 850, § 3; Ga. L. 2007, p. 554,
§ 4/HB 369; Ga. L. 2010, p. 878, § 9/HB

Amendments.

The 2017 amendment, effective Janu-
ary 1, 2018, rewrote subsection (a) and
deleted subsections (b), (¢), and (d).

1387; Ga. L. 2013, p. 141, § 9/HB 79; Ga.
L. 2014, p. 482,§ 3/SB 386; Ga. L. 2017, p.
632, § 1-1/SB 132.
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