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TITLE 22

EMINENT DOMAIN

Chap.
3. Exercise of Power of Eminent Domain for Special Purposes,

22-3-1 through 22-3-162.

RESEARCH REFERENCES

ALR.
Eminent domain: construction and ap-

plication of “reasonable necessity” under

state law for taking of property — twenty-
first century cases, 80 A.L.R.7th 6.

CHAPTER 1

GENERAL PROVISIONS

22-1-1. Definitions.

Law reviews.
For note, “The Georgia Condominium

Act’s Authorization of Private Takings:

Revisiting Kelo and ‘Bitter with the
Sweet,”’ see 55 Ga. L. Rev. 395 (2020).

RESEARCH REFERENCES

ALR.
Eminent domain: construction and ap-

plication of “reasonable necessity” under

state law for taking of property — twenty-
first century cases, 80 A.L.R.7th 6.

22-1-2. Nature of right of eminent domain; property to be put to
public use.

RESEARCH REFERENCES

ALR.
Eminent domain: energy-related proj-

ects as public use under state law—21st
Century Cases, 69 A.L.R. 7th 5.

Good faith, or bona fide, negotiations
required under state law in relation to
eminent domain Actions, 91 A.L.R.7th 3.
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22-1-9. Policies and practices guiding exercise of eminent do-
main.

JUDICIAL DECISIONS

Compliance with O.C.G.A. § 22-1-9.
— Trial court did not err in denying the
motion to set aside the petition for con-
demnation because the evidence demon-
strated that the city attempted to negoti-
ate in good faith, but the property owners
preemptively informed the city that any
offer below $500,000 would be insulting
and they were uninterested in the results
of the city’s appraisal, thus, the city’s
subsequent delay in sending the appraisal
summary to the property owners was, at
most, a harmless violation of O.C.G.A. §
22-1-9. Joe & James Props. v. City of
Atlanta, 368 Ga. App. 302, 890 S.E.2d 21,
2023 Ga. App. LEXIS 301 (2023).

Insufficient compliance with
O.C.G.A. § 22-1-9.

O.C.G.A. § 32-3-11 grants superior
courts authority to set aside, vacate, and
annul declarations of taking for violations
of O.C.G.A. § 22-1-9. Department of
Transportation v. Star Land Holdings,
LLC, 371 Ga. App. 734, 903 S.E.2d 123,
2024 Ga. App. LEXIS 214 (2024).

Trial court did not err when the court
found that the Department of Transporta-
tion violated O.C.G.A. § 22-1-9 because
evidence supported the court’s finding
that the department did not give the
property owner an opportunity to
accompany the appraiser during the
inspection of the property. Department of
Transportation v. Star Land Holdings,
LLC, 371 Ga. App. 734, 903 S.E.2d 123,
2024 Ga. App. LEXIS 214 (2024).

Petition to set aside properly de-
nied. — Trial court’s order denying the
property owner’s petition to set aside a
declaration of taking was upheld because
there was evidence that the city did not
act in bad faith; the plat sufficiently set
out the boundaries of the claimed ease-
ment; and the property owner failed to
show that the trial court erred by allowing
the city to amend the declaration to ad-
dress the deficiency in the description of
the easement. Edgewater Hall Enters. v.
City of Canton Two Cases, 366 Ga. App.
142, 880 S.E.2d 582, 2022 Ga. App. LEXIS
519 (2022).

RESEARCH REFERENCES

ALR.
Eminent domain: construction and ap-

plication of “reasonable necessity” under
state law for taking of property — twenty-

first century cases, 80 A.L.R.7th 6.
“Quick take” condemnation, 83

A.L.R.7th 5.

22-1-11. Determination of authority to exercise eminent do-
main.

RESEARCH REFERENCES

ALR.
“Quick take” condemnation, 83

A.L.R.7th 5.

22-1-9 22-1-11EMINENT DOMAIN
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22-1-15. Process for condemnor to condemn property for public
use; requirements; service.

RESEARCH REFERENCES

ALR.
“Quick take” condemnation, 83

A.L.R.7th 5.

CHAPTER 2

CONDEMNATION PROCEDURE GENERALLY

ARTICLE 2

PROCEEDING BEFORE SPECIAL MASTER

22-2-100. “Condemning body” and “condemnor” defined.

RESEARCH REFERENCES

ALR.
Eminent domain: construction and ap-

plication of “reasonable necessity” under

state law for taking of property — twenty-
first century cases, 80 A.L.R.7th 6.

CHAPTER 3

EXERCISE OF POWER OF EMINENT DOMAIN FOR
SPECIAL PURPOSES

Article 2

Construction and Operation of
Electric Power Plants

PART 2

ACQUISITION OF RIGHT TO FLOOD ROADS AND

HIGHWAYS

Sec.
22-3-44. Appeal to superior court.

22-1-15 T.22, C.3POWER OF EMINENT DOMAIN
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ARTICLE 2

CONSTRUCTION AND OPERATION OF
ELECTRIC POWER PLANTS

PART 2

ACQUISITION OF RIGHT TO FLOOD ROADS AND HIGHWAYS

22-3-44. Appeal to superior court.

Within 30 days after the award of condemnation is made pursuant to
Part 4 of Article 1 of Chapter 2 of this title or pursuant to Article 2 of
Chapter 2 of this title, any party may appeal to the superior court of the
county in which the public roads or highways lie by filing a petition for
review with the superior court. The trial on such an appeal shall be de
novo. The proceedings on the petition for review shall be governed by
Chapter 3 of Title 5.

History.
Ga. L. 1925, p. 272, § 1; Code 1933,

§ 36-805; Ga. L. 2022, p. 767, § 2-15/HB
916.
Amendments.

The 2022 amendment, effective July
1, 2023, rewrote this Code section, which
read: “Within 30 days after the award of
condemnation is made pursuant to Part 4
of Article 1 of Chapter 2 of this title or
pursuant to Article 2 of Chapter 2 of this
title, any party may appeal to the superior
court of the county in which the public
roads or highways lie by filing with the

judge of the probate court of the county a
written notice of appeal. Within ten days
after his receipt of the notice, the judge
shall transmit the notice to the superior
court. The trial on such an appeal shall be
de novo.” See Editor’s notes for applicabil-
ity.
Editor’s notes.

Ga. L. 2022, p. 767, § 3-1/HB 916, not
codified by the General Assembly, makes
this Code section applicable to petitions
for review filed in superior or state court
on or after July 1, 2023.

ARTICLE 5

CONSTRUCTION AND OPERATION OF WATERSHED
PROJECTS, FLOOD-CONTROL PROJECTS AND

RELATED RECREATIONAL PROJECTS
BY COUNTIES

22-3-100. Authority of counties to exercise power of eminent
domain.

RESEARCH REFERENCES

ALR.
Good faith, or bona fide, negotiations

required under state law in relation to
eminent domain Actions, 91 A.L.R.7th 3.

T.22, C.3, A.2 22-3-100EMINENT DOMAIN
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TITLE 23

EQUITY

Chap.
3. Equitable Remedies And Proceedings Generally, 23-3-1

through 23-3-127.

4. Equity Procedure, 23-4-1 through 23-4-38.

CHAPTER 1

GENERAL PROVISIONS

23-1-6. Equity follows the law.

JUDICIAL DECISIONS

Equitable remedy could not be
greater than if rights not violated by
referendum vote. — Equitable relief
sought by the petitioners was denied be-
cause if the trial court had not erred, the
referendum still would have passed and
the petitioners would be part of the city;

thus, the petitioners were asking the
court to put them in a better position than
they would be in if their rights had not
been violated. Harris v. City of S. Fulton,
358 Ga. App. 788, 856 S.E.2d 361, 2021
Ga. App. LEXIS 132 (2021).

23-1-25. Laches.

JUDICIAL DECISIONS

Equitable Demands Must Be As-
serted Within Reasonable Time

Laches not available in legal action.
— Trial court did not err when by reject-
ing appellants’ claim that foreclosure was
barred by laches because, even if laches
arguably could be available to a plaintiff

seeking to enjoin a foreclosure sale,
Brinson v. McMillan, 263 Ga. 802 (1994)
squarely foreclosed appellants’ claim that
laches may bar foreclosure in this case.
Head v. Planet Home Lending, LLC, 370
Ga. App. 152, 895 S.E.2d 512, 2023 Ga.
App. LEXIS 548 (2023).

52025 Supp.



CHAPTER 2

GROUNDS FOR EQUITABLE RELIEF

ARTICLE 2

ACCIDENT AND MISTAKE

23-2-21. What mistakes relievable in equity; power to relieve to
be exercised cautiously.

JUDICIAL DECISIONS

ANALYSIS

MUTUAL MISTAKE

PLEADING AND PRACTICE

Mutual Mistake

Mutual mistake not established. —
Trial court erred in granting the bank’s

motion for summary judgment on its eq-
uitable reformation claim as the bank
failed to establish a mutual mistake be-
cause the bank had not met its heavy
burden of establishing by clear, unequivo-
cal, and decisive evidence that the parties
intended Tracts 6 and 7 to be included in
the secured collateral for the 2012 secu-
rity deed, subsequent modifications, or
related deed under power. Rome Granite,
Inc. v. Pinnacle Bank, 364 Ga. App. 848,
872 S.E.2d 895, 2022 Ga. App. LEXIS 357
(2022).

Pleading and Practice

Failure to properly evaluate
$100,000 discrepancy. — Trial court
erred refusing to grant the plaintiff’s mo-
tion to withdraw an offer of settlement as
the offer’s reference to $12,000 instead of
$125,000 was a unilateral mistake result-
ing from negligence by the plaintiff’s at-
torney and the trial court did not evaluate
whether it would be unconscionable to
enforce the mistake. Miller v. Evans, 366
Ga. App. 798, 884 S.E.2d 398, 2023 Ga.
App. LEXIS 82 (2023).

23-2-23. Mistake of law in instrument by agent.

JUDICIAL DECISIONS

Remedy of reformation not appro-
priate. — Remedy of trial court ordering
reformation of deed was reversed because
evidence showed that parties intended re-
finance loan to hold first priority and

nothing in form of conveyance was inaccu-
rate. U. S. Bank v. Carrington Mortg.
Svcs., LLC, 364 Ga. App. 179, 874 S.E.2d
372, 2022 Ga. App. LEXIS 281 (2022).

23-2-24. When mistake of fact relieved.

JUDICIAL DECISIONS

Relief of mistake of fact generally.
— Defendants’ motion to dismiss the ref-
ormation claim was denied because plain-

tiff well pled bases for reformation and
that there existed an actual controversy
between the parties regarding the mean-

T.23, C.2 23-2-24EQUITY

6 2025 Supp.



ing of the term “net operating revenue”
within the Operating Agreement that
could not be resolved on the pleadings.
Novarus Capital Holdings, LLC v. AFG

ME West Holdings, LLC, No.
2020-0331-JRS, 2021 Del. Ch. LEXIS 128
(Del. Ch. June 23, 2021).

23-2-25. Form of conveyance contrary to intent.

JUDICIAL DECISIONS

Remedy of reformation not appro-
priate. — Remedy of trial court ordering
reformation of deed was reversed because
evidence showed that parties intended re-
finance loan to hold first priority and

nothing in form of conveyance was inaccu-
rate. U. S. Bank v. Carrington Mortg.
Svcs., LLC, 364 Ga. App. 179, 874 S.E.2d
372, 2022 Ga. App. LEXIS 281 (2022).

23-2-27. Equitable interference not authorized by mere igno-
rance of law.

JUDICIAL DECISIONS

Mere ignorance of law insufficient
for relief. — Dismissal of minor’s wrong-
ful death claims with prejudice was up-
held because the trial court judge ap-
proved the consent order based on
representations of both parties, and the
father failed to cite any legal authority to
support his assertion that the trial court
had an independent duty to verify the

parties’ joint statement that the statute of
limitations had run on the minor’s claims
against the defendants. Parrish v. St.
Joseph’s/Candler Health Sys., Inc., 364
Ga. App. 228, 874 S.E.2d 413, 2022 Ga.
App. LEXIS 288 (2022), overruled in part,
Hamon v. Connell, 315 Ga. 760, 883
S.E.2d 785, 2023 Ga. LEXIS 24 (2023).

23-2-31. Rescission for unilateral mistake of fact.

JUDICIAL DECISIONS

ANALYSIS

RESCISSION

4. CLERICAL ERROR

Rescission

4. Clerical Error

Evaluation with $100,000 error. —
Trial court erred by refusing to grant the
plaintiff’s motion to withdraw an offer of
settlement as the offer’s reference to
$12,000 instead of $125,000 was a unilat-

eral mistake resulting from negligence by
the plaintiff’s attorney and the trial court
did not evaluate whether it would be un-
conscionable to enforce the mistake.
Miller v. Evans, 366 Ga. App. 798, 884
S.E.2d 398, 2023 Ga. App. LEXIS 82
(2023).

23-2-24 23-2-31GROUNDS FOR EQUITABLE RELIEF
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23-2-32. When negligent complainant granted relief.

JUDICIAL DECISIONS

Mistake of $100,000 in settlement.
— Trial court erred by refusing to grant
the plaintiff’s motion to withdraw an offer
of settlement as the offer’s reference to
$12,000 instead of $125,000 was an uni-
lateral mistake resulting from negligence

by the plaintiff’s attorney and the trial
court did not evaluate whether it would be
unconscionable to enforce the mistake.
Miller v. Evans, 366 Ga. App. 798, 884
S.E.2d 398, 2023 Ga. App. LEXIS 82
(2023).

ARTICLE 3

FRAUD

23-2-52. Misrepresentation as legal fraud.

JUDICIAL DECISIONS

ANALYSIS

GENERAL CONSIDERATION

General Consideration

Actual fraud. — In a sexual abuse by a
priest case, the plaintiff’s negligent super-
vision, training, and retention, negligent
failure to warn and provide adequate se-
curity, breach of fiduciary duty, and
fraudulent misrepresentation and con-
cealment claims were improperly dis-
missed as the plaintiff adequately pled
actual fraud for purposes of tolling as the
plaintiff could possibly establish the exis-
tence of a confidential relationship be-

tween the plaintiff and the defendants,
and that the defendants’ alleged fraudu-
lent concealment about the abusive priest
debarred or deterred the plaintiff from
discovering the plaintiff’s causes of action;
and the plaintiff could show that the
plaintiff exercised reasonable diligence to
discover the defendants’ fraud. Doe v. St.
Joseph’s Catholic Church, 313 Ga. 558,
870 S.E.2d 365, 2022 Ga. LEXIS 59
(2022).

23-2-53. Suppression of fact as fraud.

JUDICIAL DECISIONS

Suppression of fact about sexual
abuse by priest. — In a sexual abuse by
a priest case, the plaintiff’s negligent su-
pervision, training, and retention, negli-
gent failure to warn and provide adequate
security, breach of fiduciary duty, and
fraudulent misrepresentation and con-
cealment claims were improperly dis-
missed as the plaintiff adequately pled
actual fraud for purposes of tolling as the
plaintiff could possibly establish the exis-
tence of a confidential relationship be-

tween the plaintiff and the defendants,
and that the defendants’ alleged fraudu-
lent concealment about the abusive priest
debarred or deterred the plaintiff from
discovering the plaintiff’s causes of action;
and the plaintiff could show that the
plaintiff exercised reasonable diligence to
discover the defendants’ fraud. Doe v. St.
Joseph’s Catholic Church, 313 Ga. 558,
870 S.E.2d 365, 2022 Ga. LEXIS 59
(2022).

23-2-32 23-2-53EQUITY
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23-2-58. Confidential relations defined.

Law reviews.
For article, “For Whom the Church

Bells Toll: The Supreme Court of Georgia
Resolves the Issue of Whether Fraud Can

Toll the Statute of Limitations for Sexual
Abuse Claims,” see 74 Mercer L. Rev. 1683
(2023).

JUDICIAL DECISIONS

ANALYSIS

CONFIDENTIAL RELATIONS GENERALLY

1. IN GENERAL

2. SPECIFIC RELATIONSHIPS

Confidential Relations Generally

1. In General

When confidential relationship also
a fiduciary relationship. — Georgia Su-
preme Court held that when a confidential
relationship is also a fiduciary relation-
ship, the fiduciary’s fraudulent breach of
the duty to disclose can give rise to a
breach-of-fiduciary duty tort claim if that
breach violates a fiduciary’s duty to act
with the utmost good faith; but whether a
fiduciary has failed to act with the utmost
good faith in a particular circumstance is
a question of fact, not law. King v. King,
316 Ga. 354, 888 S.E.2d 166, 2023 Ga.
LEXIS 100 (2023).

2. Specific Relationships

Bank and its customers. — No confi-
dential relationship existed under
O.C.G.A. § 23-2-58 to relieve a bankruptcy
debtor from his obligation to read a life
insurance contract bought from an
investment banking and advisory firm
because there was no evidence of a
relationship other than the firm’s efforts

to secure financing to enable the debtor to
buy its product. Harris v. Synovus Bank
(In re Harris), No. 22-4079, 2023 U.S.
App. LEXIS 33028 (6th Cir. Dec. 12,
2023).

Clergyman and parishioner. — In a
sexual abuse by a priest case, the plain-
tiff’s negligent supervision, training, and
retention, negligent failure to warn and
provide adequate security, breach of fidu-
ciary duty, and fraudulent misrepresenta-
tion and concealment claims were improp-
erly dismissed as the plaintiff adequately
pled actual fraud for purposes of tolling as
the plaintiff could possibly establish the
existence of a confidential relationship be-
tween the plaintiff and the defendants,
and that the defendants’ alleged fraudu-
lent concealment about the abusive priest
debarred or deterred the plaintiff from
discovering the plaintiff’s causes of action;
and the plaintiff could show that the
plaintiff exercised reasonable diligence to
discover the defendants’ fraud. Doe v. St.
Joseph’s Catholic Church, 313 Ga. 558,
870 S.E.2d 365, 2022 Ga. LEXIS 59
(2022).

ARTICLE 4

ACCOUNTING OF CONTRIBUTION; APPORTIONMENT; SETOFF

23-2-71. Entitlement to contribution; when equity has jurisdic-
tion.

JUDICIAL DECISIONS

Construction with federal bank-
ruptcy provisions. — In an adversary

proceeding in bankruptcy that sought de-
terminations regarding a contribution

23-2-58 23-2-71GROUNDS FOR EQUITABLE RELIEF
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claim and an adequate protection lien, the
parties liable for contribution under Geor-
gia law included only the debtors, as guar-
antors under a settlement agreement, but
not primary obligors and pledgors; apply-
ing a presumption of solvency and both a
balance sheet test and a cash flow test, an
entity that had paid claims against it and
was paying debts when due was solvent.
Good Gateway, LLC v. NRCT, LLC (In re
Bay Circle Props., LLC), 635 B.R. 784,
2022 Bankr. LEXIS 233 (Bankr. E.D. Mo.
2022).

Insolvency of co-obligors. — In a
lienholder’s action for contribution, a co-
obligor failed to rebut the presumption
that all co-obligors were solvent because
evidence of bankruptcy was not disposi-
tive. Good Gateway, LLC v. NRCT, LLC
(In re Bay Circle Props., LLC), No.
15-58440-WLH, No. 19-5284, 2022 Bankr.
LEXIS 257 (Bankr. N.D. Ga. Jan. 31,
2022).

ARTICLE 7

NONPERFORMANCE OF CONTRACT

23-2-130. When specific performance decreed generally.

JUDICIAL DECISIONS

ANALYSIS

GENERAL CONSIDERATION

General Consideration

Remedy of reformation not appro-
priate in refinance loan. — Remedy of
trial court ordering reformation of a deed
was reversed because the evidence
showed that the parties intended the refi-

nance loan to hold first priority and noth-
ing in the form of conveyance was inaccu-
rate. U.S. Bank v. Carrington Mortg.
Svcs., LLC, 364 Ga. App. 179, 874 S.E.2d
372, 2022 Ga. App. LEXIS 281 (2022).

23-2-132. When voluntary agreement enforced.

JUDICIAL DECISIONS

ANALYSIS

GENERAL CONSIDERATION

PROOF GENERALLY

General Consideration

Parental conveyance of life estate.
— For purposes of specific performance, a
jury could find that appellant entered into
possession of the home place based on a
parent’s promise of a life estate as appel-
lant testified that appellant returned
home after the parent promised to “make
everything right” and later told appellant
and appellant’s sibling that the sibling
would get the home but that appellant

would have a life estate, and appellant
continued to live in the home after the
parent conveyed it to the sibling, after the
parent died, and after the sibling con-
veyed the land to appellee. Farmer v.
Farmer, 371 Ga. App. 156, 899 S.E.2d 780,
2024 Ga. App. LEXIS 131 (2024).

Proof Generally

Inadequate description of property.
— In light of the description of the home
place in the wills of appellant’s parents, as

23-2-71 23-2-132EQUITY
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well as the extent of appellant’s use of the
property over the past two decades, an
issue of fact existed as to the identification
of the land involved. Thus, it was im-
proper to grant summary judgment to

appellee on the ground that specific per-
formance was not warranted because the
land was insufficiently described. Farmer
v. Farmer, 371 Ga. App. 156, 899 S.E.2d
780, 2024 Ga. App. LEXIS 131 (2024).

23-2-135. Damages when specific performance impossible.

RESEARCH REFERENCES

ALR.
COVID-19 related litigation: effect of

pandemic on contractual obligations, 73
A.L.R.7th 2.

CHAPTER 3

EQUITABLE REMEDIES AND PROCEEDINGS
GENERALLY

Article 3

Quia Timet

PART 1

CONVENTIONAL QUIA TIMET

Sec.
23-3-41. When relief granted; costs.

ARTICLE 1

GENERAL PROVISIONS

23-3-3. Ancillary extraordinary remedies.

JUDICIAL DECISIONS

Deed in lieu of foreclosure. — Trial
court did not err by denying the debtor’s
motion to set aside the deed in lieu of
foreclosure under O.C.G.A. § 23-3-3
because a year after the lender recorded

the deed in lieu the debtor still had not
paid the lender what was owed under the
notes. Underwood v. Colony Bank, 362 Ga.
App. 548, 869 S.E.2d 535, 2022 Ga. App.
LEXIS 65 (2022).

23-2-132 23-3-3EQUITABLE REMEDIES
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ARTICLE 3

QUIA TIMET

PART 1

CONVENTIONAL QUIA TIMET

23-3-40. Purpose of quia timet.

JUDICIAL DECISIONS

Venue in quiet title action. — Al-
though the lendee did not allege a proper
basis for venue in Rockdale County for the
quiet title action, as defendants did not
reside there, the proper remedy was a
transfer, not dismissal. Richards v.
Opteum Mortgage, 364 Ga. App. 269, 874
S.E.2d 469, 2022 Ga. App. LEXIS 294
(2022).

Prerequisites not met. — Trial court
did not err in setting aside the 2016 war-
ranty deed and quieting title to the prop-
erty in appellee because sufficient evi-

dence supported the special master’s
conclusion that appellant lacked author-
ity to sign the 2016 warranty deed that
conveyed the property from appellee to
appellant. Appellee’s owners testified that
appellant was not authorized to sign the
deed on behalf of appellee in January
2016 and that, despite what appellant
indicated on the deed, appellant was not
the president of appellee. Davidson v.
Lindfield Holdings, 359 Ga. App. 432, 858
S.E.2d 247, 2021 Ga. App. LEXIS 214
(2021).

23-3-41. When relief granted; costs.

(a) In all proceedings quia timet or proceedings to remove clouds
upon titles to real estate, if a proper case is made, the relief sought shall
be granted to any complainant irrespective of whether the invalidity of
the instrument sought to be canceled appears upon the face of the
instrument or whether the invalidity appears or arises solely from facts
outside of the instrument.

(b) In such cases the costs shall be taxed against the litigants in the
discretion of the court; provided, however, that, in any case where it is
found that the defendant fraudulently created the instrument that is
sought to be cancelled, the complainant shall be entitled to recover all
costs, including reasonable attorney’s fees, incurred in bringing the
action to cancel such instrument.

History.
Ga. L. 1905, p. 102, §§ 1, 2; Civil Code

1910, §§ 5466, 5467; Code 1933, §§ 37-
1408, 37-1409; Ga. L. 2024, p. 553, §
2-2/HB 1292, effective May 2, 2024.

Amendments.
The 2024 amendment, effective May

2, 2024, added the proviso at the end of
subsection (b).

T.23, C.3, A.3 23-3-41EQUITY
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23-3-43. Special master.

JUDICIAL DECISIONS

Jury trial unavailable. — Because
the appellant requested that a special
master hear its quiet title claim, the trial
court was required to submit the claim to
a special master, and therefore the trial

court did not err in finding that the appel-
lant did not have a right to trial by jury.
Davidson v. Lindfield Holdings, 359 Ga.
App. 432, 858 S.E.2d 247, 2021 Ga. App.
LEXIS 214 (2021).

ARTICLE 4

EQUITABLE INTERPLEADER

23-3-90. Interpleader; when compelled; taxing of costs, attor-
ney’s fees.

JUDICIAL DECISIONS

ANALYSIS

PLEADING AND PRACTICE

Pleading and Practice

No right to jury trial. — Trial court
did not err by not holding a trial to deter-
mine entitlement to the excess funds de-
spite the estate executor’s several de-
mands for a jury trial because under the
plain language of O.C.G.A. § 48-4-5(b), it
was for the trial court to apportion the

excess funds according to the priority of
the claimants’ interests and § 48-4-5
conferred no right to a jury trial in an
interpleader action resulting from a tax
sale. Mancuso v. Jackson, 359 Ga. App.
428, 858 S.E.2d 244, 2021 Ga. App. LEXIS
212 (2021).

ARTICLE 6

TAXPAYER PROTECTION AGAINST FALSE CLAIMS

23-3-120. Definitions.

RESEARCH REFERENCES

ALR.
Use of state false claims acts to recover

taxes, 50 A.L.R.7th 1.

23-3-122. Investigations by Attorney General; civil actions au-
thorized; intervention by government; limitation on
participating in litigation; stay of discovery; alterna-
tive remedies; division of recovery; limitations.

Law reviews.
For article, “Executive Secrecy: Con-

gress, the People, and the Courts,” see 72
Emory L.J. 1301 (2023).

23-3-43 23-3-122EQUITABLE REMEDIES
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CHAPTER 4

EQUITY PROCEDURE

Article 1

General Provisions

Sec.
23-4-3. (Effective until July 1,

2026.) Claim of legal and
equitable relief by defen-
dant.

23-4-3. (Effective July 1, 2026.)
Claim of legal and equitable
relief by defendant.

Article 3

Decrees

23-4-33. (Effective until July 1,

Sec.
2026.) Decree in will or con-
tract matters; consent of
guardian or guardian ad
litem.

23-4-33. (Effective July 1, 2026.) De-
cree in will or contract mat-
ters; consent of guardian or
guardian ad litem.

ARTICLE 1

GENERAL PROVISIONS

23-4-3. (Effective until July 1, 2026.) Claim of legal and equi-
table relief by defendant.

A defendant to any action in the superior court or in the Georgia
State-wide Business Court, whether the action is for legal or equitable
relief, may claim legal or equitable relief, or both, by framing proper
pleadings for that purpose and sustaining them by sufficient evidence.

History.
Ga. L. 1884-85, p. 36, § 2; Civil Code

1895, § 4837; Civil Code 1910, § 5410;
Code 1933, § 37-905; Ga. L. 2019, p. 845,
§ 3-5/HB 239.

Delayed effective date.
Code Section 23-4-3 is set out twice in

this Code. This version is effective until
July 1, 2026. For version effective July 1,
2026, see the following version.

23-4-3. (Effective July 1, 2026.) Claim of legal and equitable
relief by defendant.

A defendant to any action in the superior court or in the Georgia
State-wide Business Court or the Georgia Tax Court, whether the
action is for legal or equitable relief, may claim legal or equitable relief,
or both, by framing proper pleadings for that purpose and sustaining
them by sufficient evidence.

History.
Ga. L. 1884-85, p. 36, § 2; Civil Code

1895, § 4837; Civil Code 1910, § 5410;

Code 1933, § 37-905; Ga. L. 2019, p. 845,
§ 3-5/HB 239; Ga. L. 2024, p. 888, §
2-9/HB 1267, effective July 1, 2026.

T.23, C.4 23-4-3EQUITY
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Delayed effective date.
Code Section 23-4-3 is set out twice in

this Code. This version is effective July 1,
2026. For version effective until July 1,
2026, see the preceding version.
Amendments.

The 2024 amendment, effective July
1, 2026, inserted “or the Georgia Tax
Court” near the middle of this Code sec-
tion.
Editor’s notes.

Ga. L. 2024, p. 888, § 4-1(a)/HB 1267,
not codified by the General Assembly,
provides that the 2024 amendments to
this Code section shall only become
effective on July 1, 2026, upon the

ratification of a resolution at the
November, 2024, state-wide general
election that amends the Constitution so
as to authorize the General Assembly to
provide by general law for the
establishment of the Georgia Tax Court
with state-wide jurisdiction. If such a
resolution is not so ratified, then the
amendments to this Code section shall not
become effective and shall stand repealed
on January 1, 2025. The constitutional
amendment proposed in Ga. L. 2024, p.
1189 was approved by a majority of the
qualified voters voting at the general
election held on November 5, 2024.

ARTICLE 3

DECREES

23-4-31. Power of court to mold and enforce decrees.

JUDICIAL DECISIONS

Purge condition not sufficiently
definite. — Regarding a joint real estate
venture to acquire and rent certain prop-
erties, because the purge condition in the
first contempt order was not sufficiently
definite and specific to allow the company
to determine when the income needed to

be paid into the court’s registry to purge
itself of the contempt, the trial court’s
order was reversed. MTN Investments,
LLC v. D. Magen, LLC, 369 Ga. App. 576,
894 S.E.2d 149, 2023 Ga. App. LEXIS 497
(2023).

23-4-33. (Effective until July 1, 2026.) Decree in will or contract
matters; consent of guardian or guardian ad litem.

When it becomes impossible to carry out any last will and testament in
whole or in part, and in all matters of contract, the judges of the
superior courts, and the judge of the Georgia State-wide Business Court
in matters of contract only, shall have power to render any decree that
may be necessary and legal, provided that all parties in interest shall
consent thereto in writing and there shall be no issue as to the facts or,
if there is such an issue, that there shall be a like consent in writing
that the judge presiding may hear and determine such facts, subject to
a review on appeal, as in other cases. In all cases where minors are
interested, the consent of the guardian at law or the guardian ad litem
shall be obtained before the decree is rendered.

History.
Ga. L. 1865-66, p. 221, § 1; Code 1868,

§ 4155; Code 1873, § 4214; Code 1882,
§ 4214; Ga. L. 1882-83, p. 69, § 1; Civil

Code 1895, § 4855; Civil Code 1910,
§ 5428; Code 1933, § 37-1205; Ga. L.
2016, p. 883, § 3-8/HB 927; Ga. L. 2019, p.
845, § 3-6/HB 239.

23-4-3 23-4-33EQUITY PROCEDURE

152025 Supp.



Delayed effective date.
Code Section 23-4-33 is set out twice in

this Code. This version is effective until

July 1, 2026. For version effective July 1,
2026, see the following version.

23-4-33. (Effective July 1, 2026.) Decree in will or contract
matters; consent of guardian or guardian ad litem.

When it becomes impossible to carry out any last will and testament in
whole or in part, and in all matters of contract, the judges of the
superior courts, the judge of the Georgia State-wide Business Court,
and the judge of the Georgia Tax Court in matters of contract only, shall
have power to render any decree that may be necessary and legal,
provided that all parties in interest shall consent thereto in writing and
there shall be no issue as to the facts or, if there is such an issue, that
there shall be a like consent in writing that the judge presiding may
hear and determine such facts, subject to a review on appeal, as in other
cases. In all cases where minors are interested, the consent of the
guardian at law or the guardian ad litem shall be obtained before the
decree is rendered.

History.
Ga. L. 1865-66, p. 221, § 1; Code 1868,

§ 4155; Code 1873, § 4214; Code 1882,
§ 4214; Ga. L. 1882-83, p. 69, § 1; Civil
Code 1895, § 4855; Civil Code 1910,
§ 5428; Code 1933, § 37-1205; Ga. L.
2016, p. 883, § 3-8/HB 927; Ga. L. 2019, p.
845, § 3-6/HB 239; Ga. L. 2024, p. 888, §
2-10/HB 1267, effective July 1, 2026.
Delayed effective date.

Code Section 23-4-33 is set out twice in
this Code. This version is effective July 1,
2026. For version effective until July 1,
2026, see the preceding version.
Amendments.

The 2024 amendment, effective July
1, 2026, in the first sentence, deleted
“and” following “superior courts,” and in-
serted “, and the judge of the Georgia Tax
Court”.

Editor’s notes.
Ga. L. 2024, p. 888, § 4-1(a)/HB 1267,

not codified by the General Assembly,
provides that the 2024 amendments to
this Code section shall only become
effective on July 1, 2026, upon the
ratification of a resolution at the
November, 2024, state-wide general
election that amends the Constitution so
as to authorize the General Assembly to
provide by general law for the
establishment of the Georgia Tax Court
with state-wide jurisdiction. If such a
resolution is not so ratified, then the
amendments to this Code section shall not
become effective and shall stand repealed
on January 1, 2025. The constitutional
amendment proposed in Ga. L. 2024, p.
1189 was approved by a majority of the
qualified voters voting at the general
election held on November 5, 2024.

23-4-34. Interlocutory decrees and orders.

Law reviews.
For article, “Variations on a Theme:

Georgia’s Evolving Test for Interlocutory

Injunctive Relief,” see 28 Ga. St. B.J. 17
(August 2022).

23-4-33 23-4-34EQUITY

16 2025 Supp.



<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Error
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.0000
  /ColorConversionStrategy /CMYK
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments true
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 300
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 300
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile ()
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /CreateJDFFile false
  /Description <<

    /BGR <>
    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000410064006f006200650020005000440046002065876863900275284e8e9ad88d2891cf76845370524d53705237300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>
    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef69069752865bc9ad854c18cea76845370524d5370523786557406300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>
    /CZE <>
    /DAN <>
    /DEU <>
    /ESP <>
    /ETI <>
    /FRA <>
    /GRE <>

    /HRV (Za stvaranje Adobe PDF dokumenata najpogodnijih za visokokvalitetni ispis prije tiskanja koristite ove postavke.  Stvoreni PDF dokumenti mogu se otvoriti Acrobat i Adobe Reader 5.0 i kasnijim verzijama.)
    /HUN <>
    /ITA <>
    /JPN <FEFF9ad854c18cea306a30d730ea30d730ec30b951fa529b7528002000410064006f0062006500200050004400460020658766f8306e4f5c6210306b4f7f75283057307e305930023053306e8a2d5b9a30674f5c62103055308c305f0020005000440046002030d530a130a430eb306f3001004100630072006f0062006100740020304a30883073002000410064006f00620065002000520065006100640065007200200035002e003000204ee5964d3067958b304f30533068304c3067304d307e305930023053306e8a2d5b9a306b306f30d530a930f330c8306e57cb30818fbc307f304c5fc59808306730593002>
    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020ace0d488c9c80020c2dcd5d80020c778c1c4c5d00020ac00c7a50020c801d569d55c002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /LTH <>
    /LVI <>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken die zijn geoptimaliseerd voor prepress-afdrukken van hoge kwaliteit. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)
    /NOR <>
    /POL <>
    /PTB <>
    /RUM <>
    /RUS <>
    /SKY <>
    /SLV <>
    /SUO <>
    /SVE <>
    /TUR <>
    /UKR <>
    /ENU (Use these settings to create Adobe PDF documents best suited for high-quality prepress printing.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /ConvertColors /ConvertToCMYK
      /DestinationProfileName ()
      /DestinationProfileSelector /DocumentCMYK
      /Downsample16BitImages true
      /FlattenerPreset <<
        /PresetSelector /MediumResolution
      >>
      /FormElements false
      /GenerateStructure false
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles false
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /DocumentCMYK
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /UseDocumentProfile
      /UseDocumentBleed false
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


