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TITLE 17

CRIMINAL PROCEDURE

Chap.
4. Arrest of Persons, 17-4-1 through 17-4-80.

5. Searches and Seizures, 17-5-1 through 17-5-100.

6. Bonds and Recognizances, 17-6-1 through 17-6-114.

7. Pretrial Proceedings, 17-7-1 through 17-7-211.

8. Trial, 17-8-1 through 17-8-76.

10. Sentence and Punishment, 17-10-1 through 17-10-71.

11. Assessment and Payment of Costs of Criminal Proceedings,
17-11-1 through 17-11-24.

12. Legal Defense For Indigents, 17-12-1 through 17-12-128.

15. Victim Compensation, 17-15-1 through 17-15-17.

16. Discovery, 17-16-1 through 17-16-23.

21. Cold Case Murder Reinvestigation, 17-21-1 through 17-21-4.

22. Wrongful Conviction and Incarceration Compensation, 17-
22-1 through 17-22-12.

Law reviews.
For annual survey of criminal law, see

71 Mercer L. Rev. 967 (2020).
For comment, “If the Mask Fits: The

Unconstitutionality of Face Masks in

Criminal Trials During COVID-19,” see
72 Mercer L. Rev. 1261 (2021).

For article, “HB 479: Repeal of Georgia’s
Citizen’s Arrest Law,” see 38 Ga. St. U.L.
Rev. 25 (2021).
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CHAPTER 1

GENERAL PROVISIONS

17-1-4. Vacation of judgments, verdicts, rules, or orders ob-
tained by perjury.

JUDICIAL DECISIONS

ANALYSIS

PERJURY CONVICTION

Perjury Conviction

No evidence that witnesses con-
victed of perjury. — Defendant was not
entitled to a new trial based on the defen-
dant’s convictions being obtained based
upon the perjured testimony of lay wit-
nesses because the defendant produced no
evidence that either witness had been
convicted of perjury or that their prior

testimony was the purest fabrication; and,
to the extent the defendant argued that
the witnesses’ statements at trial quali-
fied as perjury, that argument failed as
such statements related only to the wit-
nesses’ credibility and were merely im-
peaching. Clay v. State, 309 Ga. 593, 847
S.E.2d 530, 2020 Ga. LEXIS 592 (2020).

CHAPTER 2

JURISDICTION AND VENUE

17-2-2. Venue generally.

JUDICIAL DECISIONS

ANALYSIS

PROOF OF VENUE

Proof of Venue

Testimony that crime committed in
certain county. — Jury could have rea-
sonably inferred from the evidence pre-
sented that the victim’s apartment was
located in the county because it showed
that the home was located in the county,
the victim’s body was located about 100
yards behind the home, and the address of
the home intersected the address of the
victim’s apartment. Sims v. State, 312 Ga.
322, 862 S.E.2d 534, 2021 Ga. LEXIS 594
(2021).

Venue demonstrable by circum-

stantial evidence. — Circumstantial
evidence was sufficient to authorize a ra-
tional jury to find beyond a reasonable
doubt that defendant’s wife’s murder
might have been committed in DeKalb
County because the jury could reasonably
infer that the wife was strangled to death
in the DeKalb County house, wrapped in a
moving blanket kept in the house, carried
to defendant’s truck, and then driven
away. Until defendant returned to Geor-
gia with the wife’s body and went to de-
fendant’s former co-worker’s home in
Clayton County, there was absolutely no
evidence that Clayton County had any

T.17, C.1 17-2-2CRIMINAL PROCEDURE
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connection whatsoever to the wife’s mur-
der. Allaben v. State, 315 Ga. 789, 885
S.E.2d 1, 2023 Ga. LEXIS 54 (2023).

Venue in a murder case was proper.
— Since it was not readily determinable
whether defendant shot the victim in
Toombs or Tattnall County and it was
unclear where the victim died, the jury
was authorized to find beyond a reason-
able doubt that venue was established in
Tattnall County under O.C.G.A. §
17-2-2(h). Polke v. State, 315 Ga. 33, 880
S.E.2d 153, 2022 Ga. LEXIS 277 (2022).

Evidence insufficient to establish
venue. — State failed to prove venue in
Chatham County for the defendant’s ag-
gravated stalking conviction because the
victim was located in South Carolina
when the victim talked on the telephone
with the victim’s daughter’s friend about
what the defendant had said. Oliver v.

State, 364 Ga. App. 828, 876 S.E.2d 34,
2022 Ga. App. LEXIS 344 (2022).

Evidence sufficient to establish
venue. — In an action for terroristic
threats, venue could lie in Newton County
under O.C.G.A. § 17-2-2(d), where it was
undisputed that the threatening
Instagram voice messages were received
by the defendant’s family members. State
v. Stubbs, 365 Ga. App. 630, 879 S.E.2d
716, 2022 Ga. App. LEXIS 481 (2022).

Where the victim testified that the inci-
dent occurred during a car ride, the jury
was authorized to conclude beyond a rea-
sonable doubt that the sexual battery and
simple batteries could have been commit-
ted either in Cobb County or Bartow
County, rendering venue proper in Cobb
County. Williams v. State, 366 Ga. App.
114, 881 S.E.2d 1, 2022 Ga. App. LEXIS
531 (2022).

CHAPTER 3

LIMITATIONS ON PROSECUTION

17-3-1. Generally.

JUDICIAL DECISIONS

ANALYSIS

GENERAL CONSIDERATION

LIMITATION PERIOD APPLICATION

General Consideration

Application for plea in bar. — Trial
court erred by denying defendants’ plea in
bar arising from the 2005 disappearance
and death of the victim because law en-
forcement had probable cause to arrest
defendants by late November 2005 but
defendants were not indicted until 2017
and 2022. A witness’s 2005 statement to
law enforcement that recounted how de-
fendants admitted to killing the victim
and burning her body was sufficient to
establish probable cause, and as time
went on, each piece of information cor-
roborated the information the police had
already received. Duke v. State, 374 Ga.

App. 531, 913 S.E.2d 391, 2025 Ga. App.
LEXIS 87 (2025).

Limitation Period Application

Four year statute of limitations. —
Statute of limitations was tolled when

the identity of the perpetrator or the
crime itself is unknown, so the charges
against defendant for theft, sale of con-
trolled substances, and money laundering
were brought within the four year limita-
tions period since defendant’s identity was
specifically alleged in the indictment.
Logan v. State, 371 Ga. App. 310, 899
S.E.2d 505, 2024 Ga. App. LEXIS 109
(2024).

Two year statute of limitations. —

17-2-2 17-3-1LIMITATIONS ON PROSECUTION
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Limitation Period
Application (Cont’d)

In a case wherein defendant received a
traffic citation on January 16, 2021, but
trial was not held until March 22, 2023,
due to COVID-19 restrictions on jury tri-
als, the trial court erred by making the
legal conclusion that the two-year delay
was not presumptively prejudicial as well
as by failing to set forth its speedy trial
analysis and factual findings. Barker v.
State, 370 Ga. App. 562, 898 S.E.2d 566,
2024 Ga. App. LEXIS 55 (2024).

Limitations period properly tolled.
— There was evidence that the state did
not become aware of facts sufficient to
provide the state with probable cause to
arrest the defendant for a shooting on
May 25, 2011, until November 2014; ac-
cordingly, the trial court committed no
error in determining that state carried its
burden of proving that limitation period
was tolled until November 2014 under the
person-unknown tolling exception as set
forth in O.C.G.A. § 17-3-2(2) and that the
defendant’s prosecution thus was not
time-barred. Wright v. State, 365 Ga. App.
415, 878 S.E.2d 751, 2022 Ga. App. LEXIS
449 (2022).

Trial court erred in dismissing the
charges against the defendant based on
the statute of limitations because the two-
year statute of limitation, which had been
tolled due to the COVID-19 emergency
orders, had not expired when the accusa-
tions were filed. State v. Smith, 374 Ga.
App. 381, 912 S.E.2d 751, 2025 Ga. App.
LEXIS 56 (2025).

Possession of a firearm charges. —
Trial counsel was not ineffective for failing
to file a plea in bar on the basis that the
statute of limitations barred the defen-
dant’s prosecution for possession of a fire-
arm during the commission of a felony
because the state properly alleged an ex-
ception, specifying that the identity of the
accused was not known to the state until
on or about May 10, 2010, and, therefore,
the plea in bar would have been meritless.
Sims v. State, 312 Ga. 322, 862 S.E.2d
534, 2021 Ga. LEXIS 594 (2021).

No evidence on statute of limita-
tions provided to the jury. — State’s
failure to provide evidence to the jury
about when the prosecution commenced
precluded the jury from being able to
determine whether the charges were
timely brought within the two-year stat-
ute of limitations. Kadiri v. State, 374 Ga.
App. 881, 914 S.E.2d 434, 2025 Ga. App.
LEXIS 141 (2025).

Instruction on statute of limita-
tions. — Defendant was granted a new
trial following a rape conviction because
the trial court committed plain error in
charging the jury that the statute of limi-
tation in the case did not begin to run
until the victim turned 16 as the indict-
ment did not allege that the victim was
under the age of 16 at the time of the
offense, but the charge given authorized
the jury to convict defendant for a rape
that occurred on July 11, 1993 or later—
nearly three years beyond the appropriate
statute of limitation. Pelayo v. State, 374
Ga. App. 35, 910 S.E.2d 846, 2024 Ga.
App. LEXIS 503 (2024).

17-3-2. Periods excluded.

JUDICIAL DECISIONS

ANALYSIS

GENERAL CONSIDERATION

General Consideration

Unknown criminal or crime tolls
limitation. — Statute of limitations was
tolled when the identity of the perpetrator
or the crime itself is unknown, so the

charges against defendant for theft, sale
of controlled substances, and money laun-
dering were brought within the four year
limitations period since defendant’s iden-
tity was specifically alleged in the indict-

17-3-1 17-3-2CRIMINAL PROCEDURE
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ment. Logan v. State, 371 Ga. App. 310,
899 S.E.2d 505, 2024 Ga. App. LEXIS 109
(2024).

Statute of limitations not tolled. —
In a rape case, the trial court did not err in
finding that the statute of limitation pe-
riod was not tolled by the person unknown
exception because, more than 15 years
before the return of the indictment the
investigating officer identified the defen-
dant as a suspect from a sketch, the victim
believed the person in the sketch was the
assailant, the defendant fit the physical
description and had the same manner of
speech as the suspect described by the
victim, and the defendant had an at-
tempted rape conviction in a neighboring
county with a similar modus operandi.
State v. Campbell, 358 Ga. App. 389, 855
S.E.2d 401, 2021 Ga. App. LEXIS 69
(2021).

Trial court erred by denying defendants’
plea in bar arising from the 2005 disap-
pearance and death of the victim because
law enforcement had probable cause to
arrest defendants by late November 2005
but defendants were not indicted until
2017 and 2022. A witness’s 2005 state-
ment to law enforcement that recounted
how defendants admitted to killing the
victim and burning her body was suffi-
cient to establish probable cause, and as
time went on, each piece of information
corroborated the information the police
had already received. Duke v. State, 374
Ga. App. 531, 913 S.E.2d 391, 2025 Ga.
App. LEXIS 87 (2025).

Statute of limitation tolled. — Trial
counsel was not ineffective for failing to
file a plea in bar on the basis that the

statute of limitations barred defendant’s
prosecution for possession of a firearm
during the commission of a felony because
the state properly alleged an exception,
specifying that the identity of the accused
was not known to the state until on or
about May 10, 2010, and therefore the
plea in bar would have been meritless.
Sims v. State, 312 Ga. 322, 862 S.E.2d
534, 2021 Ga. LEXIS 594 (2021).

Trial court did not err by denying defen-
dant’s plea in bar based on the expiration
of the statute of limitations because the
state was not chargeable with knowledge
that gave rise to probable cause to arrest
him until September 2013, when it re-
ceived a positive Combined DNA Index
System hit on defendant from DNA recov-
ered from the victims’ rape kits. The
seven-year statute of limitation for rape
and four-year statute of limitation for the
other crimes began to run as of September
2013, and the operative January 2016
indictment issued within the limitation
period. Brooks v. State, 365 Ga. App. 711,
880 S.E.2d 226, 2022 Ga. App. LEXIS 497
(2022).

Defendant’s contention that the evi-
dence did not support the allegation that
O.C.G.A. § 17-3-2(1) applied and that trial
counsel provided ineffective assistance by
failing to make that argument at trial
lacked merit because the state presented
strong evidence from which the jury could
have found that the defendant absconded
from Georgia, including evidence the
defendant called the defendant’s
girlfriend to pick the defendant up and
they drove to Ohio immediately. Moulder
v. State, 317 Ga. 43, 891 S.E.2d 903, 2023
Ga. LEXIS 165 (2023).

17-3-3. Other exclusions.

JUDICIAL DECISIONS

ANALYSIS

GENERAL CONSIDERATION

General Consideration

When new indictment may be found
after nolle prosequi entered. —
Amended accusation adding a criminal
trespass charge did not fall outside of the

statute of limitations because the state
filed the amended accusation within six
months of the nolle prossed criminal tres-
pass count, nolle prossed in August 2023,
and amended accusation filed in Septem--

17-3-2 17-3-3LIMITATIONS ON PROSECUTION
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General Consideration (Cont’d)

ber 2023. Onyeka v. State, 374 Ga. App.
504, 913 S.E.2d 377, 2025 Ga. App. LEXIS
81 (2025).

No extension of time. — After the
trial court dismissed an initial accusation
against the defendant for want of prosecu-
tion, the trial court did not err in granting
the defendant’s motion to dismiss the sec-
ond, identical accusation because the sav-
ings provision in O.C.G.A. § 17-3-3 did not
give the state an additional six months,

from the date of the dismissal for want of
prosecution, to file the second accusation
as the basis for its dismissal for want of
prosecution was different from that
underlying an order to quash; and the
language of O.C.G.A. § 17-3-3 referred not
to a dismissal for want of prosecution, but
only to a quash or an entry of nolle
prosequi as events that triggered its
six-month savings provision. State v.
Walker, 367 Ga. App. 365, 884 S.E.2d 581,
2023 Ga. App. LEXIS 99 (2023).

CHAPTER 4

ARREST OF PERSONS

Article 2

Arrest by Law Enforcement Officers
Generally

Sec.
17-4-20. Authorization of arrests

with and without warrants
generally; use of deadly
force; adoption or promulga-
tion of conflicting regula-
tions, policies, ordinances,
and resolutions; authority of
nuclear power facility secu-
rity officer.

17-4-20.1. Investigation of family vio-
lence; preparation of writ-
ten report; review of report
by defendant arrested for
family violence; compilation
of statistics.

17-4-23. Issuance of citation in lieu of
arrest; issuance of warrants
for arrest for failure of per-
sons charged to appear in
court; bond.

Article 3

Warrants for Arrest

17-4-40. Persons who may issue war-

Sec.
rants for arrest of offenders
against penal laws; war-
rants requested by others;
persons who may issue war-
rants for arrest of peace or
law enforcement officers,
DFCS case managers, or
school teachers or adminis-
trators.

17-4-47. Issuance of warrants by
video conference; testimony;
initial bond hearings; oaths.

Article 4

Arrest by Private Persons

17-4-60 through 17-4-62. [Reserved].

Article 5

Detention by Private Individuals

17-4-80. Limited detention by cer-
tain private individuals for
certain offenses; definitions;
involvement of law enforce-
ment; defenses; limited use
of force.

17-3-3 T.17, C.4CRIMINAL PROCEDURE
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RESEARCH REFERENCES

ALR.
Supreme Court jurisprudence on gov-

ernmental use of excessive force as viola-

tion of constitutional or civil rights, 80
A.L.R. Fed. 3d 3.

ARTICLE 2

ARREST BY LAW ENFORCEMENT OFFICERS GENERALLY

Law reviews.
For annual survey of criminal law, see

71 Mercer L. Rev. 967 (2020).
For article, “How the Fourth Amend-

ment Frustrates the Regulation of Police
Violence,” see 70 Emory L.J. 521 (2021).

For article, “Violent Videos: Criminal
Defense in a Digital Age,” see 37 Ga. St.
U.L. Rev. 305 (2021).

17-4-20. Authorization of arrests with and without warrants
generally; use of deadly force; adoption or promulga-
tion of conflicting regulations, policies, ordinances,
and resolutions; authority of nuclear power facility
security officer.

(a)(1) An arrest for a crime may be made by a law enforcement
officer:

(A) Under a warrant; or

(B) Without a warrant if:

(i) The offense is committed in such officer’s presence or within
such officer’s immediate knowledge;

(ii) The offender is endeavoring to escape;

(iii) The officer has probable cause to believe that an act of
family violence, as defined in Code Section 19-13-1, has been
committed;

(iv) The officer has probable cause to believe that the offender
has violated a criminal family violence order, as defined in Code
Section 16-5-95; provided, however, that such officer shall not
have any prior or current familial relationship with the alleged
victim or the offender;

(v) The officer has probable cause to believe that an offense
involving physical abuse has been committed against a vulner-
able adult, who shall be for the purposes of this subsection a
person 18 years old or older who is unable to protect himself or
herself from physical or mental abuse because of a physical or
mental impairment; or

T.17, C.4 17-4-20ARREST OF PERSONS
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(vi) For other cause there is likely to be failure of justice for
want of a judicial officer to issue a warrant.

(2) Except where otherwise provided by law with respect to a law
enforcement officer’s jurisdictional duties and limitations, a law
enforcement officer may make an arrest for an offense outside of the
jurisdiction of the law enforcement agency by which he or she is
employed without a warrant:

(A) If the offense is committed in such officer’s presence or
within such officer’s immediate knowledge;

(B) When in immediate pursuit of an offender for an offense
committed within the jurisdiction of the law enforcement agency
that employs such law enforcement officer; or

(C) While aiding or assisting another law enforcement officer in
the jurisdiction of the law enforcement agency employing such
other law enforcement officer.

(3) Nothing in paragraph (2) of this subsection shall be construed
as limiting sheriffs or deputy sheriffs in the performance of the duties
and responsibilities imposed on them by the Constitution and laws of
this state.

(4) As used in this subsection, the term “law enforcement officer”
shall have the same meaning as set forth in Code Section 16-1-3.

(b) Sheriffs and peace officers who are appointed or employed in
conformity with Chapter 8 of Title 35 may use deadly force to appre-
hend a suspected felon only when the officer reasonably believes that
the suspect possesses a deadly weapon or any object, device, or
instrument which, when used offensively against a person, is likely to
or actually does result in serious bodily injury; when the officer
reasonably believes that the suspect poses an immediate threat of
physical violence to the officer or others; or when there is probable cause
to believe that the suspect has committed a crime involving the
infliction or threatened infliction of serious physical harm. Nothing in
this Code section shall be construed so as to restrict such sheriffs or
peace officers from the use of such reasonable nondeadly force as may be
necessary to apprehend and arrest a suspected felon or misdemeanant.

(c) Nothing in this Code section shall be construed so as to restrict
the use of deadly force by employees of state and county correctional
institutions, jails, and other places of lawful confinement or by peace
officers of any agency in the State of Georgia when reasonably neces-
sary to prevent escapes or apprehend escapees from such institutions.

(d) No law enforcement agency of this state or of any political
subdivision of this state shall adopt or promulgate any rule, regulation,

17-4-20 17-4-20CRIMINAL PROCEDURE
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or policy which prohibits a peace officer from using that degree of force
to apprehend a suspected felon which is allowed by the statutory and
case law of this state.

(e) Each peace officer shall be provided with a copy of this Code
section. Training regarding elder abuse, abuse of vulnerable adults, and
the requirements of this Code section should be offered as part of at
least one in-service training program each year conducted by or on
behalf of each law enforcement department and agency in this state.

(f) A nuclear power facility security officer, including a contract
security officer, employed by a federally licensed nuclear power facility
or licensee thereof for the purpose of securing that facility shall have
the authority to:

(1) Threaten or use force against another in defense of a federally
licensed nuclear power facility and the persons therein as provided
for under Code Sections 16-3-21 and 16-3-23;

(2) Search any person on the premises of the nuclear power facility
or the properties adjacent to the facility if the facility is under
imminent threat or danger pursuant to a written agreement entered
into with the local enforcement agency having jurisdiction over the
facility for the purpose of determining if such person possesses
unauthorized weapons, explosives, or other similarly prohibited
material; provided, however, that if such person objects to any search,
he or she shall be detained as provided in paragraph (3) of this
subsection or shall be required to immediately vacate the premises.
Any person refusing to submit to a search and refusing to vacate the
premises of a facility upon the request of a security officer as provided
for in this Code section shall be guilty of a misdemeanor; and

(3) In accordance with a nuclear security plan approved by the
United States Nuclear Regulatory Commission or other federal
agency authorized to regulate nuclear facility security, detain any
person located on the premises of a nuclear power facility or on the
properties adjacent thereto if the facility is under imminent threat or
danger pursuant to a written agreement entered into with the local
law enforcement agency having jurisdiction over the facility, where
there is reasonable suspicion to believe that such person poses a
threat to the security of the nuclear power facility, regardless of
whether such prohibited act occurred in the officer’s presence. In the
event of such detention, the law enforcement agency having jurisdic-
tion over the facility shall be immediately contacted. The detention
shall not exceed the amount of time reasonably necessary to allow for
law enforcement officers to arrive at the facility.

History.
Orig. Code 1863, § 4603; Code 1868,

§ 4626; Code 1873, § 4723; Code 1882,
§ 4723; Penal Code 1895, § 896; Penal

17-4-20 17-4-20ARREST OF PERSONS
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Code 1910, § 917; Code 1933, § 27-207;
Ga. L. 1975, p. 1209, § 1; Ga. L. 1981, p.
880, § 6; Ga. L. 1981, p. 1393, § 1; Ga. L.
1986, p. 490, § 1; Ga. L. 1986, p. 657, § 1;
Ga. L. 1988, p. 1251, § 1; Ga. L. 1991, p.
624, § 1; Ga. L. 1997, p. 700, § 1; Ga. L.
2006, p. 812, § 3/SB 532; Ga. L. 2013, p.
667, § 2/SB 86; Ga. L. 2021, p. 625,
§ 1/HB 479; Ga. L. 2025, p. 580, § 3/SB 99,
effective July 1, 2025.
Amendments.

The 2021 amendment, effective May
10, 2021, redesignated the existing provi-
sions of subsection (a) as paragraph (a)(1)
and made related redesignations; and
added paragraphs (a)(2) and (a)(3). See
Editor’s notes for applicability.

The 2025 amendment, effective July
1, 2025, added paragraph (a)(4).
Editor’s notes.

Ga. L. 2021, p. 625, § 8/HB479, not

codified by the General Assembly,
provides, in part, that: “This Act shall not
apply to rights and duties that matured,
penalties that were incurred, or
proceedings that were begun before the
effective date of this Act.” This Act became
effective May 10, 2021.

Ga. L. 2025, p. 580, § 1/SB 99, not
codified by the General Assembly,
provides: “This Act shall be known and
may be cited as the ‘Law Enforcement
Partners Act.’”
Law reviews.

For article, “HB 479: Repeal of Georgia’s
Citizen’s Arrest Law,” see 38 Ga. St. U.L.
Rev. 25 (2021).

For annual survey on criminal law, see
74 Mercer L. Rev. 93 (2022).

For article “Crimes of Suspicion” see 72
Emory L.J. 1429 (2023).

JUDICIAL DECISIONS

ANALYSIS

GENERAL CONSIDERATION

General Consideration

Stop outside officer’s jurisdiction
lawful after observing traffic viola-
tion. — Traffic stop of the defendant’s
vehicle by the officer outside the officer’s

jurisdiction was lawful because the defen-
dant committed a traffic violation in the
officer’s presence. Griffin v. State, 374 Ga.
App. 138, 910 S.E.2d 241, 2024 Ga. App.
LEXIS 489 (2024).

17-4-20.1. Investigation of family violence; preparation of writ-
ten report; review of report by defendant arrested for
family violence; compilation of statistics.

(a) Whenever a law enforcement officer responds to an incident in
which an act of family violence, as defined in Code Section 19-13-1, has
been committed, the officer shall not base the decision of whether to
arrest and charge a person on the specific consent of the victim or on a
request by the victim solely or on consideration of the relationship of
the parties. No officer investigating an incident of family violence shall
threaten, suggest, or otherwise indicate the arrest of all parties for the
purpose of discouraging requests for law enforcement intervention.

(b)(1) As used in this subsection, the term “predominant aggressor”
means the individual who poses the most serious, ongoing threat,
which may not be the initial aggressor in a specific incident.

(2) When complaints of family violence are received from two or
more opposing parties, or if both parties have injuries, the officer

17-4-20 17-4-20.1CRIMINAL PROCEDURE
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shall evaluate each complaint separately to attempt to determine
who was the predominant aggressor. Such officer shall not threaten,
suggest, or otherwise indicate that all parties will be arrested. If such
officer determines that one of the parties was the predominant
physical aggressor, that person may be arrested. Such officer shall
not be required to arrest any other person believed to have committed
an act of family violence during the incident. In determining whether
a person is a predominant physical aggressor, an officer shall consider
all of the following:

(A) Prior family violence involving either party;

(B) The relative severity of the injuries inflicted on each person,
including whether the injuries are offensive versus defensive in
nature;

(C) Threats that created the fear of physical injury;

(D) The potential for future injury;

(E) Whether one of the parties acted in self-defense or in defense
of a third party;

(F) Prior complaints of family violence; and

(G) Whether the person had reasonable cause to believe he or
she was in imminent danger of becoming a victim of any act of
family violence.

(c) Whenever a law enforcement officer investigates an incident of
family violence, whether or not an arrest is made, the officer shall
prepare and submit to the supervisor or other designated person a
written report of the incident entitled “Family Violence Report.” Forms
for such reports shall be designed and provided by the Georgia Bureau
of Investigation. The report shall include the following:

(1) Name of the parties;

(2) Relationship of the parties;

(3) Sex of the parties;

(4) Date of birth of the parties;

(5) Time, place, and date of the incident;

(6) Whether children were involved or whether the act of family
violence was committed in the presence of children;

(7) Type and extent of the alleged abuse;

(8) Existence of substance abuse;

(9) Number and types of weapons involved;
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(10) Existence of any prior court orders or protective orders as
such term is defined in Code Section 19-13-51;

(11) To the extent reasonably obtainable, the number and nature of
prior complaints of family violence;

(12) Type of police action taken in disposition of case, the reasons
for the officer’s determination that one party was the predominant
physical aggressor, and mitigating circumstances for why an arrest
was not made;

(13) Whether the victim was apprised of available remedies and
services; and

(14) Any other information that may be pertinent.

(d) The report provided for in subsection (c) of this Code section shall
be considered as being made for statistical purposes only and where no
arrests are made shall not be subject to the provisions of Article 4 of
Chapter 18 of Title 50. However, upon request, a defendant who has
been arrested for an act of family violence or the victim shall be entitled
to review and copy any report prepared in accordance with this Code
section relating to the defendant.

(e) Each police department, including local precincts and county
sheriff departments, shall report, according to rules and regulations of
the Georgia Crime Information Center, all family violence incidents,
both arrests and nonarrests, to the Georgia Bureau of Investigation,
which shall compile and analyze statistics of family violence crimes and
cause them to be published annually in the Georgia Uniform Crime
Reports. An offense shall be counted for each incident reported to the
police. A zero shall be reported if no incidents have occurred during the
reporting period.

History.
Code 1981, § 17-4-20.1, enacted by Ga.

L. 1991, p. 1778, § 1; Ga. L. 1992, p. 2939,
§ 1; Ga. L. 1995, p. 1186, § 1; Ga. L. 2020,
p. 741, § 1/SB 477; Ga. L. 2024, p. 560, §
9A/HB 926, effective May 2, 2024.
Amendments.

The 2024 amendment, effective May
2, 2024, added “or protective orders as
such term is defined in Code Section 19-
13-51” at the end of paragraph (c)(10);

added paragraph (c)(11) and redesignated
former paragraphs (c)(11) through (c)(13)
as present paragraphs (c)(12) through
(c)(14).
Editor’s notes.

Ga. L. 2024, p. 560, § 1/HB 926, not
codified by the General Assembly,
provides: “This Act shall be known and
may be cited as the ‘Second Chance
Workforce Act.’”

JUDICIAL DECISIONS

Objection to closing argument on
whether prosecution in control of
victim. — Counsel did not provide inef-
fective assistance by failing to object to

the prosecutor’s statements regarding the
state’s decision to prosecute the case for
family violence aggravated assault. Spe-
cifically, during closing argument, the
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prosecutor stated: “The State of Georgia
took that decision, whether or not to pros-
ecute a case, out of the victim’s hands,
right? They passed a law and now it’s up

to the State of Georgia to move forward.”
Woodruff v. State, 356 Ga. App. 659, 848
S.E.2d 670, 2020 Ga. App. LEXIS 505
(2020).

17-4-20.2. Bias Crime Report; requirements; use of reports; pub-
lication.

Law reviews.
For article on the 2020 enactment of

this Code section, see 37 Ga. St. U.L. Rev.
1 (2020).

17-4-23. Issuance of citation in lieu of arrest; issuance of war-
rants for arrest for failure of persons charged to appear
in court; bond.

(a)(1) A law enforcement officer may arrest a person accused of
violating any law or ordinance enacted by local law governing the
operation, licensing, registration, maintenance, or inspection of mo-
tor vehicles or violating paragraph (2), (3), or (5) of subsection (a) of
Code Section 3-3-23 by the issuance of a citation, provided that such
offense is committed in his or her presence or information
constituting a basis for such arrest was received by the arresting
officer from a law enforcement officer observing such offense being
committed, except that, when such offense results in an accident, an
investigating officer may issue citations regardless of whether the
offense occurred in the presence of a law enforcement officer.

(2) A law enforcement officer may arrest a person who meets the
minimum age requirements provided for in Code Section 16-3-1
accused of any misdemeanor violation of Code Section 16-7-21,
16-8-14, 16-8-14.1, or 16-13-30 by the issuance of a citation, provided
that such offense is committed in his or her presence or information
constituting a basis for such arrest was received by the arresting
officer or an investigating officer from another law enforcement officer
or other individual observing or aware of such offense being
committed. When an arrest is made for such offense, prior to
releasing the accused on citation, the arresting law enforcement
officer shall review the accused’s criminal record as such is on file
with the Federal Bureau of Investigation and the Georgia Crime
Information Center within the Georgia Bureau of Investigation,
ensure that the accused’s fingerprints are obtained, and shall seek to
verify the immigration status of the accused pursuant to Code
Section 17-5-100.

(3) The arresting officer shall issue a citation to the accused which
shall enumerate the specific charges and the date upon which he or
she is to appear and answer the charges or a notation that he or she
will be later notified of the date upon which he or she is to appear and
answer the charges.
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(b)(1) When an accused is issued a citation pursuant to paragraph (1)
of subsection (a) of this Code section, and the accused fails to appear
as specified in the citation, the judicial officer having jurisdiction of
the offense may issue a warrant ordering the apprehension of the
accused and commanding that he or she be brought before the court
to answer the charge contained within the citation and the charge of
his or her failure to appear as required. The accused shall then be
allowed to make a reasonable bond to appear on a given date before
the court.

(2) When an accused is issued a citation pursuant to paragraph (2)
of subsection (a) of this Code section and the accused fails to appear
as specified in the citation, the judicial officer having jurisdiction of
the offense, absent a finding of sufficient excuse to appear at the time
and place specified in the citation, shall issue a warrant ordering the
apprehension of the accused and commanding that he or she be
brought before the court to answer the charge contained within the
citation and the charge of his or her failure to appear as required. The
accused shall then be allowed to make a reasonable bond to appear on
a given date before the court.

History.
Ga. L. 1969, p. 759, § 1; Ga. L. 1975, p.

874, §§ 1-4; Ga. L. 2015, p. 1212, § 2/SB
160; Ga. L. 2018, p. 550, § 2-3/SB 407; Ga.
L. 2024, p. 491, § 3/HB 1105, effective May
1, 2024; Ga. L. 2024, p. 560, §§ 3, 8A/HB
926, effective May 2, 2024.
Amendments.

The first 2024 amendment, effective
May 1, 2024, in paragraph (a)(2), inserted
“18 years of age or older” near the begin-
ning of the first sentence, and, in the
second sentence, substituted a comma for
“and” following “Georgia Bureau of Inves-
tigation” near the end and added “, and
shall seek to verify the immigration status
of the accused pursuant to Code Section
17-5-100” at the end.

The second 2024 amendment, effec-
tive May 2, 2024, inserted “who meets the
minimum age requirements provided for
in Code Section 16-3-1” in paragraph
(a)(2); deleted the last sentence of para-
graph (a)(3), which read: “When an arrest-
ing officer makes an arrest concerning the
operation of a motor vehicle based on
information received from another law
enforcement officer who observed the of-
fense being committed, the citation shall
list the name of each officer and each
officer must be present when the charges

against the accused are heard.”; desig-
nated the existing provisions of subsec-
tions (b) and (c) as paragraphs (b)(1) and
(b)(2), respectively; in paragraph (b)(1),
substituted “When an accused is issued a
citation pursuant to paragraph (1) of sub-
section (a) of this Code section, and” for
“If” at the beginning; and, in paragraph
(b)(2), substituted “When an accused is
issued a citation pursuant to paragraph
(2) of subsection (a) of this Code section”
for “Notwithstanding subsection (b) of this
Code section, when an accused was issued
a citation for a violation of Code Section
16-7-21, 16-8-14, 16-8-14.1, or 16-13-30,”.
Code Commission notes.

Pursuant to Code Section 28-9-5, in
2024, the amendment of paragraph (a)(1)
of this Code section by Ga. L. 2024, p. 491,
§ 3/HB 1105, was treated as impliedly
repealed and superseded by Ga. L. 2024,
p. 560, §§ 3, 8A/HB 326, due to
irreconcilable conflict.
Editor’s notes.

Ga. L. 2024, p. 491, § 1/HB 1105, not
codified by the General Assembly,
provides: “This Act shall be known and
may be cited as the ‘Georgia Criminal
Alien Track and Report Act of 2024.’”

Ga. L. 2024, p. 560, § 1/HB 926, not
codified by the General Assembly,
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provides: “This Act shall be known and
may be cited as the ‘Second Chance
Workforce Act.’”
Law reviews.

For article on the 2024 amendment of

this Code section, see 41 Ga. St. U.L. Rev.
71 (2024).

17-4-26. Duty to bring persons arrested before judicial officer
within 72 hours; notice to accused of time and place of
commitment hearing; effect of failure to notify.

JUDICIAL DECISIONS

ANALYSIS

GENERAL CONSIDERATION

General Consideration

Time for holding commitment hear-
ing.

Even though the state violated defen-
dant’s rights under O.C.G.A. § 17-4-26 by
not presenting defendant to a judicial

officer until 44 days after defendant’s
arrest, that violation did not warrant
dismissal of the state’s probation
revocation petition. Cooper v. State, 370
Ga. App. 187, 895 S.E.2d 522, 2023 Ga.
App. LEXIS 550 (2023).

ARTICLE 3

WARRANTS FOR ARREST

17-4-40. Persons who may issue warrants for arrest of offenders
against penal laws; warrants requested by others; per-
sons who may issue warrants for arrest of peace or law
enforcement officers, DFCS case managers, or school
teachers or administrators.

(a) Any judge of a superior, city, state, or magistrate court or any
municipal officer clothed by law with the powers of a magistrate may
issue a warrant for the arrest of any offender against the penal laws,
based on probable cause either on the judge’s or officer’s own knowledge
or on the information of others given to the judge or officer under oath.
Any retired judge or judge emeritus of a state court may likewise issue
arrest warrants if authorized in writing to do so by an active judge of
the state court of the county wherein the warrants are to be issued.

(b)(1) If application is made for a warrant by a person other than a
peace officer or law enforcement officer and the application alleges
the commission of an offense against the penal laws, the judge or
other officer shall schedule a warrant application hearing as provided
in this subsection unless the person accused has been taken into
custody by a peace officer or law enforcement officer or except as
provided in paragraph (6) of this subsection; provided, however, that
a warrant may be denied without the notice required in paragraph (2)
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of this subsection where the application form and any testimony from
the affiant provided at the time of the application do not demonstrate
probable cause for issuing a warrant.

(2) Except as otherwise provided in paragraph (6) of this subsec-
tion, a warrant application hearing shall be conducted only after
attempting to notify the person whose arrest is sought by any means
approved by the judge or other officer which is reasonably calculated
to apprise such person of the date, time, and location of the hearing.

(3) If the person whose arrest is sought does not appear for the
warrant application hearing, the judge or other officer shall proceed
to hear the application and shall note on the warrant application that
such person is not present.

(4) At the warrant application hearing, the rules of evidence at a
commitment hearing shall apply as set forth in paragraph (1) of
subsection (d) of Code Section 24-1-2. The person seeking the warrant
shall have the customary rights of presentation of evidence and
cross-examination of witnesses. The person whose arrest is sought
may cross-examine the person or persons applying for the warrant
and any other witnesses testifying in support of the application at the
hearing. The person whose arrest is sought may present evidence
that probable cause does not exist for his or her arrest. The judge or
other officer shall have the right to limit the presentation of evidence
and the cross-examination of witnesses to the issue of probable cause.

(5) At the warrant application hearing, a determination shall be
made whether or not probable cause exists for the issuance of a
warrant for the arrest of the person whose arrest is sought. If the
judge or other officer finds that probable cause exists, the warrant
may issue instanter.

(6) Nothing in this subsection shall be construed as prohibiting a
judge or other officer from immediately issuing a warrant for the
arrest of a person upon application of a person other than a peace
officer or law enforcement officer if the judge or other officer deter-
mines from the application or other information available to the
judge or other officer that:

(A) An immediate or continuing threat exists to the safety or
well-being of the affiant or a third party;

(B) The person whose arrest is sought will attempt to evade
arrest or otherwise obstruct justice if notice is given;

(C) The person whose arrest is sought is incarcerated or other-
wise in the custody of a local, state, or federal law enforcement
agency;

(D) The person whose arrest is sought is a fugitive from justice;
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(E) The offense for which application for a warrant is made is
deposit account fraud under Code Section 16-9-20, and the person
whose arrest is sought has previously been served with the ten-day
notice as provided in paragraph (2) of subsection (a) of Code Section
16-9-20; or

(F) The offense for which application for the warrant is made
consists of an act of family violence as defined in Code Section
19-13-1.

In the event that the judge or officer finds such circumstances
justifying dispensing with the requirement of a warrant application
hearing, the judge or officer shall note such circumstances on the face
of the warrant application.

(7) No warrant shall be quashed nor evidence suppressed because
of any irregularity in proceedings conducted pursuant to this subsec-
tion not affecting the substantial rights of the accused under the
Constitution of this state or of the United States.

(8) Nothing contained in this subsection shall prohibit a judge
from denying a warrant based upon the application and testimony
heard at the time such application is made without requiring notice
to the person whose arrest is sought.

(c) Any warrant for the arrest of a peace officer, law enforcement
officer, DFCS case manager, teacher, or school administrator for any
offense alleged to have been committed while in the performance of his
or her duties may be issued only by a judge of a superior court, a judge
of a state court, or a judge of a probate court.

History.
Orig. Code 1863, § 4595; Code 1868,

§ 4616; Code 1873, § 4713; Code 1882,
§ 4713; Penal Code 1895, § 882; Penal
Code 1910, § 903; Code 1933, § 27-102;
Ga. L. 1974, p. 1230, § 1; Ga. L. 1983, p.
884, § 3-17; Ga. L. 1985, p. 1105, § 1; Ga.
L. 1990, p. 8, § 17; Ga. L. 2000, p. 1702,

§ 1; Ga. L. 2010, p. 313, § 1/HB 199; Ga.
L. 2011, p. 99, § 28/HB 24; Ga. L. 2021, p.
132, § 1/HB 562.
Amendments.

The 2021 amendment, effective May
3, 2021, inserted “DFCS case manager,”
near the beginning of subsection (c).

17-4-47. Issuance of warrants by video conference; testimony;
initial bond hearings; oaths.

(a) A judge of any court in this state authorized to issue arrest
warrants pursuant to Code Section 17-4-40 may, as an alternative to
other laws relating to the issuance of arrest warrants, conduct such
applications for the issuance of arrest warrants by video conference.
The issuance of an arrest warrant by video conference shall be valid
irrespective of the physical location of the judge at the time of the video
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conference, provided that the judge issuing the warrant is authorized
by law to issue such warrant.

(b) Arrest warrant applications heard by video conference shall be
conducted in a manner to ensure that the judge conducting the hearing
has visual and audible contact with all affiants and witnesses giving
testimony.

(c) The affiant participating in an arrest warrant application by
video conference shall sign the affidavit for an arrest warrant and any
related documents by any reasonable means which identifies the
affiant, including, but not limited to, his or her typewritten name,
signature affixed by electronic stylus, or any other reasonable means
which identifies the person signing the affidavit and any related
documents. The judge participating in an arrest warrant application by
video conference shall sign the affidavit for an arrest warrant, the
arrest warrant, and any related documents by any reasonable means
which identifies the judge, including, but not limited to, his or her
typewritten name, signature affixed by electronic stylus, or any other
reasonable means which identifies the judicial officer signing the
affidavit and warrant and any related documents. Such authorization
shall be deemed to comply with the signature requirements provided for
in Code Sections 17-4-45 and 17-4-46.

(d) A judge may also utilize a video conference to conduct hearings
relating to the issuance of an initial bond connected with an offense for
which an arrest warrant is issued, provided that the setting of such
bond is within the jurisdiction of that court.

(e) A judge hearing matters pursuant to this Code section shall
administer an oath to any person testifying by means of a video
conference.

History.
Code 1981, § 17-4-47, enacted by Ga. L.

1998, p. 872, § 1; Ga. L. 1999, p. 81, § 17;
Ga. L. 2008, p. 324, § 17/SB 455; Ga. L.
2013, p. 584, § 1/HB 146; Ga. L. 2021, p.
423, § 1-6/HB 635.
Amendments.

The 2021 amendment, effective May
4, 2021, deleted “, and, at the time such
warrant is issued, he or she is physically

located within this state” following “such
warrant” at the end of the last sentence of
subsection (a).
Law reviews.

For article, “Statewide Judicial Emer-
gency: Judicial Order by the Supreme
Court of Georgia Declaring a Statewide
Judicial Emergency,” see 37 Ga. St. U.L.
Rev. 31 (2020).

ARTICLE 4

ARREST BY PRIVATE PERSONS

Law reviews.
For article, “HB 479: Repeal of Georgia’s

Citizen’s Arrest Law,” see 38 Ga. St. U.L.
Rev. 25 (2021).
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17-4-60 through 17-4-62. [Reserved].

History.
Orig. Code 1863, §§ 4604, 4605; Code

1868, §§ 4627, 4628; Code 1873, § 4724,
4725; Code 1882, § 4724; Penal Code
1895, §§ 900, 901; Penal Code 1910,
§§ 921, 922; Code 1933, §§ 27-211, 27-
212; Ga. L. 1956, p. 796, § 2; Ga. L. 1977,
p. 902, § 1; repealed by Ga. L. 2021, p.
625, § 2/HB 479, effective May 10, 2021.

Editor’s notes.
Ga. L. 2021, p. 625, § 8/HB 479, not

codified by the General Assembly,
provides, in part, that: “This Act shall not
apply to rights and duties that matured,
penalties that were incurred, or
proceedings that were begun before the
effective date of this Act.” This Act became
effective May 10, 2021.

ARTICLE 5

DETENTION BY PRIVATE INDIVIDUALS

Effective date.
This article became effective May 10,

2021. See Editor’s notes for applicability.
Cross references.

False imprisonment, §§ 16-5-41,
16-5-42.

Right of action for false arrest and false
imprisonment generally, § 51-7-1 et seq.
Editor’s notes.

Ga. L. 2021, p. 625, § 8/HB 479, not

codified by the General Assembly,
provides, in part, that: “This Act shall not
apply to rights and duties that matured,
penalties that were incurred, or
proceedings that were begun before the
effective date of this Act.” This Act became
effective May 10, 2021.

JUDICIAL DECISIONS

ANALYSIS

GENERAL CONSIDERATION

OFFENSE COMMITTED IN PRESENCE OR WITHIN KNOWLEDGE

General Consideration

Editor’s notes. In light of the similar-
ity of the statutory provisions, annota-
tions decided under former Code 1882,
§ 4724, former Penal Code 1895, § 910,
former Penal Code 1910, § 921, former
Code 1933, § 27-211, and former O.C.G.A.
§ 17-4-60 are included in the annotations
for this article.

Arrest to prevent felony. — Private
person has the right to arrest under cer-
tain circumstances in order to prevent a
felony from being committed, which felony
has not yet been attempted. Johnson v.
Jackson, 140 Ga. App. 252, 230 S.E.2d
756, 1976 Ga. App. LEXIS 1429 (1976)
(decided under former Code 1933
§ 27-211).

Apprehension for felony must be
only to bring criminal to magistrate.

— When a felony has been committed, a
private person acting upon a reasonable
and probable ground of suspicion may
apprehend a suspect without a warrant,
but it is only for the purpose of taking the
offender before a magistrate. The suspect
may be taken and detained until the sus-
pect can be committed to the custody of
the law. Croker v. State, 114 Ga. App. 492,
151 S.E.2d 846, 1966 Ga. App. LEXIS 814
(1966) (decided under former Code 1933
§ 27-211).

To avoid liability for false imprison-
ment, it must be shown not only that the
arrest was valid but also that the arrest-
ing officer had probable cause to believe
the charged offense had been committed.
Amason v. Kroger Co., 204 Ga. App. 695,
420 S.E.2d 314, 1992 Ga. App. LEXIS 956
(1992) (decided under former O.C.G.A.
§ 17-4-60).
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General Consideration (Cont’d)

In a false imprisonment case, the
existence of probable cause standing alone
was not a complete defense because, even
if probable cause to believe a crime has
been committed existed, a warrantless
arrest would still be illegal unless the
arrest was accomplished pursuant to one
of the “exigent circumstances” applicable
to law enforcement officers enumerated in
O.C.G.A. § 17-4-20 or applicable to
private persons as set forth in former
O.C.G.A. § 17-4-60. Arbee v. Collins, 219
Ga. App. 63, 463 S.E.2d 922, 1995 Ga.
App. LEXIS 933 (1995), cert. denied, No.
S96C0389, 1996 Ga. LEXIS 370 (Ga. Feb.
9, 1996) (decided under former O.C.G.A.
§ 17-4-60).

Citizen’s arrest not valid defense to
offense of false imprisonment. — Trial
evidence showed that the defendant con-
fined the victim in the bedroom without
lawful authority. In light of the defen-
dant’s testimony that the victim had not
been confined at all, trial counsel was not
ineffective in failing to pursue jury in-
structions based on an inconsistent theory
that the defendant had in fact confined
the victim, but was legally authorized to
do so. Smith v. State, 314 Ga. App. 583,
724 S.E.2d 885, 2012 Ga. App. LEXIS 239
(2012) (decided under former O.C.G.A.
§ 17-4-60).

Citizen holding offender four days
after violation. — Private citizen who
forcibly detained a man on the grounds
that he had indecently exposed himself to
the victim four days previously, when the
arrest did not occur until four days after
the alleged offense, was guilty of falsely
imprisoning the plaintiff. McWilliams v.
Interstate Bakeries, Inc., 439 F.2d 16,
1971 U.S. App. LEXIS 11402 (5th Cir.
1971) (decided under former Code 1933,
§ 27-211)).

Use of unreasonable force. — Al-
though a private person may make a citi-
zen’s arrest under former O.C.G.A. § 17-
4-60, only force that was reasonable under
the circumstances may be used to restrain
the individual arrested; an alleged assault
of an individual with a baseball bat en-
tailed unreasonable force and could not
have been part of a legitimate citizen’s

arrest. Carter v. State, 269 Ga. 891, 506
S.E.2d 124 (decided under former
O.C.G.A. § 17-4-60).

In defendant’s trial on a charge of felony
murder, defense counsel was not ineffec-
tive for failing to request an instruction on
citizen’s arrest under former O.C.G.A.
§ 17-4-60 as the defendant used more
force than was reasonable in making such
an arrest when the defendant shot an
intruder through the wall of a storage
building. Patel v. State, 279 Ga. 750, 620
S.E.2d 343, 2005 Ga. LEXIS 503 (2005)
(decided under former O.C.G.A.
§ 17-4-60).

Arrester has burden to deny tort if
no warrant. — Whoever arrests a person
without a warrant is guilty of a tort,
unless the person can justify under one of
the exceptions prescribed by law; and the
burden of proof that the case lies within
the exception rests upon the person mak-
ing the arrest. Piedmont Hotel Co. v.
Henderson, 9 Ga. App. 672, 72 S.E. 51,
1911 Ga. App. LEXIS 294 (1911) (decided
under former O.C.G.A. § 17-4-60).

Innocent party shot by arresting
party. — Private citizen, who in arresting
a person, kills an innocent bystander, is
guilty of a tort, unless the arresting party
can justify actions under one of the excep-
tions prescribed by law; and the burden of
proof that the case lies within the excep-
tion rests upon the person making the
arrest. Piedmont Hotel Co. v. Henderson,
9 Ga. App. 672, 72 S.E. 51, 1911 Ga. App.
LEXIS 294 (1911) (decided under former
Penal Code 1910, § 921).

Warrant by private person insuffi-
cient. — Mere possession of a warrant
does not authorize a private person to
arrest the person named therein.
Coleman v. State, 121 Ga. 594, 49 S.E.
716, 1905 Ga. LEXIS 19 (1905) (decided
under former Code 1882, § 4724).

Grounds for suspicion of burglary
question for jury. — What are reason-
able and probable grounds for suspicion is
for the determination of the jury as is
whether the circumstantial evidence was
sufficient to establish the commission of a
burglary. Johnson v. Jackson, 140 Ga.
App. 252, 230 S.E.2d 756, 1976 Ga. App.
LEXIS 1429 (1976) (decided under former
Code 1933, § 27-211).
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Unreasonable attempt to arrest
with unlicensed semi-automatic
weapon. — There was no evidence that
the defendant, who murdered the victim
with a rifle, was attempting to effect a
valid citizen’s arrest and, hence, the de-
fendant was not entitled to an involuntary
manslaughter charge. It was not reason-
able for the defendant to attempt an ar-
rest with a semi-automatic weapon which
the defendant was not licensed to carry as
deadly force in effecting an arrest is lim-
ited to self-defense or to a situation in
which it is necessary to prevent a forcible
felony. Hayes v. State, 261 Ga. 439, 405
S.E.2d 660, 1991 Ga. LEXIS 330 (1991),
overruled in part, Willis v. State, 304 Ga.
686, 820 S.E.2d 640, 2018 Ga. LEXIS 685
(2018) (decided under former O.C.G.A.
§ 17-4-60).

Offense Committed in Presence or
Within Knowledge

Admission of offense by defendant.
— Offense is within the presence of the
arresting party when, although the ar-
resting party cannot be cognizant of the
offense by means of the arresting party’s
senses, the defendant actually admits
that the offense is in fact being so commit-
ted. Moore v. State, 128 Ga. App. 20, 195
S.E.2d 275, 1973 Ga. App. LEXIS 1367
(1973) (decided under former Code 1933,
§ 27-211).

Admission of an offense by an accused
to the arresting party is tantamount to
the commission of the offense in the pres-
ence of the party making the arrest.
Young v. State, 238 Ga. 548, 233 S.E.2d
750, 1977 Ga. LEXIS 1097 (1977) (decided
under former Code 1933, § 27-211).

Presence or knowledge determine
arrest legality. — Whether an arrest by
a private citizen is lawful depends on
whether the offense was committed in the
person’s presence or within the person’s
immediate knowledge. Walker v. State,
144 Ga. App. 838, 242 S.E.2d 753, 1978
Ga. App. LEXIS 1811 (1978) (decided
under former Code 1933, § 27-211).

Sheriff may arrest without warrant
for crime committed in presence. —

Like other police officers or private per-
sons, a sheriff has the power to arrest an
offender without a warrant if the offense

is committed in the sheriff’s presence.
Elder v. Camp, 193 Ga. 320, 18 S.E.2d
622, 1942 Ga. LEXIS 393 (1942) (decided
under former Penal Code 1910, § 921).

Private detective may arrest. — Pri-
vate detective may arrest offenders who
commit crimes in the detective’s presence.
DuPre v. State, 153 Ga. 798, 113 S.E. 428,
1922 Ga. LEXIS 177 (1922) (decided
under former Penal Code 1910, § 921).

Night watchman may arrest. — A
night watchman of a railroad may arrest
offenders who commit crimes in the
watchman’s presence. Hickman v. State,
142 Ga. 630, 83 S.E. 508, 1914 Ga. LEXIS
483 (1914) (decided under former Penal
Code 1910, § 921).

Railroad officer may arrest. — Offi-
cer of a railroad with probable cause may
arrest a person to prevent the person from
stealing a ride and use reasonable means
to prevent the person’s escape. Summers
v. Southern Ry., 118 Ga. 174, 45 S.E. 27,
1903 Ga. LEXIS 488 (1903) (decided
under former Penal Code 1895, § 910).

Evidence of lawful arrest. — When
the defendant’s shoplifting offense was
committed in the presence of the food
manager, and within the immediate
knowledge of the store manager, both
were authorized by law to arrest the de-
fendant, and the trial court did not err in
refusing to give requested jury instruc-
tions regarding the unlawful arrest by a
private person and defendant’s alleged
right to use force to resist the attempted
arrest. Merneigh v. State, 242 Ga. App.
735, 531 S.E.2d 152, 2000 Ga. App. LEXIS
331 (2000) (decided under former
O.C.G.A. § 17-4-60).

Charge held harmless. — When the
arrest was made without a warrant, and
the only basis for the arrest without a
warrant was that the crime was being
committed in the presence of the person
making the arrest, whether the defendant
acted as an officer or as a private citizen
was immaterial, since the person’s author-
ity as either was the same; therefore, the
charge injecting this issue in the case
could not have been confusing to the jury
or harmful to the defendant. Atlantic
C.L.R.R. v. Wegner, 90 Ga. App. 267, 83
S.E.2d 58, 1954 Ga. App. LEXIS 683
(1954) (decided under former Code 1933,
§ 27-211).
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OPINIONS OF THE ATTORNEY GENERAL

Historical continuity in statutory
interpretation. — In light of the similar-
ity of the statutory provisions, opinions
decided under former Code 1933, § 27-
211 are included in the opinions for this
article.

Private citizen may not serve war-
rant. — While it is true that a private
citizen may effect an arrest under this
section, only a peace officer has the au-
thority to make an arrest by serving a
warrant. 1973 Op. Att’y Gen. No. 73-93
(decided under former Code 1933,
§ 27-211).

Drug inspectors. — Drug inspectors
do not have official authority to make
arrests nor to carry weapons in the per-
formance of the inspectors’ duties; inspec-

tors would not be considered arresting
officers. 1962 Ga. Op. Att’y Gen. 413
(decided under former Code 1933,
§ 27-211).

City police officer on college cam-
pus. — Municipal police officer may make
an arrest upon property under the juris-
diction of the Board of Regents in the
officer’s private capacity as an individual
citizen. 1970 Op. Att’y Gen. No. 70-69
(decided under former Code 1933,
§ 27-211).

District attorney possesses no
greater powers than those possessed
by ordinary citizen in making an
arrest. 1980 Op. Att’y Gen. No. U80-33
(decided under former Code 1933, § 27-
211).

RESEARCH REFERENCES

ALR.
Constitutionality of statute or ordi-

nance authorizing an arrest without a
warrant, 1 A.L.R. 585.

Degree of force that may be employed in
arresting one charged with a misde-
meanor, 42 A.L.R. 1200.

Right to arrest without a warrant for
unlawful possession or transportation of
intoxicating liquor, 44 A.L.R. 132.

Information, belief, or suspicion as to
commission of felony, as justification for
arrest by private person without warrant,
133 A.L.R. 608.

Liability, for false imprisonment or ar-
rest, of a private person answering call of

known or asserted peace or police officer to
assist in making arrest which turns out to
be unlawful, 29 A.L.R.2d 825.

Liability, for false arrest or imprison-
ment, of private person detaining child, 20
A.L.R.3d 1441.

Private person’s authority, in making
arrest for felony, to shoot or kill alleged
felon, 32 A.L.R.3d 1078.

Escape from custody of private person
as criminal offense, 69 A.L.R.3d 664.

Power of private citizen to institute
criminal proceedings without authoriza-
tion or approval by prosecuting attorney,
90 A.L.R.6th 385.

17-4-80. Limited detention by certain private individuals for
certain offenses; definitions; involvement of law en-
forcement; defenses; limited use of force.

(a) As used in this article, the terms:

(1) “Food service establishment” shall have the same meaning as
provided in Code Section 26-2-370.

(2) “Law enforcement unit” shall have the same meaning as
provided in Code Section 35-8-2.

(3) “Owner” means any person or his or her agent or employee who
owns or operates a retail establishment or a food service establish-
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ment or any business owning personal property located on their own
property or on the property of others on which they are conducting
their business activities.

(4) “Retail establishment” shall have the same meaning as pro-
vided in Code Section 16-7-2.

(b) A private person may detain an individual if such private person
is:

(1) An owner of a retail establishment who has reasonable grounds
to believe that the individual sought to be detained has committed or
attempted to commit the offense of theft by shoplifting as set forth in
Code Section 16-8-14, refund fraud as set forth in Code Section
16-8-14.1, or theft by unlawful use of retail sales receipts or Universal
Product Code labels as set forth in Code Section 16-8-17;

(2) An owner of a food service establishment who has reasonable
grounds to believe that the individual sought to be detained has
committed or attempted to commit theft by taking as set forth in Code
Section 16-8-2 or theft of services as set forth in Code Section 16-8-5;

(3) An owner of any business entity operating on their own
property or on the property of others on which they are doing
business who have reasonable grounds to believe that the individual
sought to be detained has committed or attempted to commit theft by
taking as set forth in Code Section 16-8-2 or theft of services as set
forth in Code Section 16-8-5;

(4) A weight inspector under Article 5 of Chapter 2 of Title 35 when
needed for purposes of performing his or her duties under such
article; or

(5) A licensee or registrant under Chapter 38 of Title 43 when
needed in the performance of his or her business conducted in
conformance with such chapter.

(c) A private person who detains an individual under this Code
section shall either release said individual or, within a reasonable time,
contact the law enforcement unit with appropriate jurisdiction. An
individual detained by a private person under this Code section who is
not released shall be surrendered to a law enforcement officer together
with any personal belongings removed from such individual.

(d)(1) Nothing in this subsection shall be construed as limiting or
altering any immunity or defense under Article 2 of Chapter 3 of Title
16.

(2) Except in circumstances involving use of force in defense of self
or others, involving use of force in defense of a habitation, or
involving use of force to prevent the commission of a forcible felony, a
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person acting pursuant to this Code section shall not use force which
is intended or likely to cause great bodily harm or death, but may use
reasonable force to the extent that he or she reasonably believes is
necessary to detain an individual.

History.
Code 1981, § 17-4-80, enacted by Ga. L.

2021, p. 625, § 3/HB 479.
Law reviews.

For article with annual survey on crimi-
nal law, see 73 Mercer L. Rev. 75 (2021).

For article, “HB 479: Repeal of Georgia’s
Citizen’s Arrest Law,” see 38 Ga. St. U.L.
Rev. 25 (2021).

CHAPTER 5

SEARCHES AND SEIZURES

Article 2

Searches With Warrants

Sec.
17-5-21.1. Issuance of search warrants

by video conference.

Article 4

Investigating Sexual Assault

17-5-71. Preservation of evidence.
17-5-74. Unreported sexual assault

Sec.
kits; definitions; state-wide
tracking system; require-
ments; implementation; re-
porting; jurisdiction; liabil-
ity; regulatory authority.

Article 5

Immigrants

17-5-100. Investigation of illegal alien
status.

RESEARCH REFERENCES

ALR.
Permissibility Under Fourth Amend-

ment of Detention of Motorist by Police,
Following Lawful Traffic Stop, to Investi-
gate, by Means Other Than Canine Sniff,
Other Matters and Admissibility of Evi-
dence Gained Thereby — Federal Cases
Post Rodriguez v. U.S., 53 A.L.R. Fed. 3d
8.

Warrantless Search by Government
Employer of Employee’s Workplace
Locker, Desk, Phone, or the like as Viola-
tion of Fourth Amendment Privacy Rights
(U.S. Const. Amend. IV) — Federal Cases,
78 A.L.R. Fed. 3d 8.
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ARTICLE 1

SEARCHES WITHOUT WARRANTS

17-5-1. Search pursuant to lawful arrest authorized.

JUDICIAL DECISIONS

ANALYSIS

GENERAL CONSIDERATION

General Consideration

Search incident to arrest. — Search
of the defendant’s vehicle incident to an
arrest was lawful even though the defen-
dant was not handcuffed and jailed be-
cause the defendant was arrested when

the officer unequivocally told the defen-
dant that the defendant was under arrest.
Morris v. State, 374 Ga. App. 297, 912
S.E.2d 327, 2025 Ga. App. LEXIS 41
(2025).

RESEARCH REFERENCES

ALR.
Investigatory Stops or Searches Based

on Odor of Marijuana Where Marijuana
Decriminalized or Legalized, 92 A.L.R.7th
1.

Voluntary Consent to Warrantless Po-
lice Search by Nonverbal Gesture or Ac-
tion, 80 A.L.R. Fed. 3d 5.

ARTICLE 2

SEARCHES WITH WARRANTS

17-5-20. Requirements for issuance of search warrant generally.

Law reviews.
For comment, “The Reasonableness and

Unreasonableness of Delays in Obtaining

Search Warrants,” see 71 Mercer L. Rev.
1149 (2020).

17-5-21. Grounds for issuance of search warrant; scope of
search pursuant to search warrant; issuance by retired
judge or judge emeritus.

Law reviews.
For article, “Crimes of Suspicion,” see

72 Emory L.J. 1429 (2023).

JUDICIAL DECISIONS

ANALYSIS

SUFFICIENCY OF WARRANT

1. TECHNICAL REQUIREMENTS FOR AFFIDAVIT

2. PROBABLE CAUSE
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Sufficiency of Warrant

1. Technical Requirements for
Affidavit

Determining if warrant representa-
tion made knowingly, intentionally,
or in reckless disregard of truth. —
Trial court erred finding a Franks viola-
tion without considering whether the
challenged representation in the warrant
was made knowingly, intentionally, or in
reckless disregard for the truth; thus, the
court held, after applying de novo review
of the affidavit and the evidence presented
at the hearing, that the trial court erred in
finding that the statement that the co-
defendant was in extensive communica-
tion with the defendant around the time of
the reported crimes was a misrepresenta-
tion or falsehood. State v. Britton, 316 Ga.
283, 888 S.E.2d 157, 2023 Ga. LEXIS 99
(2023).

Particularity requirement met. —
Search warrant satisfied the particularity
requirement since the warrant listed
classes of items that, as a practical matter,
were likely to be found relevant to the
shooting death of the victim and the re-
moval of the body to the location where
the body was found. The warrant limited
the classes of items to those relevant to
the crime of murder. Palmer v. State, 310
Ga. 668, 853 S.E.2d 650, 2021 Ga. LEXIS
3 (2021).

2. Probable Cause

Basis for determining if sufficient
probable cause. — Grant of defendant’s
motion to suppress evidence from defen-
dant’s cell phone records obtained by a
search warrant was reversed because the
magistrate had a substantial basis for
determining that probable cause existed
based on the cell phone records showing
movement of the cell phone mirrored
movement of the vehicle involved with the
shooting. State v. Britton, 316 Ga. 283,
888 S.E.2d 157, 2023 Ga. LEXIS 99
(2023).

How “staleness” measured. — Trial
court erred by concluding that the infor-
mation in the search warrant application
was stale because the massaging tools and
the purple comforter were non-perishable,
non-consumable items that were legally

possessed and of continuing utility to de-
fendant and therefore were unlikely to be
affected by the passage of time. State v.
Santiago, 371 Ga. App. 720, 902 S.E.2d
715, 2024 Ga. App. LEXIS 211 (2024).

Sufficient probable cause in child
sexual abuse case. — Defendant’s mo-
tion to suppress evidence found at the
defendant’s residence during the execu-
tion of a search pursuant to a warrant was
properly denied as, notwithstanding the
alleged material omissions related to a
geotagged photograph, there was probable
cause for the search because the affiant
officer saw images of child sexual abuse on
an Internet account; those images dis-
played the defendant’s face and the defen-
dant’s distinctive hand tattoo; and the
officer independently confirmed the defen-
dant’s identity through means such as
social media. Pickens v. State, 363 Ga.
App. 716, 872 S.E.2d 480, 2022 Ga. App.
LEXIS 209 (2022).

Trial court erred by concluding that
there was no probable cause to believe
that the comforter and the massaging tool
would still be in defendant’s residence by
the time law enforcement officers obtained
a search warrant because a detective al-
leged in the search warrant application
that defendant and the victim were in
defendant’s bedroom atop a purple blan-
ket when defendant used a massaging tool
on the victim’s buttocks and vagina. State
v. Santiago, 371 Ga. App. 720, 902 S.E.2d
715, 2024 Ga. App. LEXIS 211 (2024).

Evidence held sufficient to estab-
lish probable cause. — Trial counsel
was not ineffective for failing to file a
motion to suppress the search warrant for
defendant’s mother’s apartment and ve-
hicle because the affidavit on its face pro-
vided the magistrate court with enough
information to come to the conclusion that
there was a fair probability that evidence
of a crime could be found in defendant’s
mother’s vehicle, and, therefore, such a
motion would not have been successful.
Ramirez v. State, 374 Ga. App. 646, 913
S.E.2d 768, 2025 Ga. App. LEXIS 103
(2025).

Sufficient probable cause in rape
case. — Trial court erred by ruling that
the police lacked probable cause to search
defendant’s cell phone for anything other
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than communications between defendant
and the victim because defendant was
accused of raping the victim while she was
too intoxicated to consent, and videos and
photos of defendant’s bedroom would re-
veal evidence of the parties’ conduct. In
addition, defendant specifically refer-
enced his own social media use and com-
munications about the incident between
him and his roommate was present that
evening. State v. Black, 370 Ga. App. 18,
893 S.E.2d 517, 2023 Ga. App. LEXIS 542
(2023).

Probable cause to search cell
phones. — Trial court did not err by
denying defendant’s motion to suppress
cell phone evidence seized pursuant to a
search warrant because the affidavit of-
fered a substantial basis for the magis-
trate to conclude that there was a fair
probability that evidence of the victim’s
murder would be found on defendant’s cell
phone. The requested phone records were
expected to show that defendant “commu-
nicated with the victim prior to their
meeting” and was around the crime scene
at the time of the shooting, which sup-
ported the common-sense inference that
defendant used his phone to contact the
victim to set up the meeting to sell the
victim drugs, and at that meeting, defen-
dant shot the victim. State v. Ledbetter,
318 Ga. 457, 899 S.E.2d 222, 2024 Ga.
LEXIS 58 (2024).

Trial court did not err by denying defen-
dant’s motion to suppress cell phone evi-
dence seized pursuant to a search warrant

because the affidavit offered a substantial
basis for the magistrate to conclude that
there was a fair probability that evidence
related to the attempted drug sale would
be found on defendant’s cell phone. Ac-
cording to the affidavit, defendant said
defendant and the drug dealer began ex-
changing phone calls and eventually set
up a drug transaction, at the meeting, the
victim attempted to rob them, and the
drug dealer shot the victim in the head;
this information supported the common-
sense inference that evidence related to
the attempted drug sale and shooting
could be located on defendant’s phone.
State v. Ledbetter, 318 Ga. 457, 899
S.E.2d 222, 2024 Ga. LEXIS 58 (2024).

Search warrant overly broad for
search of defendant’s cell phones. —
Trial court did not err by finding that the
search warrant was overly broad and au-
thorized a general search of the defen-
dant’s personal effects without probable
cause in violation of the Fourth Amend-
ment and O.C.G.A. § 17-5-21 and
therefore the court properly granted the
defendant’s motion to suppress because
the warrant broadly authorized the
seizure of “any and all stored electronic
information” on the cell phones,
“including but not limited to” various
kinds of electronic information. The
warrant contained no limiting language
and authorized a limitless search for and
seizure of any and all data on the
defendant’s cell phones. State v. Wilson,
315 Ga. 613, 884 S.E.2d 298, 2023 Ga.
LEXIS 36 (2023).

17-5-21.1. Issuance of search warrants by video conference.

(a) A judge of any court in this state authorized to issue search
warrants pursuant to Code Section 17-5-21 may, as an alternative to
other laws relating to the issuance of search warrants, conduct such
applications for the issuance of search warrants by video conference.
The issuance of a search warrant by video conference shall be valid
irrespective of the physical location of the judge at the time of the video
conference, provided that the judge issuing the warrant is authorized
by law to issue such warrant.

(b) Search warrant applications heard by video conference shall be
conducted in a manner to ensure that the judge conducting the hearing
has visual and audible contact with all affiants and witnesses giving
testimony.
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(c) The affiant participating in a search warrant application by video
conference shall sign the affidavit for a search warrant and any related
documents by any reasonable means which identifies the affiant,
including, but not limited to, his or her typewritten name, signature
affixed by electronic stylus, or any other reasonable means which
identifies the person signing the affidavit and any related documents.
The judge participating in a search warrant application by video
conference shall sign the affidavit for a search warrant, the search
warrant, and any related documents by any reasonable means which
identifies the judge, including, but not limited to, his or her typewritten
name, signature affixed by electronic stylus, or any other reasonable
means which identifies the judicial officer signing the affidavit and
warrant and any related documents. Such applications shall be deemed
to be written within the meaning of Code Section 17-5-21. Such
authorization shall be deemed to comply with the issuance
requirements provided for in Code Section 17-5-22.

(d) A judge hearing matters pursuant to this Code section shall
administer an oath to any person testifying by means of a video
conference.

(e) A video recording of the application hearing and any documents
submitted in conjunction with the application shall be maintained as
part of the record.

History.
Code 1981, § 17-5-21.1, enacted by Ga.

L. 2001, p. 300, § 1; Ga. L. 2013, p. 584,
§ 2/HB 146; Ga. L. 2021, p. 423, § 1-7/HB
635.
Amendments.

The 2021 amendment, effective May
4, 2021, deleted “, and, at the time such
warrant is issued, he or she is physically

located within this state” following “such
warrant” at the end of the last sentence of
subsection (a).
Law reviews.

For article, “Statewide Judicial Emer-
gency: Judicial Order by the Supreme
Court of Georgia Declaring a Statewide
Judicial Emergency,” see 37 Ga. St. U.L.
Rev. 31 (2020).

17-5-27. Use of force in execution of search warrant.

JUDICIAL DECISIONS

Entry three seconds after knocking
reasonable. — Defendant’s conviction for
trafficking in methamphetamine and pos-
session of tools to distribute the drug was
upheld because the trial court did not err
by denying the defendant’s motion to sup-

press evidence of crimes as it was objec-
tively reasonable for the officers’ to decide
to enter the drug house only three seconds
after knocking. Underwood v. State, 366
Ga. App. 876, 883 S.E.2d 576, 2023 Ga.
App. LEXIS 70 (2023).

RESEARCH REFERENCES

ALR.
What Constitutes Reasonable Time to

Wait Under Knock-and Announce Rule in

Context of Search or Arrest Within Pri-
vate Premises—State Cases, 71 A.L.R.7th
2.
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What Constitutes Reasonable Time to
Wait Under Knock-and-Announce Rule in
Context of Search or Arrest Within Pri-

vate Premises—Federal Cases Post-Hud-
son, 68 A.L.R. Fed.3d 1.

17-5-30. Motion to suppress evidence illegally seized generally.

Law reviews.
For article “Crimes of Suspicion” see 72

Emory L.J. 1429 (2023).

JUDICIAL DECISIONS

ANALYSIS

REQUIREMENTS FOR MOTION

1. IN GENERAL

HEARING PROCEDURE

Requirements for Motion

1. In General

Motion must state facts showing
search unlawful. — It was error to dis-
miss defendant’s motion to suppress for
not being particularized as required by
O.C.G.A. § 17-5-30 as motion asserted
that officers never observed defendant
driving in an unsafe manner, that his
driving prior to the stop did not constitute
less safe driving, and that the officers did
not have an arrest warrant. Cochran v.
State, 371 Ga. App. 391, 900 S.E.2d 213,
2024 Ga. App. LEXIS 152 (2024).

Hearing Procedure

Defendant failed to show ineffec-

tive assistance of counsel. — Appellate
court could not say that no competent
attorney would have made the tactical
decision of objecting to the detective’s
statement instead of moving for a mistrial
because evidence that the defendant had
two firearms in the backpack was coming
in as the trial court had not prohibited the
detectives from testifying that in conduct-
ing the search of the defendant’s back-
pack, the detectives found two firearms.
Perkins v. State, 360 Ga. App. 782, 861
S.E.2d 621, 2021 Ga. App. LEXIS 391
(2021).

17-5-32. Search and seizure of documentary evidence in posses-
sion of attorney; exclusion of illegally obtained evi-
dence.

Law reviews.
For article, “Who Should Guard the

Attorney – Client Privilege When Docu-

ments are Seized by Law Enforcement,”
see 28 Ga. St. B.J. 18 (February 2023).
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ARTICLE 3

DISPOSITION OF PROPERTY SEIZED

17-5-54. Disposition of personal property in custody of law
enforcement agency.

RESEARCH REFERENCES

ALR.
Seizure and retention of firearm under

state “red flag” or extreme risk protection
law, 75 A.L.R.7th 7.

ARTICLE 4

INVESTIGATING SEXUAL ASSAULT

17-5-71. Preservation of evidence.

(a) In cases in which the victim reports an alleged sexual assault to
law enforcement, the investigating law enforcement agency shall main-
tain any physical evidence collected as a result of an alleged sexual
assault that contains biological material, including, but not limited to,
stains, fluids, or hair samples that relate to the identity of the
perpetrator of an alleged sexual assault, for 30 years from the date of
arrest, or seven years from completion of sentence, whichever occurs
last, and if no arrests, then for 50 years.

(b) If the victim chooses not to report the alleged sexual assault to
law enforcement at the time of evidence collection, the law enforcement
agency with jurisdiction shall maintain any physical evidence collected
as a result of such alleged sexual assault that contains biological
material, including, but not limited to, stains, fluids, or hair samples
that relate to the identity of the perpetrator of the alleged sexual
assault, for not less than 12 months from the date any such physical
evidence is collected.

History.
Code 1981, § 17-5-71, enacted by Ga. L.

2008, p. 486, § 3/HB 1297; Ga. L. 2019, p.
721, § 1/HB 282; Ga. L. 2021, p. 567,
§ 3/HB 255.
Amendments.

The 2021 amendment, effective July
1, 2021, substituted “victim chooses not to
report the alleged sexual assault to law
enforcement at the time of evidence collec-
tion, the law enforcement agency with
jurisdiction” for “victim does not cooperate

with law enforcement in the investigation
or prosecution of an alleged sexual as-
sault, the investigating law enforcement
agency” near the beginning of subsection
(b).
Editor’s notes.

Ga. L. 2021, p. 567, § 1/HB 255, not
codified by the General Assembly,
provides: “This Act shall be known and
may be cited as the ‘Sexual Assault
Reform Act of 2021.”’
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17-5-74. Unreported sexual assault kits; definitions; state-wide
tracking system; requirements; implementation; re-
porting; jurisdiction; liability; regulatory authority.

(a) For the purposes of this Code section, the term “unreported
sexual assault kit” means a sexual assault kit collected from a victim
who has consented to the collection of the sexual assault kit but who has
not reported the alleged crime to law enforcement.

(b) The Criminal Justice Coordinating Council shall create and
operate a state-wide sexual assault kit tracking system. The council
may contract with state or nonstate entities including, but not limited
to, private software and technology providers, for the creation, opera-
tion, and maintenance of the system.

(c) The state-wide sexual assault kit tracking system shall:

(1) Track the location and status of sexual assault kits throughout
the criminal justice process, including the initial collection in sexual
assault forensic examinations performed at medical facilities, receipt
and storage at law enforcement agencies, receipt and analysis at
forensic laboratories, and storage and any destruction after comple-
tion of analysis;

(2) Designate sexual assault kits as unreported or reported;

(3) Allow medical facilities performing sexual assault forensic
examinations, law enforcement agencies, prosecutors, the Division of
Forensic Sciences of the Georgia Bureau of Investigation, and other
entities having custody of sexual assault kits to update and track the
status and location of sexual assault kits;

(4) Allow victims of sexual assault to anonymously track or receive
updates regarding the status of their sexual assault kits; and

(5) Use electronic technology or technologies allowing continuous
access.

(d) The Criminal Justice Coordinating Council may use a phased
implementation process in order to launch the sexual assault kit
tracking system and facilitate entry and use of the system for required
participants. The council may phase initial participation according to
region, volume, or other appropriate classifications. All law enforce-
ment agencies and other entities having custody of sexual assault kits
shall register for and utilize the system in order to fully participate no
later than July 1, 2022. The council shall submit a report on the current
status and plan for launching the system, including the plan for phased
implementation, to the appropriate committees of the legislature and
the Governor no later than January 1, 2022.

(e) The Criminal Justice Coordinating Council shall submit a report

17-5-74 17-5-74SEARCHES AND SEIZURES

312025 Supp.



on the state-wide sexual assault kit tracking system to the appropriate
committees of the legislature and the Governor. The council shall
publish the current report on its website. The first report shall be
submitted on or before December 31, 2022, and subsequent reports are
to be submitted on or before December 31 of each year. Each report shall
include the following:

(1) The number of sexual assault kits used by collection sites to
conduct forensic medical examinations of assault victims;

(2) Of the sexual assault kits used by collection sites to conduct
forensic medical examinations, the number of sexual assault kits for
which a sexual assault has been reported to law enforcement, sorted
by law enforcement agency;

(3) The average time for each law enforcement agency to collect
reported sexual assault kits from collection sites;

(4) Of the sexual assault kits generated for reported cases, the
number of sexual assault kits submitted to a laboratory for forensic
testing;

(5) Of the sexual assault kits submitted for forensic testing, the
number of kits for which forensic testing has been completed;

(6) The number of sexual assault kits for which a sexual assault
has not been reported to law enforcement; and

(7) The jurisdictions in which reported sexual assault kits have not
been submitted to the Division of Forensic Services of the Georgia
Bureau of Investigation in accordance with Code Section 35-1-2.

(f) For the purpose of reports submitted under subsection (e) of this
Code section, a sexual assault kit shall be assigned to the jurisdiction
associated with the law enforcement agency anticipated to receive the
sexual assault kit or otherwise having custody of the sexual assault kit.

(g) Any public agency or entity, including its officials and employees,
and any hospital and its employees providing services to victims of
sexual assault shall not be held civilly liable for damages arising from
any release of information or the failure to release information related
to the state-wide sexual assault kit tracking system, so long as the
release was without gross negligence.

(h) The Criminal Justice Coordinating Council shall adopt rules as
necessary to implement this Code section.

History.
Code 1981, § 17-5-74, enacted by Ga. L.

2021, p. 567, § 4/HB 255.

Effective date.
This Code section became effective July

1, 2021.
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Code Commission notes.
Pursuant to Code Section 28-9-5, in

2021, “July 1, 2022” was substituted for
“one year following the effective date of
this Code section” at the end of the third
sentence of subsection (d).

Editor’s notes.
Ga. L. 2021, p. 567, § 1/HB 255, not

codified by the General Assembly,
provides: “This Act shall be known and
may be cited as the ‘Sexual Assault
Reform Act of 2021.”’

ARTICLE 5

IMMIGRANTS

17-5-100. Investigation of illegal alien status.

(a) As used in this Code section, the term:

(1) “Criminal violation” means a violation of state or federal
criminal law but shall not include a violation of a county or municipal
law, regulation, or ordinance.

(2) “Illegal alien” means a person who is verified by the federal
government to be present in the United States in violation of the
federal Immigration and Nationality Act.

(b) Except as provided in subsection (f) of this Code section, during
any investigation of a criminal suspect by a peace officer, when such
officer has probable cause to believe that a suspect has committed a
criminal violation, the officer shall seek to verify such suspect’s immi-
gration status when the suspect is unable to provide one of the
following:

(1) A secure and verifiable document as defined in Code Section
50-36-2;

(2) A valid Georgia driver’s license;

(3) A valid Georgia identification card issued by the Department of
Driver Services;

(4) If the entity requires proof of legal presence in the United
States before issuance as evidenced by inclusion in the list compiled
by the State Law Department pursuant to paragraph (5) of subsec-
tion (b) of Code Section 13-10-91, any valid driver’s license from a
state or district of the United States or any valid identification
document issued by the United States federal government;

(5) A document used in compliance with paragraph (2) of subsec-
tion (a) of Code Section 40-5-21;

(6) A document set forth in subsection (d) of Code Section 42-4-14;
or

(7) Other information as to the suspect’s identity that is sufficient
to allow the peace officer to independently identify the suspect.
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(c) When attempting to determine the immigration status of a
suspect pursuant to subsection (b) of this Code section, a peace officer
shall be authorized to use any reasonable means available to determine
the immigration status of the suspect, including:

(1) Use of any authorized federal identification data base;

(2) Identification methods authorized by federal law, including
those authorized by 8 U.S.C.A. Section 1373(c) and 8 U.S.C.A. Section
1644;

(3) Use of electronic fingerprint readers or similar devices; or

(4) Contacting an appropriate federal agency.

(d) A peace officer shall not consider race, color, or national origin in
implementing the requirements of this Code section except to the
extent permitted by the Constitutions of Georgia and of the United
States.

(e) If during the course of the investigation into such suspect’s
identity, a peace officer receives verification that such suspect is an
illegal alien, then such peace officer may take any action authorized by
state and federal law, including, but not limited to, detaining such
suspected illegal alien, securely transporting such suspect to any
authorized federal or state detention facility, or notifying the United
States Department of Homeland Security or successor agency. Nothing
in this Code section shall be construed to hinder or prevent a peace
officer or law enforcement agency from arresting or detaining any
criminal suspect on other criminal charges.

(f) No person who in good faith contacts or has contact with a state
or local peace officer or prosecuting attorney or member of the staff of a
prosecuting attorney for the purpose of acting as a witness to a crime,
to report criminal activity, or to seek assistance as a victim to a crime
shall have his or her immigration status investigated based on such
contact or based on information arising from such contact.

(g) A peace officer, prosecuting attorney, or government official or
employee, acting in good faith to carry out any provision of this Code
section, shall have immunity from damages or liability from such
actions.

History.
Code 1981, § 17-5-100, enacted by Ga.

L. 2011, p. 794, § 8/HB 87; Ga. L. 2012, p.
775, § 17/HB 942; Ga. L. 2024, p. 491, §
4/HB 1105, effective May 1, 2024.
Amendments.

The 2024 amendment, effective May
1, 2024, substituted “the federal Immigra-
tion and Nationality Act” for “federal im-

migration law” at the end of paragraph
(a)(2); deleted “be authorized to” following
“shall” in subsection (b); inserted “as evi-
denced by inclusion in the list compiled by
the State Law Department pursuant to
paragraph (5) of subsection (b) of Code
Section 13-10-91” in the middle of para-
graph (b)(4); deleted “or” at the end of
paragraph (b)(5); added paragraph (b)(6);
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and, redesignated former paragraph (b)(6)
as paragraph (b)(7).
Editor’s notes.

Ga. L. 2024, p. 491, § 1/HB 1105, not
codified by the General Assembly,
provides: “This Act shall be known and

may be cited as the ‘Georgia Criminal
Alien Track and Report Act of 2024.’”
Law reviews.

For article on the 2024 amendment of
this Code section, see 41 Ga. St. U.L. Rev.
71 (2024).

CHAPTER 6

BONDS AND RECOGNIZANCES

Article 1

General Provisions

Sec.
17-6-1. When offenses bailable; pro-

cedure; schedule of bails;
appeal bonds.

17-6-2. Acceptance of bail in misde-
meanor cases; posting driv-
er’s license as collateral for
bail.

17-6-11. Issuance of uniform traffic
citation; failure to appear or
dispose of charges; exami-
nation of driver’s license at
motor vehicle accident scene
for organ donor designation.

17-6-12. Unsecured judicial release;
requirement; effect of fail-
ure of person charged to ap-
pear for trial; consideration
of criminal record.

17-6-15. Necessity for commitment
where bail tendered and ac-
cepted; opportunity for bail;
receipt of bail after commit-
ment and imprisonment;
limitations on cash bonds.

Article 2

Sureties

PART 1

GENERAL PROVISIONS

17-6-31. Surrender of principal by

Sec.
surety; release of surety li-
ability prior to entry of judg-
ment.

PART 2

PROFESSIONAL BONDSMEN

17-6-54. No further compensation af-
ter becoming surety; when
sum received to be returned
to defendant; right to sur-
render defendant and to
keep sum paid when defen-
dant forfeits.

17-6-56.1. Continuing education pro-
grams for bail recovery
agents; fee; annual require-
ment; certificate of comple-
tion.

Article 3

Proceedings for Forfeiture of Bonds
or Recognizances

17-6-70. When forfeiture occurs.
17-6-71. Execution hearing on fail-

ure of principal to appear;
notice of judgment and writ
of fieri facias.

17-6-72. Conditions not warranting
forfeiture of bond for failure
to appear; remission of for-
feiture.

17-6-73. Address of principal and
surety on bond or recogni-
zance.
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ARTICLE 1

GENERAL PROVISIONS

Law reviews.
For article, “SB 174: Revising Georgia’s

List of Bail Restricted Offenses,” see 38
Ga. St. U.L. Rev. 41 (2021).

RESEARCH REFERENCES

ALR.
Standard of Review of Revocation of

Pretrial Release from Detention Under 18
U.S.C.A. § 3148, 73 A.L.R. Fed.3d 2.

17-6-1. When offenses bailable; procedure; schedule of bails;
appeal bonds.

(a) The following offenses are bailable only before a judge of the
superior court:

(1) Treason;

(2) Murder;

(3) Rape;

(4) Aggravated sodomy;

(5) Armed robbery;

(5.1) Home invasion in the first degree;

(6) Aircraft hijacking and hijacking a motor vehicle in the first
degree;

(7) Aggravated child molestation;

(8) Aggravated sexual battery;

(9) Manufacturing, distributing, delivering, dispensing, adminis-
tering, or selling any controlled substance classified under Code
Section 16-13-25 as Schedule I or under Code Section 16-13-26 as
Schedule II;

(10) Violating Code Section 16-13-31 or Code Section 16-13-31.1;

(11) Kidnapping, arson, aggravated assault, or burglary in any
degree if the person, at the time of the alleged kidnapping, arson,
aggravated assault, or burglary in any degree, had previously been
convicted of, was on probation or parole with respect to, or was on bail
for kidnapping, arson, aggravated assault, burglary in any degree, or
one or more of the offenses listed in paragraphs (1) through (10) of
this subsection;

(11.1) Arson of a law enforcement vehicle under Code Section
16-7-60.1;
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(12) Aggravated stalking;

(13) Violating Code Section 16-5-46; and

(14) Violations of Chapter 15 of Title 16.

(b)(1) All offenses not included in subsection (a) of this Code section,
inclusive of offenses that are violations of local ordinances, are
bailable by a court of inquiry. Except as provided in subsection (g) of
this Code section, at no time, either before a court of inquiry, when
indicted or accused, after a motion for new trial is made, or while an
appeal is pending, shall any person charged with a misdemeanor be
refused bail. When determining bail for a person charged with a
misdemeanor, courts shall not impose excessive bail and shall impose
only the conditions reasonably necessary to ensure such person
attends court appearances and to protect the safety of any person or
the public given the circumstances of the alleged offense and the
totality of circumstances.

(2) Except as otherwise provided in this chapter:

(A) A person charged with violating Code Section 40-6-391
whose alcohol concentration at the time of arrest, as determined by
any method authorized by law, violates that provided in paragraph
(5) of subsection (a) of Code Section 40-6-391 may be detained for a
period of time up to six hours after booking and prior to being
released on bail or on recognizance; and

(B) When an arrest is made by a law enforcement officer without
a warrant upon an act of family violence or a violation of a criminal
family violence order pursuant to Code Section 17-4-20, the person
charged with the offense shall not be eligible for bail prior to the
arresting officer or some other law enforcement officer taking the
arrested person before a judicial officer pursuant to Code Section
17-4-21.

(3)(A) Notwithstanding any other provision of law, a judge of a
court of inquiry may, as a condition of bail or other pretrial release
of a person who is charged with violating Code Section 16-5-90 or
16-5-91, prohibit the defendant from entering or remaining present
at the victim’s school, place of employment, or other specified places
at times when the victim is present or intentionally following such
person.

(B) If the evidence shows that the defendant has previously
violated the conditions of pretrial release or probation or parole
which arose out of a violation of Code Section 16-5-90 or 16-5-91,
the judge of a court of inquiry may impose such restrictions on the
defendant which may be necessary to deter further stalking of the
victim, including but not limited to denying bail or pretrial release.
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(c)(1) In the event a person is detained in a facility other than a
municipal jail for an offense which is bailable only before a judge of
the superior court, as provided in subsection (a) of this Code section,
and a hearing is held pursuant to Code Section 17-4-26, the presiding
judicial officer shall notify the superior court in writing within 48
hours that the arrested person is being held without bail. If the
detained person has not already petitioned for bail as provided in
subsection (d) of this Code section, the superior court shall notify the
district attorney and shall set a date for a hearing on the issue of bail
within 30 days after receipt of such notice.

(2) In the event a person is detained in a municipal jail for an
offense which is bailable only before a judge of the superior court as
provided in subsection (a) of this Code section for a period of 30 days,
the municipal court shall notify the superior court in writing within
48 hours that the arrested person has been held for such time without
bail. If the detained person has not already petitioned for bail as
provided in subsection (d) of this Code section, the superior court
shall notify the district attorney and set a date for a hearing on the
issue of bail within 30 days after receipt of such notice.

(3) Notice sent to the superior court pursuant to paragraph (1) or
(2) of this subsection shall include any incident reports and criminal
history reports relevant to the detention of such person.

(d) A person charged with any offense which is bailable only before a
judge of the superior court as provided in subsection (a) of this Code
section may petition the superior court requesting that such person be
released on bail. The court shall notify the district attorney and set a
date for a hearing within ten days after receipt of such petition.

(e)(1) A court shall be authorized to release a person on bail if the
court finds that the person:

(A) Poses no significant risk of fleeing from the jurisdiction of the
court or failing to appear in court when required;

(B) Poses no significant threat or danger to any person, to the
community, or to any property in the community;

(C) Poses no significant risk of committing any felony pending
trial; and

(D) Poses no significant risk of intimidating witnesses or other-
wise obstructing the administration of justice.

(2) When determining bail, as soon as possible, the court shall
consider:

(A) The accused’s financial resources and other assets, including
whether any such assets are jointly controlled;
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(B) The accused’s earnings and other income;

(C) The accused’s financial obligations, including obligations to
dependents;

(D) The purpose of bail; and

(E) Any other factor the court deems appropriate.

(3) If the person is charged with a serious violent felony and has
already been convicted of a serious violent felony, or of an offense
under the laws of any other state or of the United States which
offense if committed in this state would be a serious violent felony,
there shall be a rebuttable presumption that no condition or combi-
nation of conditions will reasonably assure the appearance of the
person as required or assure the safety of any other person or the
community. As used in this subsection, the term “serious violent
felony” means a serious violent felony as defined in Code Section
17-10-6.1.

(4) A bond set for any offense by an elected judge, an appointed
judge, or a judge sitting by designation that purports a dollar amount
shall be executed in the full-face amount of such bond through
secured means as provided for in Code Section 17-6-4 or 17-6-50 or
shall be executed by use of property as approved by the sheriff in the
county where the offense was committed.

(5) Notwithstanding any other provision of law, nothing in this
Code section shall prohibit a duly sworn sheriff from releasing an
inmate from custody in cases of medical emergency with the consent
of the judge in the county in which he or she presides.

(f)(1) Except as provided in subsection (a) of this Code section or as
otherwise provided in this subsection, the judge of any court of
inquiry may by written order establish a schedule of bails, inclusive
of offenses that are violations of local ordinances, and unless other-
wise ordered by the judge of any court, an accused shall be released
from custody upon posting bail as fixed in the schedule; provided,
however, that no bail schedule, local standing order, official policy, or
local ordinance shall mandate releasing an accused on unsecured
judicial release as defined in Code Section 17-6-12 prior to the
accused appearing before a judge of any court of inquiry. Nothing in
this paragraph shall prohibit unsecured judicial release for any
person charged under any provision of local or state law not providing
for a sentence of confinement in a penal institution or state, county,
or local jail.

(2) For offenses involving an act of family violence, as defined in
Code Section 19-13-1, bail or other release from custody shall be set
by a judge on an individual basis and a schedule of bails provided for
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in paragraph (1) of this subsection shall not be utilized; provided,
however, that the judge shall include a listing of specific conditions
which shall include, but not be limited to, having no contact of any
kind or character with the victim or any member of the victim’s
family or household, not physically abusing or threatening to
physically abuse the victim, the immediate enrollment in and
participation in domestic violence counseling, substance abuse
therapy, or other therapeutic requirements.

(3) For offenses involving an act of family violence, the judge shall
determine whether one or more specific conditions shall be used,
except that any offense involving an act of family violence and serious
injury to the victim shall be bailable only before a judge when the
judge or the arresting officer is of the opinion that the danger of
further violence to or harassment or intimidation of the victim is such
as to make it desirable that the consideration of the imposition of
additional conditions as authorized in this Code section should be
made. Upon setting bail in any case involving family violence, the
judge shall give particular consideration to the exigencies of the case
at hand and shall impose any specific conditions as he or she may
deem necessary. As used in this Code section, the term “serious
injury” means bodily harm capable of being perceived by a person
other than the victim and may include, but is not limited to,
substantially blackened eyes, substantially swollen lips or other
facial or body parts, substantial bruises to body parts, fractured
bones, or permanent disfigurements and wounds inflicted by deadly
weapons or any other objects which, when used offensively against a
person, are capable of causing serious bodily injury.

(4) For violations of Code Section 16-15-4, the court shall require
increased bail and shall include as a condition of bail or pretrial
release that the accused shall not have contact of any kind or
character with any other member or associate of a criminal street
gang and, in cases involving an alleged victim, that the accused shall
not have contact of any kind or character with any such victim or any
member of any such victim’s family or household.

(5) For offenses involving violations of Code Section 40-6-393, bail
or other release from custody shall be set by a judge on an individual
basis and not a schedule of bails pursuant to this Code section.

(g) No appeal bond shall be granted to any person who has been
convicted of murder, rape, aggravated sodomy, armed robbery, home
invasion in any degree, aggravated child molestation, child molesta-
tion, kidnapping, trafficking of substances in violation of Code Section
16-13-31, aggravated stalking, or aircraft hijacking and who has been
sentenced to serve a period of incarceration of five years or more. The
granting of an appeal bond to a person who has been convicted of any
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other felony offense or of any misdemeanor offense involving an act of
family violence as defined in Code Section 19-13-1, or of any offense
delineated as a high and aggravated misdemeanor or of any offense set
forth in Code Section 40-6-391, shall be in the discretion of the
convicting court. Appeal bonds shall terminate when the right of appeal
terminates, and such bonds shall not be effective as to any petition for
review or petition or application for writ of certiorari unless the court in
which the petition for review or petition or application is filed so
specifies.

(h) Except in cases in which life imprisonment or the death penalty
may be imposed, a judge of the superior court by written order may
delegate the authority provided for in this Code section to any judge of
any court of inquiry within such superior court judge’s circuit. However,
such authority may not be exercised outside the county in which said
judge of the court of inquiry was appointed or elected. The written order
delegating such authority shall be valid for a period of one year, but
may be revoked by the superior court judge issuing such order at any
time prior to the end of that one-year period.

(i) As used in this Code section, the term “bail” shall only include the
release of a person by the use of secured means as provided in Code
Sections 17-6-4 and 17-6-5, professional bondsmen as provided in Code
Section 17-6-50, or property as approved by the sheriff in the county
where the offense was committed.

(j) For all persons who have been authorized by law or the court to be
released on bail, sheriffs and constables shall accept such bail; pro-
vided, however, that the sureties tendered and offered on the bond are
approved by the sheriff of the county in which the offense was
committed.

History.
Orig. Code 1863, § 4625; Code 1868,

§ 4649; Code 1873, § 4747; Code 1882,
§ 4747; Penal Code 1895, § 933; Penal
Code 1910, § 958; Ga. L. 1922, p. 51, § 1;
Code 1933, § 27-901; Ga. L. 1973, p. 454,
§ 1; Ga. L. 1980, p. 1359, § 1; Ga. L. 1982,
p. 910, § 1; Ga. L. 1983, p. 3, § 14; Ga. L.
1983, p. 358, § 1; Ga. L. 1983, p. 452, § 1;
Ga. L. 1984, p. 22, § 17; Ga. L. 1984, p.
679, § 1; Ga. L. 1984, p. 760, § 1; Ga. L.
1985, p. 416, § 1; Ga. L. 1986, p. 166,
§§ 1, 2; Ga. L. 1988, p. 358, § 1; Ga. L.
1989, p. 1714, § 1; Ga. L. 1990, p. 8, § 17;
Ga. L. 1991, p. 416, § 1; Ga. L. 1991, p.
1401, § 1; Ga. L. 1992, p. 1150, § 1; Ga. L.
1992, p. 2527, § 1; Ga. L. 1993, p. 91,
§ 17; Ga. L. 1993, p. 1534, § 2; Ga. L.
1994, p. 532, § 1; Ga. L. 1994, p. 1270,

§ .5; Ga. L. 1994, p. 1625, § 5; Ga. L.
1995, p. 379, §§ 1, 2; Ga. L. 1995, p. 989,
§§ 1, 2; Ga. L. 1996, p. 1233, § 1; Ga. L.
1996, p. 1624, § 1; Ga. L. 1997, p. 143,
§ 17; Ga. L. 1998, p. 270, § 9; Ga. L. 1999,
p. 391, § 3; Ga. L. 2000, p. 1171, § 1; Ga.
L. 2006, p. 379, § 18/HB 1059; Ga. L.
2008, p. 817, § 1/HB 960; Ga. L. 2010, p.
226, § 1/HB 889; Ga. L. 2010, p. 230,
§§ 8, 9/HB 1015; Ga. L. 2012, p. 899,
§ 8-8/HB 1176; Ga. L. 2013, p. 667,
§ 3/SB 86; Ga. L. 2014, p. 426, § 9/HB
770; Ga. L. 2017, p. 417, § 2-1/SB 104; Ga.
L. 2018, p. 550, § 2-4/SB 407; Ga. L. 2020,
p. 570, § 2-1/SB 402; Ga. L. 2021, p. 461,
§ 1/SB 174; Ga. L. 2021, p. 625, § 4/HB
479; Ga. L. 2022, p. 402, § 1/SB 461; Ga. L.
2022, p. 767, § 2-14/HB 916; Ga. L. 2024,
p. 505, § 1/SB 63, effective July 1, 2024;
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Ga. L. 2024, p. 548, § 2/HB 500, effective
July 1, 2024; Ga. L. 2025, p. 460, § 2-5/SB
79, effective July 1, 2025.
Amendments.

The first 2021 amendment, effective
May 4, 2021, in paragraph (e)(4), substi-
tuted “A bond set for any offense” for “Any
bond issued” at the beginning, and in-
serted “, an appointed judge filling the
vacancy of an elected judge,” near the
middle.

The second 2021 amendment, effec-
tive May 10, 2021, deleted “or 17-4-62”
following “Code Section 17-4-26” in the
first sentence of paragraph (c)(1). See Edi-
tor’s notes for applicability.

The first 2024 amendment, effective
July 1, 2024, deleted “filling the vacancy
of an elected judge,” following “appointed
judge” near the beginning of paragraph
(e)(4); in paragraph (f)(1), in the first sen-
tence, inserted “, inclusive of offenses that
are violations of local ordinances,” and
added the proviso at the end, and added
the second sentence; and substituted “by
the use of secured means as provided in
Code Sections 17-6-4 and 17-6-5, profes-
sional bondsmen as provided in Code Sec-
tion 17-6-50, or property as approved by
the sheriff in the county where the offense
was committed” for “on an unsecured ju-
dicial release, except as limited by Code
Section 17-6-12” at the end of subsection
(i).

The second 2024 amendment, effec-
tive July 1, 2024, added paragraph
(a)(11.1).

The 2025 amendment, effective July
1, 2025, substituted “trafficking of sub-

stances in violation of Code Section 16-13-
31” for “trafficking in cocaine or mari-
juana” in the first sentence in subsection
(g). See Editor’s note for applicability.
Code Commission notes.

Pursuant to Code Section 28-9-5, in
2024, in paragraph (a)(11.1), parentheses
were added around the designator and a
semicolon was substituted for a period at
the end.
Editor’s notes.

Ga. L. 2021, p. 625, § 8/HB 479, not
codified by the General Assembly,
provides, in part, that: “This Act shall not
apply to rights and duties that matured,
penalties that were incurred, or
proceedings that were begun before the
effective date of this Act.” This Act became
effective May 10, 2021.

Ga. L. 2025, p. 460, § 3-1/SB 79, not
codified by the General Assembly,
provides that the 2025 amendment shall
be applicable to all offenses committed on
or after July 1, 2025.

Ga. L. 2025, p. 460, § 1-1/SB 79, not
codified by the General Assembly,
provides: “This Act shall be known and
may be cited as the ‘Fentanyl Eradication
and Removal Act.’”
Law reviews.

For article, “HB 479: Repeal of Georgia’s
Citizen’s Arrest Law,” see 38 Ga. St. U.L.
Rev. 25 (2021).

For article, “SB 174: Revising Georgia’s
List of Bail Restricted Offenses,” see 38
Ga. St. U.L. Rev. 41 (2021).

For article on the 2024 amendment of
this Code section, see 41 Ga. St. U.L. Rev.
129 (2024).

17-6-2. Acceptance of bail in misdemeanor cases; posting driv-
er’s license as collateral for bail.

(a)(1) In all cases wherein a licensed driver of this state has been
arrested, incarcerated, and charged with a violation of state law and
where said violation is a misdemeanor, the sheriff of the county
wherein the violation occurred shall be authorized, unless otherwise
ordered by a judicial officer, after the individual has been incarcer-
ated for not less than five days, to accept that individual’s driver’s
license as collateral for any bail which has been set in the case, up to
and including the amount of $1,000.00, provided such license is not
under suspension or has not expired or been revoked.

(2) The individual posting a license as collateral pursuant to this
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subsection shall execute an acknowledgment and agreement between
the individual and the State of Georgia as bond wherein the indi-
vidual agrees to appear in court to answer the charges made against
the individual and acknowledges that failure to appear in court when
the case is scheduled for hearing, trial, or plea shall result in a
forfeiture of the individual’s license through suspension by operation
of law effective upon the date of the individual’s scheduled appear-
ance. The individual shall also be notified that failure to appear in
court as required may result in criminal prosecution for bail jumping
as provided in Code Section 16-10-51. After execution of the
agreement, except as otherwise provided by law, the license shall be
returned to the individual and the original agreement shall be
delivered to the prosecuting attorney for filing with the accusation,
citation, or dismissal. Whenever an individual has been charged with
a violation of Code Section 40-6-391, relating to driving under the
influence of alcohol or drugs, then the provisions of Code Section
40-5-67 shall apply.

(3) A failure to appear by the individual who has been charged
with a misdemeanor offense and who posted that individual’s license
as bail pursuant to this subsection shall, by operation of law, cause
that individual’s license to be suspended by the Department of Driver
Services effective immediately, and the clerk of the court within five
days after that failure to appear shall forward a copy of the agree-
ment to the Department of Driver Services which shall enter the
suspension upon the individual’s driver history record. The posting of
a license as provided in this subsection shall also be considered as
bail for the purposes of Code Section 16-10-51. Where the original
court date has been continued by the judge, clerk, or other officer of
the court and there has been actual notice given to the defendant in
open court or in writing by a court official or officer of the court or by
mailing such notice to the defendant’s last known address, then the
provisions of this paragraph shall apply to the new court appearance
date.

(4) A license suspended pursuant to this subsection shall only be
reinstated when the individual shall pay to the Department of Driver
Services a restoration fee of $25.00 together with a certified notice
from the clerk of the originating court that the case has either been
disposed of or has been rescheduled and a deposit of sufficient
collateral approved by the sheriff of the county wherein the charges
were made in an amount to satisfy the original bail amount has been
paid. The court wherein the charges are pending shall be authorized
to require payment of costs by the defendant in an amount not to
exceed $100.00 to reschedule the case.

(5) Upon the trial of any individual charged with the offense of
driving with a suspended license where such license was suspended
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as provided in this subsection, a copy of the acknowledgment and
agreement executed by the individual together with certification by
the clerk of the court of the individual’s failure to appear shall be
prima-facie evidence of actual notice to the individual that the
individual’s license was suspended.

(b) In all other misdemeanor cases, sheriffs and constables shall
accept bail in such sufficient amount as may be just and fair for any
person or persons charged with a misdemeanor, provided that the
sureties tendered and offered on the bond shall only include the release
of a person by the use of secured means as provided in Code Sections
17-6-4 and 17-6-5, professional bondsmen as provided in Code Section
17-6-50, or property as approved by the sheriff in the county where the
offense was committed.

History.
Ga. L. 1921, p. 241, § 1; Code 1933,

§ 27-902; Ga. L. 1966, p. 428, § 1; Ga. L.
1989, p. 448, § 1; Ga. L. 1990, p. 8, § 17;
Ga. L. 1991, p. 94, § 17; Ga. L. 2002, p.
415, § 17; Ga. L. 2005, p. 334, § 7-2/HB
501; Ga. L. 2024, p. 505, § 2/SB 63, effec-
tive July 1, 2024.
Amendments.

The 2024 amendment, effective July
1, 2024, in subsection (b), substituted “suf-
ficient” for “reasonable” near the begin-

ning and substituted “shall only include
the release of a person by the use of
secured means as provided in Code Sec-
tions 17-6-4 and 17-6-5, professional
bondsmen as provided in Code Section
17-6-50, or property as” for “are” in the
middle.
Law reviews.

For article on the 2024 amendment of
this Code section, see 41 Ga. St. U.L. Rev.
129 (2024).

17-6-4. Authorization of posting of cash bonds generally; fur-
nishing of receipt to person posting bond; recordation of
receipt of bond on docket; disposal of unclaimed bonds.

Law reviews.
For article, “SB 174: Revising Georgia’s

List of Bail Restricted Offenses,” see 38
Ga. St. U.L. Rev. 41 (2021).

17-6-11. Issuance of uniform traffic citation; failure to appear or
dispose of charges; examination of driver’s license at
motor vehicle accident scene for organ donor designa-
tion.

(a)(1) When an individual is apprehended by an officer for the
violation of the laws of this state or ordinances relating to the offenses
listed in paragraph (2) of this subsection, he or she may display his or
her driver’s license and be issued a uniform traffic citation in lieu of
being:

(A) Brought before the proper magistrate or other judicial offi-
cer;

(B) Incarcerated;
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(C) Ordered to post a bond; or

(D) Ordered a recognizance for his or her appearance for trial.

(2) This subsection shall apply to any violation:

(A) Of Title 40 except any offense:

(i) For which a driver’s license may be suspended for a first
offense by the commissioner of driver services;

(ii) Covered under Code Section 40-5-54; or

(iii) Covered under Article 15 of Chapter 6 of Title 40;

(B) Involving the width, height, and length of vehicles and loads;

(C) Involving motor common carriers and motor contract carri-
ers;

(D) Involving hazardous materials transportation; or

(E) Involving road taxes on motor carriers as provided in Article
2 of Chapter 9 of Title 48.

(3) The apprehending officer shall include the individual’s driver’s
license number on the uniform traffic citation. When an apprehend-
ing officer issues a citation based on information received from
another law enforcement officer who observed the offense being
committed, the citation shall list the name of each officer. The
uniform traffic citation, duly served as provided in this Code section,
shall give the judicial officer jurisdiction to dispose of the matter.

(4) Upon display of the driver’s license, the apprehending officer
shall release the individual so charged for his or her further appear-
ance before the proper judicial officer as required by the uniform
traffic citation.

(b)(1) When a uniform traffic citation is issued and if the accused
fails to appear for court or otherwise dispose of his or her charges
before his or her scheduled court appearance as stated on the uniform
traffic citation, prior to the court issuing a bench warrant, the clerk of
court shall notify the accused by first-class mail or by postcard at the
address listed on the uniform traffic citation of his or her failure to
appear. Such notice shall be dated and allow the accused 30 days from
such date to dispose of his or her charges or waive arraignment and
plead not guilty. If after the expiration of such 30 day period the
accused fails to dispose of his or her charges or waive arraignment
and plead not guilty, the clerk of court in which the charges are
lodged shall, within five days of such date, forward to the Department
of Driver Services the accused’s driver’s license number unless
otherwise ordered by the court. The commissioner of driver services
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shall, upon receipt of such driver’s license number, suspend such
accused’s driver’s license and driving privilege until notified by the
clerk of court that such driver’s license is to be reinstated. Such
accused’s driver’s license shall be reinstated when the accused has
scheduled a new date to appear before the court; has appeared in
court for a hearing, arraignment, or waiver of arraignment and entry
of a plea; or the charge against the accused has been finally
adjudicated and the Department of Driver Services receives notice to
reinstate the license by the court and the accused individual pays to
the Department of Driver Services the applicable restoration fee as
set forth in Code Section 40-5-56, unless such fee is waived by the
court or otherwise as provided by law.

(2)(A) The scheduling of a new date to appear before the court for
disposition of a uniform traffic citation shall not be conditioned
upon payment of any fee for a previous failure to appear.

(B) After the clerk of court has notified the Department of Driver
Services of a license reinstatement based upon a newly scheduled
date for an accused to appear before the court pursuant to para-
graph (1) of this subsection, when the accused requests, for a
second or subsequent time, a new date for disposition of the same
uniform traffic citation, the court may forward to the Department
of Driver Services the accused’s driver’s license number. The
commissioner of driver services shall suspend such accused’s driv-
er’s license and driving privilege until notified by the clerk of court
that the driver’s license of the accused is to be reinstated. Nothing
in this subsection shall require a clerk of court to suspend the
driver’s license of an accused who schedules a second or subsequent
new date for disposition of the same uniform traffic citation
pursuant to this subparagraph.

(C) When the accused fails, for a second or subsequent time, to
appear for court or otherwise dispose of his or her charges before
his or her newly scheduled court appearance for disposition of the
same uniform traffic citation, the court may forward to the Depart-
ment of Driver Services the accused’s driver’s license number. The
commissioner of driver services shall suspend such accused’s driv-
er’s license and driving privilege until notified by the clerk of court
that the driver’s license of the accused is to be reinstated. Nothing
in this subsection shall require a clerk of court to suspend the
driver’s license of an accused who fails to appear for court pursuant
to this subparagraph.

(D) Nothing in this subsection shall prevent a court from estab-
lishing a policy or practice, by standing order or otherwise, to
reinstate such accused driver’s license.

(E) Any notification to suspend or reinstate such accused driv-
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er’s license and driving privileges shall be compliant with proce-
dures established by the Department of Driver Services.

(3) This subsection shall not apply to any violation of Title 40:

(A) For which a driver’s license may be suspended for a first
offense by the commissioner of driver services;

(B) Covered under Code Section 40-5-54; or

(C) Covered under Article 15 of Chapter 6 of Title 40.

(c) A law enforcement officer or emergency medical technician re-
sponding to the scene of any motor vehicle accident or other accident
involving a fatal injury shall immediately examine the driver’s license
of the victim to determine the victim’s wishes concerning organ dona-
tion. If the victim has indicated that he or she wishes to be an organ
donor, such law enforcement officer or emergency medical technician
shall take appropriate action to ensure, if possible, that the victim’s
organs are not imperiled by delay in verification by the donor’s next of
kin.

(d) Nothing in this Code section shall prohibit any law enforcement
officer from arresting or from seizing the driver’s license of any
individual possessing a fraudulent license or a suspended license or
operating a motor vehicle while his or her license is suspended, outside
the scope of a driving permit, or without a license.

(e) The commissioner of driver services shall be authorized to pro-
mulgate reasonable rules and regulations to carry out the purposes of
this Code section and to establish agreements with other states
whereby a valid license from that state may be accepted for purposes of
this Code section.

History.
Ga. L. 1973, p. 435, §§ 1, 2; Ga. L. 1976,

p. 213, § 1; Ga. L. 1979, p. 759, § 1; Ga. L.
1982, p. 1136, §§ 3, 6; Ga. L. 1986, p.
1607, § 1; Ga. L. 1987, p. 542, § 3; Ga. L.
1990, p. 8, § 17; Ga. L. 1991, p. 94, § 17;
Ga. L. 1991, p. 1776, § 1; Ga. L. 1996, p.
1624, §§ 2, 3; Ga. L. 2000, p. 951, § 12-1;
Ga. L. 2005, p. 334, § 7-3/HB 501; Ga. L.
2011, p. 479, § 4/HB 112; Ga. L. 2017, p.
608, § 1/SB 176; Ga. L. 2022, p. 753, §
3/SB 10; Ga. L. 2024, p. 560, § 4/HB 926,
effective May 2, 2024.
Amendments.

The 2022 amendment, effective July
1, 2022, in paragraph (b)(1), added “unless
otherwise ordered by the court” at the end
of the third sentence, inserted “or the
court has ordered such accused driver’s

license to be reinstated” at the end of the
fourth sentence, and rewrote the last sen-
tence, which read: “Such accused’s driver’s
license shall be reinstated when he or she
submits proof of the final adjudication and
pays to the Department of Driver Services
a restoration fee of $50.00 or $25.00 when
such reinstatement is processed by mail.”

The 2024 amendment, effective May
2, 2024, added the second sentence in
paragraph (a)(3); near the end of para-
graph (b)(1), substituted “such driver’s
license is to be reinstated. Such accused’s
driver’s license shall be reinstated when
the accused has scheduled a new date to
appear before the court; has appeared in
court for a hearing, arraignment, or
waiver of arraignment and entry of a plea;
or the charge against the accused has
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been finally adjudicated and the Depart-
ment of Driver Services receives notice to
reinstate the license by the court” for “the
charge against the accused has been fi-
nally adjudicated or the court has ordered
such accused driver’s license to be rein-
stated. Such accused’s driver’s license
shall be reinstated when the Department
of Driver Services receives proof of the
final adjudication or order of reinstate-
ment by the court”; added paragraph
(b)(2) and redesignated former paragraph
(b)(2) as paragraph (b)(3); redesignated
former subsections (b.1) through (d) as
present subsections (c) through (e); in sub-

section (c), deleted “It shall be the duty of”
from the beginning, substituted “shall im-
mediately examine” for “to examine im-
mediately” in the first sentence, in the
third sentence, deleted “it shall be the
duty of” preceding “such”, and substituted
“shall take” for “to take” and “are not” for
“shall not be”; and, substituted “shall pro-
hibit” for “bars” in subsection (d).
Editor’s notes.

Ga. L. 2024, p. 560, § 1/HB 926, not
codified by the General Assembly,
provides: “This Act shall be known and
may be cited as the ‘Second Chance
Workforce Act.’”

OPINIONS OF THE ATTORNEY GENERAL

Duties to facilitate organ donations
under O.C.G.A. § 17-6-11(b.1) must be
performed harmoniously with the coro-

ner’s duty to take charge of the body of a
fatally injured individual under O.C.G.A.
§ 45-16-24. 1996 Op. Att’y Gen. No. 96-13.

17-6-12. Unsecured judicial release; requirement; effect of fail-
ure of person charged to appear for trial; consideration
of criminal record.

(a) As used in this Code section, the term:

(1) “Bail restricted offense” means the person is charged with an
offense of:

(A) Murder or felony murder, as defined in Code Section 16-5-1;

(B) Armed robbery, as defined in Code Section 16-8-41;

(C) Kidnapping, as defined in Code Section 16-5-40;

(D) Rape, as defined in Code Section 16-6-1;

(E) Aggravated child molestation, as defined in subsection (c) of
Code Section 16-6-4, unless subject to the provisions of paragraph
(2) of subsection (d) of Code Section 16-6-4;

(F) Aggravated sodomy, as defined in Code Section 16-6-2;

(G) Aggravated sexual battery, as defined in Code Section
16-6-22.2;

(H) Aggravated assault;

(I) Aggravated battery;

(J) Hijacking a motor vehicle in the first degree;

(K) Aggravated stalking;
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(L) Child molestation;

(M) Enticing a child for indecent purposes;

(N) Pimping;

(O) Robbery;

(P) Burglary;

(Q) Bail jumping;

(R) Escape;

(S) Possession of a firearm or knife during the commission of or
attempt to commit certain crimes;

(T) Possession of firearms by convicted felons and first offender
probationers;

(U) Trafficking of substances in violation of Code Section
16-13-31;

(V) Participating in criminal gang activity as defined in Code
Section 16-15-3;

(W) Habitual violator;

(X) Driving under the influence of alcohol, drugs, or other
intoxicating substances;

(Y) Entering an automobile or other mobile vehicle with intent
to commit theft or felony, as defined in Code Section 16-8-18;

(Z) Stalking;

(AA) Crimes involving family violence, as defined in Code
Section 19-13-1;

(BB) Reckless stunt driving, as described in Code Section
40-6-390.1, provided that such offense is the person’s second or
subsequent offense;

(CC) Promoting or organizing an exhibition of drag races or
laying drags, as described in Code Section 16-11-43.1;

(DD) Laying drags, as defined in Code Section 40-6-251;

(EE) Reckless driving, as described in Code Section 40-6-390,
provided that such offense is the person’s second or subsequent
offense;

(FF) Fleeing or attempting to elude a police officer, as described
in Code Section 40-6-395;

(GG) Obstruction of a law enforcement officer, as described in
Code Section 16-10-24;
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(HH) Criminal trespass, as described in Code Section 16-7-21,
provided that such offense is the person’s second or subsequent
offense;

(II) Theft by taking, as described in Code Section 16-8-2,
provided that such offense is the person’s second or subsequent
offense;

(JJ) Theft by deception, as described in Code Section 16-8-3;

(KK) Theft by extortion, as described in Code Section 16-8-16;

(LL) Destruction, removal, concealment, encumbrance, or trans-
fer of property subject to security interest, as described in Code
Section 16-9-51;

(MM) Bribery, as described in Code Section 16-10-2;

(NN) Purchase, possession, manufacture, distribution, or sale of
controlled substances or marijuana, as described in Code Section
16-13-30;

(OO) Forgery, as described in Code Section 16-9-1;

(PP) Exploitation and intimidation of disabled adults, elder
persons, and residents or obstruction of an investigation, as de-
scribed in Code Section 16-5-102;

(QQ) Battery, as described in Code Section 16-5-23.1;

(RR) Voluntary manslaughter, as described in Code Section
16-5-2;

(SS) Cruelty to animals, as described in Code Section 16-12-4;

(TT) Violation of oath by a public officer, as described in Code
Section 16-10-1;

(UU) Financial transaction card fraud, as described in Code
Section 16-9-33;

(VV) Financial transaction card theft, as described in Code
Section 16-9-31;

(WW) Identity fraud, as described in Code Section 16-9-121;

(XX) Racketeering and conspiracy, as described in Code Section
16-14-4;

(YY) Trafficking of persons for labor or sexual servitude, as
described in Code Section 16-5-46;

(ZZ) Failure to appear, as described in Code Section 40-13-63,
provided that such offense is the person’s second or subsequent
offense;
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(AAA) Domestic terrorism, as described in Code Section
16-11-221;

(BBB) Riot, as described in Code Section 16-11-30;

(CCC) Inciting to riot, as described in Code Section 16-11-31;

(DDD) Unlawful assembly, as described in Code Section
16-11-33; or

(EEE) Possession of tools for commission of a crime, as described
in Code Section 16-7-20.

(2) “Unsecured judicial release” means any release that does not
purport a dollar amount through secured means as provided for in
Code Section 17-6-4 or 17-6-50 or property as approved by the sheriff
in the county where the offense was committed and that is:

(A) On a person’s own recognizance; or

(B) For the purpose of entering a pretrial release program, a
pretrial release and diversion program as provided for in Article 4
of Chapter 3 of Title 42, or a pretrial intervention and diversion
program as provided for in Article 4 of Chapter 18 of Title 15, or
pursuant to Uniform Superior Court Rule 27.

(b)(1) An elected judge, an appointed judge filling the vacancy of an
elected judge, or a judge sitting by designation may issue an unse-
cured judicial release under subparagraph (a)(2)(A) of this Code
section if:

(A) Such unsecured judicial release is noted on the release order;

(B) The person is not charged with a bail restricted offense;

(C) The person has not been convicted of bail jumping as
provided in Code Section 16-10-51 within the past five years; and

(D) No bench warrant has been issued for the person’s arrest
based on such person’s failure to appear in court within the past
five years; provided, however, that this subparagraph shall not
apply if such warrant was recalled or issued on the basis of such
person’s failure to appear for a nonserious traffic offense, as such
term is defined in Code Section 35-3-37.

(2) A person who is ineligible for unsecured judicial release pursu-
ant to subparagraph (C) or (D) of paragraph (1) of this subsection may
contest his or her ineligibility on the basis that his or her criminal
history record information is inaccurate, incomplete, or misleading.
In such instance, the prosecuting attorney shall bear the burden of
establishing such person’s ineligibility.

(c) An elected judge, an appointed judge, or a judge sitting by
designation may issue an unsecured judicial release under subpara-
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graph (a)(2)(B) of this Code section if such unsecured judicial release is
noted on the release order.

(d) No person charged with a bail restricted offense shall be eligible
for release by any judge on an unsecured judicial release. Such persons
charged with a bail restricted offense shall only be eligible for release
through the use of secured means as provided in Code Sections 17-6-4
and 17-6-5, professional bondsmen as provided in Code Section 17-6-50,
or property as approved by the sheriff in the county where the offense
was committed. Except as provided in subsections (b) and (c) of this
Code section and in addition to other laws regarding the release of an
accused person, the judge of any court having jurisdiction over a person
charged with committing an offense against the criminal laws of this
state shall have authority, in his or her sound discretion and in
appropriate cases, to authorize the release of the person on an
unsecured judicial release only unless such person is charged with a
bail restricted offense.

(e) Upon the failure of a person released on an unsecured judicial
release to appear for trial, if the release is not otherwise conditioned by
the court, absent a finding of sufficient excuse to appear, the court shall
summarily issue an order for his or her arrest which shall be enforced
as in cases of forfeited bonds.

(f) Prior to issuing an unsecured judicial release, a judge shall, in
addition to the considerations provided for in Code Section 17-6-1,
consider the accused person’s criminal history record information that
is available at such time.

(g) Notwithstanding other laws regarding the release of an accused
person, no person sentenced pursuant to subsection (b) or (c) of Code
Section 17-10-7 shall be eligible for release by any judge on an
unsecured judicial release. Such person shall only be eligible for release
through the use of secured means as provided in Code Sections 17-6-4
and 17-6-5, professional bondsmen as provided in Code Section 17-6-50,
or property as approved by the sheriff in the county where the offense
was committed.

History.
Ga. L. 1969, p. 72, §§ 1, 2; Ga. L. 2010,

p. 226, § 2/HB 889; Ga. L. 2011, p. 752,
§ 17/HB 142; Ga. L. 2017, p. 417, § 2-
1/SB 104; Ga. L. 2018, p. 550, § 2-5/SB
407; Ga. L. 2018, p. 1112, § 17/SB 365;
Ga. L. 2020, p. 570, § 1-1/SB 402; Ga. L.
2021, p. 461, § 2/SB 174; Ga. L. 2023, p.
64, § 3/SB 44, effective July 1, 2023; Ga. L.
2024, p. 505, § 3/SB 63, effective July 1,
2024; Ga. L. 2025, p. 460, § 2-6/SB 79,
effective July 1, 2025; Ga. L. 2025, p.

1029, § 17(1)/SB 153, effective July 1,
2025.
Amendments.

The 2021 amendment, effective May
4, 2021, deleted “or” at the end of division
(a)(1)(A)(vii); added division
(a)(1)(B)(viii.1); deleted “or” at the end of
division (a)(1)(B)(xv); inserted a semicolon
at the end of division (a)(1)(B)(xvi); added
divisions (a)(1)(B)(xvii), (a)(1)(B)(xviii),
and subparagraph (a)(1)(C); substituted
the present provisions of paragraph (a)(2)

17-6-12 17-6-12CRIMINAL PROCEDURE

52 2025 Supp.



for the former provisions, which read:
“‘Unsecured judicial release’ means any
release on a person’s own recognizance
that does not purport a dollar amount
through secured means as provided for in
Code Section 17-6-4 or 17-6-50 or property
as approved by the sheriff in the county
where the offense was committed.”; in
subsection (b), inserted “, an appointed
judge filling the vacancy of an elected
judge,” near the beginning, and deleted
“as provided for in subsection (c) or (d) of
this Code section” following “designation”
in the middle; substituted “The” for “Ex-
cept as provided for in subsection (c) of
this Code section, the” at the beginning of
paragraph (b)(2); deleted former subsec-
tion (c), which read: “A person charged
with a bail restricted offense shall not be
released on bail on an unsecured judicial
release for the purpose of entering a pre-
trial release program, a pretrial release
and diversion program as provided for in
Article 4 of Chapter 3 of Title 42, or a
pretrial intervention and diversion pro-
gram as provided for in Article 4 of Chap-
ter 18 of Title 15, or pursuant to Uniform
Superior Court Rule 27.”; and redesig-
nated former subsections (d) and (e) as
present subsections (c) and (d), respec-
tively.

The 2023 amendment, effective July
1, 2023, substituted “Participating in
criminal gang activity as defined in Code
Section 16-15-3” for “Participating in
criminal street gang activity” in division
(a)(1)(B)(xiv); rewrote subsection (b),
which read: “An elected judge, an ap-
pointed judge filling the vacancy of an
elected judge, or judge sitting by designa-
tion may issue an unsecured judicial re-
lease if:

“(1) Such unsecured judicial release is
noted on the release order; and

“(2) The person is not charged with a
bail restricted offense.”; added present
subsection (c); redesignated former sub-
sections (c) and (d) as present subsections
(d) and (e), respectively; in present subsec-
tion (d), inserted “and subsection (c)” near
the beginning; and added subsection (f).
See Editor’s notes for applicability.

The 2024 amendment, effective July
1, 2024, rewrote subsections (a) and (c); in
subsection (d), added the first sentence,
and, in the second sentence, substituted
“subsections (b) and (c)” for “subsection (b)
and subsection (c)” and added “unless
such person is charged with a bail re-
stricted offense” at the end; and added
subsection (g).

The first 2025 amendment, effective
July 1, 2025, part of an Act to revise,
modernize, and correct the Code, substi-
tuted “Code Section 16-10-24;” for “Code
Section 16-10-29;” in subparagraph
(a)(1)(GG).

The second 2025 amendment, effec-
tive July 1, 2025, substituted “Trafficking
of substances in violation of Code Section
16-13-31” for “Trafficking in cocaine, ille-
gal drugs, marijuana, or methamphet-
amine” in subparagraph (a)(1)(U).
Code Commission notes.

Pursuant to Code Section 28-9-5, in
2023, “this Code section” was substituted
for “this Code Section” at the end of the
introductory language in paragraph (b)(1)
and at the end of the introductory
paragraph in subsection (c).
Editor’s notes.

Ga. L. 2023, p. 64, § 5/SB 44, not
codified by the General Assembly,
provides, in part, that the Act applies to
all offenses committed on or after July 1,
2023.

Ga. L. 2025, p. 460, § 1-1/SB 79, not
codified by the General Assembly,
provides: “This Act shall be known and
may be cited as the ‘Fentanyl Eradication
and Removal Act.’”

Ga. L. 2025, p. 460, § 3-1/SB 79, not
codified by the General Assembly,
provides that the 2025 amendment shall
be applicable to all offenses committed on
or after July 1, 2025.
Law reviews.

For article, “SB 174: Revising Georgia’s
List of Bail Restricted Offenses,” see 38
Ga. St. U.L. Rev. 41 (2021).

For article on the 2024 amendment of
this Code section, see 41 Ga. St. U.L. Rev.
129 (2024).
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17-6-15. Necessity for commitment where bail tendered and
accepted; opportunity for bail; receipt of bail after
commitment and imprisonment; limitations on cash
bonds.

(a) After arrest, if bail is tendered and accepted, no regular commit-
ment need be entered, but a simple memorandum of the fact of bail
being taken shall be sufficient.

(b)(1) A reasonable opportunity shall be allowed the accused person
to give bail; and, even after commitment and imprisonment, the
committing court may order the accused person brought before it to
receive bail. No person shall be imprisoned under a felony commit-
ment when bail has been fixed, if the person tenders and offers to give
bond in the amount fixed, with sureties acceptable to the sheriff of the
county in which the alleged offense occurred; provided, however, the
sheriff shall publish and make available written rules and regula-
tions defining acceptable sureties and prescribing under what condi-
tions sureties may be accepted. If the sheriff determines that a
professional bonding company is an acceptable surety, the rules and
regulations shall require, but shall not be limited to, the following:

(A) Complete documentation showing the composition of the
company to be an individual, a trust, or a group of individuals,
whether or not formed as a partnership or other legal entity, or a
corporation or a combination of individuals, trusts, and corpora-
tions;

(B) Complete documentation for all employees, agents, or indi-
viduals authorized to sign or act on behalf of the bonding company;

(C) Complete documentation showing that the company holds a
valid business license in the jurisdiction where bonds will be
written;

(D) Fingerprints and background checks of every individual who
acts as a professional bondsperson as defined in Code Section
17-6-50 for the professional bonding company seeking approval;

(E) Establishment of a cash escrow account or other form of
collateral as follows:

(i) For any professional bonding company that is new to the
county or that has operated continuously in the county for less
than 18 months, in an amount and upon terms and conditions as
determined and approved by the sheriff;

(ii) Once a professional bonding company has operated con-
tinuously for 18 months or longer in the county, then any such
cash escrow account or other form of collateral shall not exceed 5
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percent of the current outstanding bail bond liability of the
professional bonding company and such cash escrow account
shall not be required to have on deposit an amount in excess of
$1,000,000.00; and

(iii) No professional bonding company shall purchase an in-
surance policy in lieu of establishing a cash escrow account or
posting other collateral; provided, however, that any professional
bonding company which was using an insurance policy as collat-
eral as of December 31, 2013, may continue to do so at the
discretion of the sheriff.

(F) Establishment of application, approval, and reporting proce-
dures for the professional bonding company deemed appropriate by
the sheriff which satisfy all rules and regulations required by the
laws of this state and the rules and regulations established by the
sheriff;

(G) Applicable fees to be paid by the applicant to cover the cost
of copying the rules and regulations and processing and investigat-
ing all applications and all other costs relating thereto; or

(H) Additional criteria and requirements for approving and
regulating bonding companies to be determined at the discretion of
the sheriff.

(2) This Code section shall not be construed to require a sheriff to
accept a professional bonding company or bondsperson as a surety.

(3) This Code section shall not be construed to prevent the posting
of real property bonds and the sheriff may not prohibit the posting of
property bonds. Additional requirements for the use of real property
may be determined at the discretion of the sheriff. The sheriff shall
not prohibit a nonresident of the county from posting a real property
bond if such real property is located in the county in which it is
offered as bond and if such property has sufficient unencumbered
equity to satisfy the sheriff’s posted rules and regulations as to
acceptable sureties.

(4) No more than three cash bonds may be posted per year by any
individual, corporation, organization, charity, nonprofit corporation,
or group in any jurisdiction. Every individual, corporation, organiza-
tion, charity, nonprofit corporation, or group that purports to be a
charitable bail fund with the purpose of soliciting donations to use for
securing the release of accused persons shall be required to submit to
the same requirements as any professional surety company, includ-
ing, without limitation, the requirements set forth in paragraph (1) of
this subsection and Code Sections 17-6-50, 17-6-50.1, and 17-6-51.

(5) Prosecuting attorneys and the Attorney General shall have
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concurrent authority to prosecute any violation of paragraph (4) of
this subsection.

(6) Any person or entity who violates any part of paragraph (4) of
this subsection shall be guilty of a misdemeanor.

(c) This Code section shall not abrogate or repeal the common-law
authority of the judge having jurisdiction.

History.
Orig. Code 1863, § 4620; Code 1868,

§ 4644; Code 1873, § 4742; Code 1882,
§ 4742; Penal Code 1895, § 922; Penal
Code 1910, § 947; Code 1933, § 27-418;
Ga. L. 1977, p. 346, § 1; Ga. L. 1994, p.
532, § 2; Ga. L. 2014, p. 444, § 3-1/HB
271; Ga. L. 2022, p. 297, § 1/HB 1183; Ga.
L. 2024, p. 505, § 4/SB 63, effective July 1,
2024.
Amendments.

The 2022 amendment, effective July
1, 2022, in division (b)(1)(E)(ii), substi-

tuted “5 percent” for “10 percent” and
inserted “and such cash escrow account
shall not be required to have on deposit an
amount in excess of $1,000,000.00”.

The 2024 amendment, effective July
1, 2024, added paragraphs (b)(4) through
(b)(6).
Law reviews.

For article on the 2024 amendment of
this Code section, see 41 Ga. St. U.L. Rev.
129 (2024).

JUDICIAL DECISIONS

Discretion of sheriff in approval of
sureties. — Order upholding denial of
bondsman’s certificate of authority re-
newal was vacated as bondsman’s right to
future certificates of authority to practice
his chosen profession turned on validity of

sheriff’s denial of 2021 renewal certificate,
but issue was not litigated due to short
duration between sheriff’s denial and ex-
piration of certificate. The Bondsman, Inc.
v. Taylor, 367 Ga. App. 213, 885 S.E.2d
249, 2023 Ga. App. LEXIS 135 (2023).

ARTICLE 2

SURETIES

PART 1

GENERAL PROVISIONS

17-6-31. Surrender of principal by surety; release of surety
liability prior to entry of judgment.

(a) When the court is not in session, a surety on a bond may
surrender the surety’s principal to the sheriff or to the responsible law
enforcement officer of the jurisdiction in which the case is pending in
order to be released from liability. If the sheriff or the responsible law
enforcement officer of the jurisdiction refuses such surrender, the
surety shall be released from liability.

(b) When the court is in session, a surety on a bond may surrender
the surety’s principal in open court.
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(c) The principal shall also be considered surrendered by plea of
guilty or nolo contendere to the court or if the principal is present in
person when the jury or judge, if tried without a jury, finds the principal
guilty or if the judge dead dockets the case prior to entry of judgment
and, upon such plea or finding of guilty or dead docketing, the surety
shall be released from liability.

(d)(1) Furthermore, the surety shall be released from liability if,
prior to entry of judgment, there is:

(A) A deferred sentence;

(B) A presentence investigation;

(C) Entry into a pretrial intervention and diversion program;

(D) Entry into an educational and rehabilitation program;

(E) A fine;

(F) A dead docket;

(G) Death of the principal;

(H) Participation in an accountability court; or

(I) Entry into a pretrial release program.

(2) Furthermore, the surety shall be released from liability at the
discretion of the court if the principal used a false name when he or
she was bound over and committed to jail or a correctional institution
and was subsequently released from such facility unless the surety
knew or had reason to know that the principal used a false name.

(e) If the prosecuting attorney does not try the charges against a
defendant within a period of two years in the case of felonies and one
year in the case of misdemeanors after the date of posting bond, then
judgment rendered after such period may not be enforced against the
surety on the bond and the surety shall thereafter be relieved of liability
on the bond. This subsection shall not apply where the prosecuting
attorney’s failure to try the charges is due to the fault of the principal.

(f) No judgment shall be rendered on any appearance bond if it is
shown to the satisfaction of the court that the surety was prevented
from returning the principal to the jurisdiction because such principal
was on active military duty.

History.
Orig. Code 1863, § 4624; Code 1868,

§ 4648; Code 1873, § 4746; Code 1882,
§ 4746; Penal Code 1895, § 935; Penal
Code 1910, § 960; Code 1933, § 27-904;
Ga. L. 1943, p. 282, § 1; Ga. L. 1982, p.
1224, § 1; Ga. L. 1986, p. 1588, § 1; Ga. L.

1987, p. 1342, § 1; Ga. L. 1992, p. 2933,
§ 1; Ga. L. 1997, p. 973, § 2; Ga. L. 2024,
p. 505, § 5/SB 63, effective July 1, 2024.
Amendments.

The 2024 amendment, effective July
1, 2024, added the second sentence of
subsection (a); and rewrote subsection (d).
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Law reviews.
For article on the 2024 amendment of

this Code section, see 41 Ga. St. U.L. Rev.
129 (2024).

PART 2

PROFESSIONAL BONDSMEN

17-6-50. Persons deemed professional bondsmen; criminal
background investigation information to be provided
to clerk of court.

Law reviews.
For article, “SB 174: Revising Georgia’s

List of Bail Restricted Offenses,” see 38
Ga. St. U.L. Rev. 41 (2021).

JUDICIAL DECISIONS

Approval of sureties. — Order up-
holding denial of bondsman’s certificate of
authority renewal was vacated as bonds-
man’s right to future certificates of au-
thority to practice his chosen profession
turned on validity of sheriff’s denial of

2021 renewal certificate, but issue was not
litigated due to short duration between
sheriff’s denial and expiration of certifi-
cate. The Bondsman, Inc. v. Taylor, 367
Ga. App. 213, 885 S.E.2d 249, 2023 Ga.
App. LEXIS 135 (2023).

17-6-54. No further compensation after becoming surety; when
sum received to be returned to defendant; right to
surrender defendant and to keep sum paid when defen-
dant forfeits.

(a) No professional bondsman or his or her agents or employees who
receive compensation for becoming the surety on a criminal bond shall
thereafter receive any other sum in the case as compensation. If the
surety surrenders a defendant into the custody of the court, the sheriff,
or another law enforcement officer in the jurisdiction where the bond
was made before final disposition of the case, the surety is required to
return to the principal the compensation received for signing the bond
as surety if such surrender of the defendant is for reasons other than:

(1) The defendant’s arrest for a crime other than a traffic violation
or local ordinance violation;

(2) The defendant’s cosigner attests in writing the desire to be
released from the bond;

(3) The defendant fails to provide to the surety the defendant’s
change of address;

(4) The defendant fails to pay any fee due to the surety after being
notified that the same is past due;

(5) The defendant fails to notify the surety upon leaving the
jurisdiction of the court; or
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(6) The defendant provides false information to the surety.

(b) In the event of a forfeiture on the bond by the defendant, the
surety shall have the right to surrender into custody the defendant who
is the principal on the bond without returning any compensation paid
by the defendant for the signing of the bond.

History.
Ga. L. 1921, p. 243, §§ 6, 7; Code 1933,

§§ 27-506, 27-507; Ga. L. 1996, p. 1233,
§ 2; Ga. L. 2000, p. 1589, § 3; Ga. L. 2024,
p. 505, § 6/SB 63, effective July 1, 2024.
Amendments.

The 2024 amendment, effective July
1, 2024, added “as compensation” at the
end of the first sentence of subsection (a);
substituted “local ordinance violation” for
“misdemeanor” in paragraph (a)(1); de-

leted “the court and” preceding “the
surety” in paragraph (a)(3); deleted “by
certified mail or statutory overnight deliv-
ery” following “notified” in paragraph
(a)(4); and deleted “the court and” follow-
ing “notify” in paragraph (a)(5).
Law reviews.

For article on the 2024 amendment of
this Code section, see 41 Ga. St. U.L. Rev.
129 (2024).

17-6-56.1. Continuing education programs for bail recovery
agents; fee; annual requirement; certificate of
completion.

(a) The Georgia Association of Professional Bondsmen shall approve
continuing education programs offered by professional associations,
educational institutions, government agencies, and others as deemed
appropriate for bail recovery agents to attend.

(b) The fee for continuing education programs for bail recovery
agents shall not exceed $250.00 annually.

(c) Bail recovery agents shall be required to obtain eight hours of
continuing education annually.

(d) On or before January 31 of each year, each bail recovery agent
shall submit a certificate of completion of eight hours of approved
continuing education to the individual or department which is respon-
sible for issuing bail bonds for each jurisdiction in which he or she is
doing business.

History.
Code 1981, § 17-6-56.1, enacted by Ga.

L. 2002, p. 791, § 2; Ga. L. 2024, p. 505, §
7/SB 63, effective July 1, 2024.
Amendments.

The 2024 amendment, effective July
1, 2024, substituted “$250.00” for
“$125.00” near the end of subsection (b).

Law reviews.
For article on the 2024 amendment of

this Code section, see 41 Ga. St. U.L. Rev.
129 (2024).

17-6-54 17-6-56.1BONDS AND RECOGNIZANCES

592025 Supp.



ARTICLE 3

PROCEEDINGS FOR FORFEITURE OF BONDS
OR RECOGNIZANCES

17-6-70. When forfeiture occurs.

(a) A bond forfeiture occurs at the end of the court day upon the
failure of appearance of a principal of any bond or recognizance given
for the appearance of that person.

(b) An appearance bond shall not be forfeited unless the clerk of the
court gave the surety at least 72 hours’ written notice, exclusive of
Saturdays, Sundays, and legal holidays, before the time of the required
appearance of the principal. Notice shall not be necessary if the time for
appearance is within 72 hours from the time of arrest, provided the
time for appearance is stated on the bond.

History.
Laws 1831, Cobb’s 1851 Digest, p. 861.;

Code 1863, § 4584; Code 1868, § 4605;
Code 1873, § 4702; Ga. L. 1878-79, p. 57,
§ 1; Code 1882, § 4702; Penal Code 1895,
§ 936; Penal Code 1910, § 961; Code
1933, § 27-905; Ga. L. 1966, p. 430, § 1;
Code 1981, § 17-6-70; Ga. L. 1982, p.
1224, § 2; Ga. L. 1986, p. 1588, § 2; Ga. L.
1987, p. 1342, § 2; Ga. L. 1990, p. 8, § 17;
Ga. L. 1992, p. 6, § 17; Ga. L. 1992, p.

2933, § 2; Ga. L. 2024, p. 505, § 8/SB 63,
effective July 1, 2024.
Amendments.

The 2024 amendment, effective July
1, 2024, deleted “, or where the principal is
given actual notice in open court” follow-
ing “bond” at the end of subsection (b).
Law reviews.

For article on the 2024 amendment of
this Code section, see 41 Ga. St. U.L. Rev.
129 (2024).

17-6-71. Execution hearing on failure of principal to appear;
notice of judgment and writ of fieri facias.

(a) The judge shall, at the end of the court day, upon the failure of the
principal to appear, forfeit the bond and issue a bench warrant for the
principal’s arrest. If the forfeiture and bench warrant are not issued
and signed within ten days of the failure to appear, the surety shall be
relieved of liability on the appearance bond. Upon forfeiting the bond,
the judge shall order an execution hearing not sooner than 150 days but
not later than 180 days after such failure to appear. Notice of the
execution hearing and a copy of the bench warrant shall be served by
the clerk of the court in which the bond forfeiture occurred within ten
days of such failure to appear by certified mail, return receipt re-
quested, or by electronic means as provided in Code Section 17-6-50 to
the surety at the address listed on the bond or by personal service to the
surety within ten days of such failure to appear at its home office or to
its designated registered agent. Service shall be considered complete
upon the mailing of such certified notice. Such ten-day notice shall be
adhered to strictly. If notice of the execution hearing and bench warrant
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are not served as specified in this subsection, the surety shall be
relieved of liability on the appearance bond.

(b) If at the execution hearing it is determined that judgment should
be entered, the judge shall so order and a writ of fieri facias shall be
filed in the office of the clerk of the court where such judgment is
entered. Notice of the judgment shall be served by the clerk of the court
in which entry of judgment occurred within ten days of such entry by
certified mail, return receipt requested, or by electronic means as
provided in Code Section 17-6-50 to the surety at the address listed on
the bond or by personal service to the surety within ten days of such
entry of judgment at its home office or to its designated registered
agent. Service shall be considered complete upon the mailing of such
certified notice. Such ten-day notice shall be adhered to strictly. If the
notice of the judgment is not served in the time frame as specified in
this subsection, the surety shall be relieved of liability on the
appearance bond, the judgment shall be marked satisfied, and the writ
of fieri facias shall be canceled. The provisions of this subsection shall
apply to all bail bonds, whether returnable to superior court, state
court, probate court, magistrate court, or municipal court.

History.
Laws 1831, Cobb’s 1851 Digest, p. 862.;

Code 1863, § 4585; Code 1868, § 4606;
Code 1873, § 4703; Code 1882, § 4703;
Penal Code 1895, § 937; Penal Code 1910,
§ 962; Code 1933, § 27-906; Ga. L. 1943,
p. 282, § 2; Ga. L. 1953, Jan.-Feb. Sess., p.
452, § 1; Code 1981, § 17-6-71; Ga. L.
1982, p. 1224, § 2; Ga. L. 1983, p. 1203,
§ 2; Ga. L. 1986, p. 1588, § 3; Ga. L. 1987,
p. 1342, § 3; Ga. L. 1989, p. 556, § 1; Ga.
L. 1990, p. 8, § 17; Ga. L. 1990, p. 2336,
§ 1; Ga. L. 1992, p. 2933, § 3; Ga. L. 2000,

p. 1589, § 3; Ga. L. 2009, p. 688, § 2/HB
147; Ga. L. 2015, p. 1217, § 2/SB 195; Ga.
L. 2024, p. 505, § 9/SB 63, effective July 1,
2024.
Amendments.

The 2024 amendment, effective July
1, 2024, rewrote subsection (a); and added
the second through fifth sentences in sub-
section (b).
Law reviews.

For article on the 2024 amendment of
this Code section, see 41 Ga. St. U.L. Rev.
129 (2024).

17-6-72. Conditions not warranting forfeiture of bond for fail-
ure to appear; remission of forfeiture.

(a) No judgment shall be rendered on a forfeiture of any appearance
bond if it is shown to the satisfaction of the court by the written
statement of a licensed physician that the principal on the bond was
prevented from attending court due to a mental or physical disability or
the principal on the bond was receiving inpatient treatment as invol-
untary treatment, as such terms are defined in Code Section 37-3-1.

(b) No judgment shall be rendered on a forfeiture of any appearance
bond if the principal on the bond was prevented from attending because
he or she was detained by reason of arrest, sentence, or confinement in
a penal institution or jail in the State of Georgia, or so detained in
another jurisdiction, or because he or she was involuntarily confined or
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detained pursuant to court order in a mental institution in the State of
Georgia or in another jurisdiction. Written notice of the holding
institution in which the principal is being detained or confined shall be
considered proof of the principal’s detention or confinement. Upon the
presentation of such written notice to the clerk of the proper court, the
prosecuting attorney, and the sheriff or other law enforcement officer
having jurisdiction over the case, along with a letter of intent to pay all
costs of returning the principal to the jurisdiction of the court, such
notice and letter shall serve as the surety’s request for a detainer or
hold to be placed on the principal. Should there be a failure to place a
detainer or hold within ten business days of the surety’s service of a
detainer or hold request, and after such presentation of such notice and
letter of intent to pay costs, the surety shall then be relieved of the
liability for the appearance bond without further order of the court.

(c) No judgment shall be rendered on a forfeiture of any appearance
bond if prior to the entry of the judgment on the forfeiture the principal
on the bond is in the custody of the sheriff or other responsible law
enforcement agency. Written notice of the holding institution in which
the principal is being detained or confined shall be considered proof of
the principal’s detention or confinement. Upon presentation of such
written notice to the clerk of the proper court, the prosecuting attorney,
and the sheriff or other law enforcement officer having jurisdiction over
the case along with a letter of intent to pay all costs of returning the
principal to the jurisdiction of the court, such notice and letter shall
serve as the surety’s request for a detainer or hold to be placed against
the principal. Should there be a failure to place a detainer or hold
within ten business days of the surety’s service of a detainer or hold
request, and after presentation of such notice and letter of intent to pay
costs, the surety shall then be relieved of the liability for the appear-
ance bond without further order of the court.

(d) In cases in which subsection (e) of this Code section is not
applicable, the court shall order remission under the following condi-
tions:

(1) Provided the bond amount, including all surcharges, has been
paid within 150 days after entry of the judgment and upon applica-
tion filed within 150 days from the payment of judgment with prior
notice to the prosecuting attorney of such application, said court shall
direct remission of 95 percent of the bond amount, including all
surcharges, remitted to the surety if the principal is produced,
surrendered, or otherwise appears before the court that has jurisdic-
tion of the bond or if the surety provides proof of the principal’s
incarceration or confinement in another jurisdiction or proof of the
principal’s death within such 150 day period following payment of the
judgment;
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(2) Provided the bond amount, including all surcharges, has been
paid within 150 days after the entry of judgment and upon applica-
tion filed within 60 days following the expiration of the two-year
period following the date of judgment with prior notice to the
prosecuting attorney of such application, said court shall direct
remission of 50 percent of the bond amount, including all surcharges,
remitted to the surety if the principal is produced, surrendered, or
otherwise appears before the court that has jurisdiction of the bond or
if the surety provides proof of the principal’s incarceration or confine-
ment in another jurisdiction, proof of the principal’s death, or proof
that surrender of the principal was denied by the sheriff or other
responsible law enforcement officer within such two-year period
following payment of the judgment; or

(3) One hundred percent remission shall be granted upon condi-
tion of the payment of court costs and of the expenses of returning the
principal to the jurisdiction by the surety.

(e)(1) If, within 150 days from entry of the judgment, the surety
surrenders the principal to the sheriff or responsible law enforcement
officer, or said surrender has been denied by the sheriff or responsible
law enforcement officer, or the surety locates the principal in custody
in another jurisdiction, the surety shall only be required to pay costs
and 5 percent of the face amount of the bond, which amount includes
all surcharges. If it is shown to the satisfaction of the court, by the
presentation of competent evidence from the sheriff or the holding
institution, that said surrender has been made or denied or that the
principal is in custody in another jurisdiction or that said surrender
has been made and that 5 percent of the face amount of the bond and
all costs have been tendered to the sheriff, the court shall direct that
the judgment be marked satisfied and that the writ of fieri facias be
canceled.

(2)(A) The court shall direct that the judgment be marked satisfied
and that the writ of fieri facias be canceled, if within 150 days from
entry of the judgment, the surety:

(i) Tenders an amount equal to 5 percent of the face amount of
the bond and all costs to the sheriff; and

(ii) Provides, in writing, the court and the prosecuting attor-
ney for the court that has jurisdiction of the bond with competent
evidence giving probable cause to believe that the principal is
located in another jurisdiction within the United States and
states that it will provide for the reasonable remuneration for the
rendition of the principal, as estimated by the sheriff; and

(B) The prosecuting attorney for the court that has jurisdiction
of the bond:
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(i) Declines, in writing, to authorize or facilitate extradition;
or

(ii) Within ten business days of the notice provided pursuant
to division (2)(A)(ii) of this subsection, fails to enter the appro-
priate extradition approval code into the computerized files
maintained by the Federal Bureau of Investigation National
Crime Information Center, thereby indicating an unwillingness
to extradite the principal.

History.
Ga. L. 1965, p. 266, §§ 1-3; Code 1981,

§ 17-6-72; Ga. L. 1982, p. 1224, § 2; Ga.
L. 1982, p. 1658, § 2; Ga. L. 1983, p. 3,
§ 14; Ga. L. 1983, p. 1203, § 3; Ga. L.
1985, p. 982, § 1; Ga. L. 1986, p. 1588,
§ 4; Ga. L. 1987, p. 1342, § 4; Ga. L. 1989,
p. 556, § 2; Ga. L. 1990, p. 2336, § 2; Ga.
L. 1992, p. 2933, § 4; Ga. L. 1996, p. 1233,
§ 3; Ga. L. 2009, p. 688, § 2A/HB 147; Ga.
L. 2013, p. 1106, § 1/SB 225; Ga. L. 2015,
p. 1217, § 3/SB 195; Ga. L. 2022, p. 297, §
2/HB 1183; Ga. L. 2024, p. 505, § 10/SB 63,
effective July 1, 2024.
Amendments.

The 2022 amendment, effective July
1, 2022, deleted “on application filed
within 120 days from the payment of
judgment,” following “applicable” in the
introductory language of subsection (d);
redesignated the existing provisions of
paragraph (d)(1) as paragraphs (d)(1) and
(d)(2), and former paragraph (d)(2) as
paragraph (d)(3); in paragraph (d)(1), in-
serted “entry of the”, substituted “filed
within 120 days from the payment of
judgment” for “to the court”, and added
“following payment of the judgment;” at
the end; in paragraph (d)(2), substituted
“Provided the bond amount has been paid
within 120 days after the entry of judg-
ment and the delay has not prevented
prosecution of the principal, should” for
“Should”; and in the first sentence in para-
graph (e)(1) and in subparagraph
(e)(2)(A), substituted “120 days from en-
try” for “120 days from payment”.

The 2024 amendment, effective July
1, 2024, in subsection (b), deleted “it is

shown to the satisfaction of the court that”
following “bond if” in the first sentence,
substituted “Written” for “An official writ-
ten” at the beginning of the second sen-
tence, and deleted the former third sen-
tence, which read: “Such notice may be
sent from the holding institution by mail
or e-mail or delivered by hand or by fac-
simile machine.”; in subsection (c), deleted
“it is shown to the satisfaction of the court
that” following “bond if” in the first sen-
tence, substituted “Written” for “An offi-
cial written” at the beginning of the sec-
ond sentence, and deleted the former third
sentence, which read: “Such notice may be
sent from the holding institution by mail
or e-mail or delivered by hand or by fac-
simile machine.”; deleted former subsec-
tion (c.1), which read: “No judgment shall
be rendered on a forfeiture of any appear-
ance bond if it is shown to the satisfaction
of the court that the principal on the bond
was prevented from attending because he
or she was deported or removed from the
United States by federal authorities. Offi-
cial documentation from a federal official
or agency shall be considered proof of the
principal’s deportation or removal. Such
documentation may be delivered by mail
or e-mail or delivered by hand or by fac-
simile machine.”; rewrote subsection (d);
and substituted “150 days” for “120 days”
in the first sentence of paragraph (e)(1)
and in subparagraph (e)(2)(A).
Law reviews.

For article on the 2024 amendment of
this Code section, see 41 Ga. St. U.L. Rev.
129 (2024).

17-6-73. Address of principal and surety on bond or recogni-
zance.

Every bond or recognizance given to secure the appearance of any
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person in any criminal proceeding shall have entered thereon the
following legible information:

(a) The full name of the principal and each surety;

(b) The mailing address of the principal and each surety;

(c) The email address of the principal and each surety; and

(d) The phone number of the principal and each surety.

History.
Code 1981, § 17-6-73, enacted by Ga. L.

1982, p. 1224, § 2; Ga. L. 2025, p. 625, §
1/HB 222, effective July 1, 2025.

Amendments.
The 2025 amendment, effective July

1, 2025, rewrote this Code section.

CHAPTER 7

PRETRIAL PROCEEDINGS

Article 1

General Provisions

Sec.
17-7-4. [Repealed] Trial without a

jury; court requirements;
court ordering trial with
jury; repealing provision.

Article 2

Commitment Hearings

17-7-20. Persons who may hold
courts of inquiry.

Article 4

Accusations

17-7-70. Trial upon accusations of
felony and misdemeanor
cases in which guilty plea
entered and indictment
waived.

17-7-70.1. Trial upon accusations in
certain felony and misde-
meanor cases; trial upon
plea of guilty or nolo conten-
dere.

Article 5

Arraignment and Pleas Generally

17-7-90. Issuance of bench warrant;

Sec.
execution; receiving bail,
fixing bond, and approving
sureties.

17-7-93. Reading of indictment or ac-
cusation; entry of plea; ac-
ceptance of guilty plea;
withdrawal of guilty plea.

Article 6

Demurrers, Motions, and Special
Pleas and Exceptions

PART 2

INSANITY AND MENTAL INCOMPETENCY

17-7-128. Intellectual disability
claims in criminal cases
where death penalty is
sought.

17-7-129. Mental capacity to stand
trial; release of competency
evaluation.

17-7-130. Proceedings upon plea of
mental incompetency to
stand trial.

17-7-131. Proceedings upon plea of in-
sanity or mental incompe-
tency at time of crime.

PART 3

CHANGE OF VENUE

17-7-150. Procedures for change of
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Sec.
venue; transfer of case; ap-
peal from denial of change
of venue.

Article 7

Demand for Trial; Announcement of
Readiness for Trial

17-7-171. Time for demand for speedy

Sec.
trial in capital cases; dis-
charge and acquittal when
no trial held before end of
two court terms of demand;
counting of terms in cases in
which death penalty is
sought; special pleas of in-
competency.

ARTICLE 1

GENERAL PROVISIONS

17-7-4. [Repealed] Trial without a jury; court requirements;
court ordering trial with jury; repealing provision.

History.
Code 1981, § 17-7-4, enacted by Ga. L.

2021, p. 423, § 3-1/HB 635; repealed by
Ga. L. 2021, p. 423, § 3-1/HB 635, effec-
tive June 30, 2022.

Editor’s notes.
This Code section was repealed in its

entirety by its own terms, effective June
30, 2022.

ARTICLE 2

COMMITMENT HEARINGS

17-7-20. Persons who may hold courts of inquiry.

Any judge of a superior or state court, judge of the probate court,
magistrate, or officer of a municipality who has the criminal jurisdiction
of a magistrate may hold a court of inquiry to examine an accusation
against a person legally arrested and brought before him or her. The
time and place of the inquiry shall be determined by such judicial
officer. Such judge may order the court of inquiry to be conducted by
audio-visual communication between the accused, the court, the attor-
neys, and the witnesses.

History.
Orig. Code 1863, § 4611; Code 1868,

§ 4633; Code 1873, § 4730; Code 1882,
§ 4730; Penal Code 1895, § 906; Penal
Code 1910, § 931; Code 1933, § 27-401;
Ga. L. 1982, p. 493, §§ 1, 2; Ga. L. 1983, p.
884, § 3-19; Ga. L. 1996, p. 742, § 2; Ga.
L. 2021, p. 423, § 1-8/HB 635.
Amendments.

The 2021 amendment, effective May
4, 2021, substituted the present provi-
sions of this Code section for the former
provisions, which read: “Any judge of a
superior or state court, judge of the pro-

bate court, magistrate, or officer of a mu-
nicipality who has the criminal jurisdic-
tion of a magistrate may hold a court of
inquiry to examine into an accusation
against a person legally arrested and
brought before him or her. The time and
place of the inquiry shall be determined
by such judicial officer. Should the county
in which the offense is alleged to have
been committed be a member of a regional
jail authority created under Article 5 of
Chapter 4 of Title 42, the ‘Regional Jail
Authorities Act,’ the judge may order the
court of inquiry to be conducted alterna-
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tively in the county in which the offense is
alleged to have been committed or in fa-
cilities available at the regional jail or by
audio-visual communication between the

two locations and between the accused,
the court, the attorneys, and the wit-
nesses.”

ARTICLE 3

INDICTMENTS

17-7-50.1. Time for presentment of child’s case to a grand jury;
exception.

JUDICIAL DECISIONS

No time limitation issue when de-
fendant juvenile was released on
bond before 180 days. — Because the
defendant, a juvenile, was released and
remained on bond prior to the running of
180 days, the defendant was not detained
within the meaning of O.C.G.A. §
17-7-50.1, so the case did not run afoul of
the time limitation set by that section.
Thus, even though the superior court cited
§ 17-7-50.1 as the basis for transferring
the case to the juvenile court, the superior
court continued to have exclusive
jurisdiction over the case. In the Interest
of R. J. A., 365 Ga. App. 118, 877 S.E.2d
673, 2022 Ga. App. LEXIS 396 (2022).

Superior court had jurisdiction. —
O.C.G.A. § 17-7-50.1 did not authorize
the superior court to transfer the case to
juvenile court because defendant was
arrested and detained on April 30, 2023,
and the grand jury returned a true bill
against him on July 28, 2023, within 180
days of his detention. Defendant’s
subsequent indictment, which was
returned by the grand jury on November
16, 2023, included charges over which the
superior court retained its exclusive

jurisdiction under O.C.G.A. §
15-11-560(b)(1), and therefore the true bill
of July 2023 indictment against defendant
was timely returned. State v. Harris, 319
Ga. 665, 906 S.E.2d 402, 2024 Ga. LEXIS
186 (2024).

Defendant’s convictions for malice mur-
der and related offenses were upheld as
defendant’s plea in bar challenging the
superior court’s jurisdiction was properly
denied as the superior court retained ju-
risdiction over the defendant’s case de-
spite reindictment more than 180 days
after arrest since the original indictment
charging the defendant was within the
superior court’s jurisdiction and was re-
turned within 180 days of arrest. Cooper v.
State, 321 Ga. 349, 914 S.E.2d 800, 2025
Ga. LEXIS 72 (2025).

Ineffective assistance not shown. —
Defendant failed to show prejudice from
trial counsel’s alleged ineffective assis-
tance in failing to timely file a plea in bar
challenging the court’s jurisdiction since
the trial court considered and denied the
plea on the merits. Cooper v. State, 321
Ga. 349, 914 S.E.2d 800, 2025 Ga. LEXIS
72 (2025).

17-7-52. Procedure for indictment or special presentment of
peace officer for crime in performance of duties; noti-
fication; rights of officer.

JUDICIAL DECISIONS

Applicability of section. — The 2016
amendments to O.C.G.A. §§ 17-7-52 and
45-11-4 applied to the defendant’s
indictment which was sought after the

effective date of the amendments with
respect to crimes allegedly committed
prior to the effective date because the
amendments were not substantive in
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nature as they created no new obligations
and granted no new substantive rights
but merely changed the procedures for
providing notice of a grand jury hearing to
an accused police officer and the
procedures under which an accused officer
may be present during and provide
evidence by sworn testimony at that
hearing. Burns v. State, 313 Ga. 368, 870
S.E.2d 360, 2022 Ga. LEXIS 50 (2022).

Application to corrections officer.
Because defendants’ primary duty of

supervising and controlling a defined
population of inmates was markedly lim-
ited in comparison to a traditional peace
officer’s and because they had no duty to
maintain the public peace in a general
sense, the trial court erred by deeming
them peace officers under O.C.G.A.
§ 17-7-52. State v. Cook, 317 Ga. 659, 893
S.E.2d 670, 2023 Ga. LEXIS 217 (2023).

17-7-54. Form of indictment by grand jury.

JUDICIAL DECISIONS

ANALYSIS

GENERAL CONSIDERATION

PARTICULAR OFFENSES

General Consideration

Sufficiency to withstand demurrer.
— Because the accusation charged defen-
dant with unlawfully possessing a named
controlled substance in violation of
O.C.G.A. § 16-13-30(a) by tracking the
language of that statute, it was legally
sufficient and the trial court did not err by
denying both the general demurrer and
the plea in bar. Tate-Jesurum v. State, 368
Ga. App. 710, 890 S.E.2d 78, 2023 Ga.
App. LEXIS 312 (2023).

Particular Offenses

Sufficiency of indictment charging

aggravated stalking. — Trial court’s
grant of the defendant’s motion in arrest
of judgment was reversed because the
indictment sufficiently stated the offense
of aggravated stalking in the language of
the statute and by plainly stating the
nature of the offense, the defendant could
not admit the facts alleged and still be
innocent. The court also found that the
failure to allege in the indictment a place
other than the defendant’s residence
where the offense occurred was an affir-
mative defense that need not be negated
in the indictment. State v. Walker, 375 Ga.
App. 288, 913 S.E.2d 83, 2025 Ga. App.
LEXIS 69 (2025).

ARTICLE 4

ACCUSATIONS

17-7-70. Trial upon accusations of felony and misdemeanor
cases in which guilty plea entered and indictment
waived.

Judges of the superior court may open their courts at any time without
the presence of either a grand jury or a trial jury to receive and act upon
pleas of guilty in misdemeanor cases and in felony cases, except those
punishable by death or life imprisonment, when the judge and the
defendant consent thereto. The judge may try the issues in such cases
without a jury upon an accusation filed by the district attorney where
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the defendant has waived indictment and consented thereto in writing
and counsel is present in court representing the defendant either by
virtue of his or her employment or by appointment by the court.

History.
Ga. L. 1915, p. 32, § 1; Code 1933,

§ 27-704; Ga. L. 1935, p. 116, § 1; Ga. L.
1972, p. 386, § 1; Ga. L. 1972, p. 623, § 1;
Ga. L. 1980, p. 452, § 1; Ga. L. 2021, p.
423, § 3-2/HB 635.
Amendments.

The 2021 amendment, effective May
4, 2021, deleted former subsection (a),
which read: “In all felony cases, other
than cases involving capital felonies, in
which defendants have been bound over to

the superior court, are confined in jail or
released on bond pending a commitment
hearing, or are in jail having waived a
commitment hearing, the district attorney
shall have authority to prefer accusations,
and such defendants shall be tried on such
accusations, provided that defendants go-
ing to trial under such accusations shall,
in writing, waive indictment by a grand
jury.”; and deleted the subsection (b) des-
ignation.

JUDICIAL DECISIONS

Counsel not ineffective in failing to
request speedy trial. — Trial counsel
was not ineffective for failing to file a
statutory speedy trial demand because
counsel elected not to file a statutory
speedy trial demand as a matter of rea-
sonable trial strategy since the state was

having trouble locating the victim and
counsel wanted to keep pressing the state
in order to try to either get a better deal or
get the state to drop the case altogether.
Wood v. State, 366 Ga. App. 305, 882
S.E.2d 50, 2022 Ga. App. LEXIS 551
(2022).

17-7-70.1. Trial upon accusations in certain felony and misde-
meanor cases; trial upon plea of guilty or nolo con-
tendere.

(a)(1) In felony cases involving violations of the following:

(A) Code Sections 16-8-2, 16-8-14, 16-8-18, 16-9-1, 16-9-20,
16-9-31, 16-9-33, 16-9-37, 16-10-52, and 40-5-58;

(B) Article 1 of Chapter 8 of Title 16, relating to theft;

(C) Chapter 9 of Title 16, relating to forgery and fraudulent
practices;

(D) Article 3 of Chapter 10 of Title 16, relating to escape and
other offenses related to confinement;

(E) Code Section 16-11-131, relating to possession of a firearm by
a convicted felon or first offender probationer; or

(F) Code Section 16-13-30, relating to the purchase, possession,
manufacture, distribution, or sale of controlled substances or
marijuana,

in which defendants have either been bound over to the superior
court based on a finding of probable cause pursuant to a commitment
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hearing under Article 2 of this chapter or have expressly or by
operation of law waived a commitment hearing, the district attorney
shall have authority to prefer accusations, and the defendants shall
be tried on such accusations according to the same rules of substan-
tive and procedural laws relating to defendants who have been
indicted by a grand jury.

(2) All laws relating to rights and responsibilities attendant to
indicted cases shall be applicable to cases brought by accusations
signed by the district attorney.

(3) The accusation need not be supported by an affidavit except in
those cases in which the defendant has not been previously arrested
in conjunction with the transaction charged in the accusation or
when the accusation is to be used as the basis for the issuance of an
arrest warrant.

(b) Judges of the superior court may open their courts at any time
without the presence of either a grand jury or a trial jury to receive and
act upon pleas of guilty or nolo contendere in felony and misdemeanor
cases. The judge of the superior court may try the issues in such cases
without a jury upon an indictment or upon an accusation filed by the
district attorney where the defendant has waived trial by jury.

(c) An accusation substantially complying with the form provided in
subsections (d) and (e) of Code Section 17-7-71 shall in all cases be
sufficient.

(d) The district attorney may not bring an accusation pursuant to
this Code section in those cases where the grand jury has heard
evidence or conducted an investigation or in which a no bill has been
returned.

(e) Notwithstanding subsections (a) through (d) of this Code section,
nothing in this Code section shall affect the rights of public officials to
appear before a grand jury as provided in Code Sections 45-11-4 and
45-15-11 or peace officers to appear before a grand jury as provided in
Code Section 17-7-52.

History.
Code 1981, § 17-7-70.1, enacted by Ga.

L. 1992, p. 1808, § 1; Ga. L. 1996, p. 678,
§ 1; Ga. L. 1998, p. 208, § 1; Ga. L. 2012,
p. 899, § 8-9/HB 1176; Ga. L. 2016, p. 186,
§ 7/HB 941; Ga. L. 2021, p. 423, § 3-3/HB
635.
Amendments.

The 2021 amendment, effective May
4, 2021, deleted “or” at the end of subpara-
graph (a)(1)(D); substituted “; or” for a
period at the end of subparagraph

(a)(1)(E); and added subparagraph
(a)(1)(F); added “or when the accusation is
to be used as the basis for the issuance of
an arrest warrant” at the end of para-
graph (a)(3); and substituted the existing
provisions of subsection (a.1) for the for-
mer provisions, which read: “The provi-
sions of subsection (a) of this Code section
shall apply to violations of Code Section
16-13-30 whenever there has been a find-
ing of probable cause pursuant to a com-
mitment hearing under Article 2 of this
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chapter or the accused has waived either
expressly or by operation of law the right
to this hearing.”

Editor’s notes.
Former subsection (a.1) was repealed by

its own terms effective June 30, 2022.

ARTICLE 5

ARRAIGNMENT AND PLEAS GENERALLY

Law reviews.
For article, “Distinguishing Plea Dis-

counts and Trial Penalties,” see 37 Ga. St.
U.L. Rev. 261 (2021).

17-7-90. Issuance of bench warrant; execution; receiving bail,
fixing bond, and approving sureties.

(a) A bench warrant may be issued by a judge for the arrest of a
person:

(1) Accused of a crime by a grand jury;

(2) Except as otherwise provided in Code Section 17-6-11, charged
with a crime who has failed to appear in court after:

(A) Actual notice of the time and place to appear to the person in
open court;

(B) Notice of the time and place to appear to the person by
mailing a notice to such person’s last known address; or

(C) The person has otherwise been notified of the time and place
to appear personally, in writing, by a court official or officer of the
court;

(3) Charged with a crime upon the filing by the prosecutor of an
accusation supported by affidavit; or

(4) Who failed to dispose of his or her charges, schedule a new date
to appear before the court, make an appearance in court, or waive
arraignment and plead not guilty after the expiration of the 30 day
period set forth in subsection (b) of Code Section 17-6-11.

(b) Every officer is bound to execute a bench warrant within his or
her jurisdiction, and every person so arrested shall be committed to jail
until bail is tendered. Any judicial officer or the sheriff of the county
where the charge was returned may receive the bail, fix the amount of
the bond, and approve the sureties unless it is a case that is bailable
only before some particular judicial officer.

History.
Orig. Code 1863, § 4608; Code 1868,

§ 4630; Code 1873, § 4727; Code 1882,
§ 4727; Penal Code 1895, § 932; Penal
Code 1910, § 957; Code 1933, § 27-801;
Ga. L. 1989, p. 623, § 2; Ga. L. 2004, p.

631, § 17; Ga. L. 2017, p. 608, § 2/SB 176;
Ga. L. 2024, p. 560, § 5/HB 926, effective
May 2, 2024.
Amendments.

The 2024 amendment, effective May
2, 2024, inserted “, schedule a new date to
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appear before the court, make an appear-
ance in court,” in paragraph (a)(4).
Editor’s notes.

Ga. L. 2024, p. 560, § 1/HB 926, not

codified by the General Assembly,
provides: “This Act shall be known and
may be cited as the ‘Second Chance
Workforce Act.’”

17-7-93. Reading of indictment or accusation; entry of plea;
acceptance of guilty plea; withdrawal of guilty plea.

(a) Upon the arraignment of a person accused of committing a crime,
the indictment or accusation shall be read to him and he shall be
required to answer whether he is guilty or not guilty of the offense
charged, which answer or plea shall be made orally by the accused
person or his counsel.

(b) If the person pleads “guilty,” the plea shall be immediately
recorded on the minutes of the court by the clerk, together with the
arraignment; and the court shall pronounce the judgment of the law
upon the person in the same manner as if he or she had been convicted
of the offense by the verdict of a jury. At any time before judgment is
pronounced, the accused person may withdraw the plea of “guilty” and
plead “not guilty.”

(c) In addition to any other inquiry by the court prior to acceptance
of a plea of guilty, the court shall determine whether the defendant is
freely entering the plea with an understanding that if he or she is not
a citizen of the United States, then the plea may have an impact on his
or her immigration status. This subsection shall apply with respect to
acceptance of any plea of guilty to any state offense in any court of this
state or any political subdivision of this state.

(d) After the entry of a guilty plea which results in a conviction, a
person may file a motion to withdraw such plea within 30 days of the
entry of such judgment or within the term of court in which such plea
was entered, whichever is later; provided, however, that such motion to
withdraw shall toll the applicable statute of limitations and statutory
demand for speedy trial from the date of the plea until the resolution of
the motion to withdraw.

History.
Laws 1833, Cobb’s 1851 Digest, p. 834.;

Code 1863, § 4524; Code 1868, § 4543;
Code 1873, § 4636; Code 1882, § 4636;
Penal Code 1895, § 946; Penal Code 1910,
§ 971; Code 1933, § 27-1404; Ga. L. 2000,
p. 808, § 1; Ga. L. 2011, p. 99, § 31/HB 24;
Ga. L. 2025, p. 621, § 3-1/HB 176, effective
May 14, 2025.

Amendments.
The 2025 amendment, effective May

14, 2025, added subsection (d).
Law reviews.

For article, “Lying at Plea Bargaining,”
see 38 Ga. St. U.L. Rev. 673 (2022).
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JUDICIAL DECISIONS

ANALYSIS

WITHDRAWAL OF PLEAS

Withdrawal of Pleas

Guilty plea freely and voluntarily
entered. — Trial court did not abuse the
court’s discretion by denying the defen-
dant’s motion to withdraw a guilty plea
because the defendant entered the guilty
plea of the defendant’s own free will after
consulting with counsel, with whose ser-

vices the defendant was satisfied, and the
defendant testified that no one had influ-
enced the decision to enter the plea and
that the defendant was waiving the right
to trial by jury, the privilege against self-
incrimination, and the right to confronta-
tion. Young vs. State, 372 Ga. App. 788,
906 S.E.2d 869, 2024 Ga. App. LEXIS 364.

17-7-95. Plea of nolo contendere in noncapital felony cases;
imposition of sentence; use of plea in other proceed-
ings; use of plea to effect civil disqualifications; impo-
sition of sentence upon plea deemed jeopardy.

JUDICIAL DECISIONS

Evidence of similar crime resulting
in nolo contendere plea. — In a case in
which the defendant was charged with
computer pornography and attempted
child molestation, the trial court erred by
relying solely upon the defendant’s Wis-
consin nolo contendere plea to possession

of child pornography as a prior bad act
because it did not require the state to
present evidence of the prior act by testi-
mony or otherwise. Yeamans v. State, 366
Ga. App. 780, 884 S.E.2d 380, 2023 Ga.
App. LEXIS 80 (2023).

ARTICLE 6

DEMURRERS, MOTIONS, AND SPECIAL PLEAS AND
EXCEPTIONS

PART 1

GENERAL PROVISIONS

17-7-110. Time for filing pretrial motions.

JUDICIAL DECISIONS

Motion untimely. — Trial court did
not err in denying the defendant’s plea in
bar because it was filed two months after
the defendant’s arraignment on the indict-
ment, not within 10 days of arraignment.
Schrader v. State, 364 Ga. App. 631, 876
S.E.2d 60, 2022 Ga. App. LEXIS 345
(2022).

There was no error in the conclusion

reached by the motion-for-new-trial court
that the trial court denied the motion to
suppress because it was untimely. Al-
though the trial court also heard evidence
and expressed views about the merits of
that motion, the trial court’s comments at
the hearing did not support the defen-
dant’s position that the trial court exer-
cised its discretion to accept the late-filed
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motion and resolve it on its merits. Scott v.
State, 368 Ga. App. 310, 890 S.E.2d 7,
2023 Ga. App. LEXIS 300 (2023).

Ineffective assistance not shown. —
Defendant failed to show prejudice from
trial counsel’s alleged ineffective assis-

tance in failing to timely file a plea in bar
challenging the court’s jurisdiction since
the trial court considered and denied the
plea on the merits. Cooper v. State, 321
Ga. 349, 914 S.E.2d 800, 2025 Ga. LEXIS
72 (2025).

RESEARCH REFERENCES

ALR.
COVID-19 Related Litigation: Effect of

pandemic on deadlines for state court fil-
ings and hearings, 55 A.L.R.7th 3.

PART 2

INSANITY AND MENTAL INCOMPETENCY

17-7-128. Intellectual disability claims in criminal cases where
death penalty is sought.

(a) As used in this Code section, the term “intellectual disability”
shall have the same meaning as set forth in Code Section 17-7-131.

(b) In criminal cases involving a capital offense for which the death
penalty is sought, the accused may file a pretrial notice of intent to raise
a claim of intellectual disability. Such notice shall state that the accused
has an intellectual disability.

(c) A pretrial hearing on the issue of whether the defendant has an
intellectual disability:

(1) May be conducted upon motion of the defendant, at the discre-
tion of the court; or

(2) Shall be conducted upon joint consent motion of the defendant
and the state to proceed with a pretrial hearing to determine if the
accused has an intellectual disability.

(d)(1) The defendant shall provide all discovery relating to the claim
of intellectual disability, including, but not limited to, reports, names,
contact information of any witnesses, and any other information, to
the prosecuting attorney no later than 60 days prior to the date of the
pretrial hearing, or at such time as the court orders.

(2) Within 30 days of the defendant providing discovery, or as
otherwise ordered by the court, the prosecuting attorney shall pro-
vide all discovery relating to the claim of intellectual disability,
including, but not limited to, reports, names, contact information of
any witnesses, and any other information, to the defendant.

(3) If, prior to the pretrial hearing, a party discovers additional
evidence or material previously requested or ordered which is subject
to discovery under this subsection, such party shall promptly notify
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the opposing party of the existence of the additional evidence or
material and make the additional evidence or material available to
the opposing party.

(e) Such pretrial determination of intellectual disability shall be
made by the court sitting as the finder of fact.

(f) The defendant shall have the burden of production and persua-
sion to demonstrate intellectual disability by a preponderance of the
evidence, and, if such pretrial determination does not find the defen-
dant to have an intellectual disability, he or she shall not be precluded
from raising such issue in further proceedings.

(g) If the defendant is found to have an intellectual disability, the
court shall bar the state from seeking the death penalty. If the court
does not find that the defendant has an intellectual disability, the
defendant may raise the issue of his or her alleged intellectual disabil-
ity as set forth in paragraph (2) of subsection (b) or paragraph (2) of
subsection (c) of Code Section 17-7-131.

(h) Either party may seek immediate review of the trial court’s
determination regarding intellectual disability, pursuant to subsection
(b) of Code Section 5-6-34 or to Code Section 5-7-1.

History.
Code 1981, § 17-7-128, enacted by Ga. L.

2025, p. 575, § 1/HB 123, effective May 13,
2025.

Effective date.
This Code section became effective May

13, 2025.

17-7-129. Mental capacity to stand trial; release of competency
evaluation.

(a) When information becomes known to the court sufficient to raise
a bona fide doubt regarding the accused’s mental competency to stand
trial, the court has a duty, sua sponte, to inquire into the accused’s
mental competency to stand trial; provided, however, that if such
information is made known to the court by the accused or the attorney
for the accused, a hearing as provided for in paragraph (1) of subsection
(b) of Code Section 17-7-130 shall be required. The court may order the
Department of Behavioral Health and Developmental Disabilities to
conduct an evaluation of the accused’s competency. The court’s order
shall set forth those facts which give rise to its bona fide doubt as to the
accused’s mental competency to stand trial. The evaluation of the
Department of Behavioral Health and Developmental Disabilities shall
be submitted to the court, and the court shall submit such evaluation to
the attorney for the accused or, if pro se, to the accused, but otherwise,
the report shall remain under seal.

(b) If the accused serves notice of a special plea of mental incompe-
tency to stand trial and the court orders a competency evaluation, the
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court shall release the competency evaluation to the attorney for the
accused or, if pro se, to the accused, and to the prosecuting attorney;
provided, however, that such evaluation shall not be released to any
other person absent a court order.

(c) If the court determines that it is necessary to have a trial on the
issue of competency, the court shall follow the procedures set forth in
Code Section 17-7-130.

History.
Code 1981, § 17-7-129, enacted by Ga.

L. 2011, p. 372, § 1/HB 421; Ga. L. 2025,
p. 727, § 1/SB 132, effective July 1, 2025.
Amendments.

The 2025 amendment, effective July
1, 2025, in subsection (a), added the pro-
viso following “stand trial” at the end of
the first sentence and deleted the former

third sentence; rewrote subsection (b);
and added subsection (c). See Editor’s
notes for applicability.
Editor’s notes.

Ga. L. 2025, p. 727, § 4/SB 132, not
codified by the General Assembly,
provides, in part, that this Act shall apply
to any motions made or hearings or trials
commenced on or after July 1, 2025.

JUDICIAL DECISIONS

No issue as to competency shown at
trial. — Despite the defendant’s testi-
mony that the defendant took medication
for a sleep disorder and schizophrenia
following a head injury, trial counsel tes-
tified that the defendant understood the
nature of the charges, was able to assist in
the defense, and understood the roles of

the attorneys and judge, and the defen-
dant never mentioned any mental health
issues. As such, the defendant failed to
meet the burden to show there was a
question as to the defendant’s competency
to stand trial. Riley v. State, 356 Ga. App.
606, 848 S.E.2d 474, 2020 Ga. App. LEXIS
496 (2020).

17-7-130. Proceedings upon plea of mental incompetency to
stand trial.

(a) As used in this Code section, the term:

(1) “Child” means an accused person under the jurisdiction of the
superior court pursuant to Code Section 15-11-560.

(2) “Civil commitment” means the accused’s involuntary inpatient
or outpatient commitment pursuant to Chapter 3 or 4 of Title 37, as
appropriate.

(3) “Court” means the court which has jurisdiction over the crimi-
nal charges against the accused.

(4) “Department” means the Department of Behavioral Health and
Developmental Disabilities.

(5) “Developmental disability” shall have the same meaning as set
forth in paragraph (8) of Code Section 37-1-1.

(6) “Inpatient” shall have the same meaning as in paragraph (9.1)
of Code Section 37-3-1; provided, however, that as applied to a child
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for purposes of this Code section, the term shall mean a child who is
mentally ill or has a developmental disability and is in need of
involuntary placement.

(7) “Nonviolent offense” means any offense other than a violent
offense.

(8) “Outpatient” shall have the same meaning as in paragraph
(12.1) of Code Section 37-3-1, provided that:

(A) As applied to a child for purposes of this Code section, the
term shall mean a child who is mentally ill or has a developmental
disability and is in need of involuntary placement; and

(B) The court determines that the accused meets the criteria for
release on bail or other pre-trial release pursuant to Code Section
17-6-1.

(9) “Serious violent felony” shall have the same meaning as set
forth in Code Section 17-10-6.1.

(10) “Sexual offense” shall have the same meaning as set forth in
Code Section 17-10-6.2.

(11) “Violent offense” means:

(A)(i) A serious violent felony;

(ii) A sexual offense;

(iii) Criminal attempt to commit a serious violent felony;

(iv) Criminal attempt to commit a sexual offense;

(v) Aggravated assault;

(vi) Hijacking a motor vehicle in the first degree or hijacking
an aircraft;

(vii) Aggravated battery;

(viii) Aggravated stalking;

(ix) Arson in the first degree or in the second degree;

(x) Stalking;

(xi) Fleeing and attempting to elude a police officer;

(xii) Any offense which involves the use of a deadly weapon or
destructive device; and

(B) Those felony offenses deemed by the court to involve an
allegation of actual or potential physical harm to another person.
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(b)(1)(A) If an accused files a motion requesting a competency evalu-
ation, the court shall hold a hearing to determine if there is
sufficient information to raise a bona fide doubt regarding the
accused’s current mental competency to stand trial. The prosecut-
ing attorney may submit information regarding the accused’s
current mental competency to stand trial. Any evidence presented
by the accused, may, upon request by the accused or the attorney
for the accused, be ex parte and any evidence submitted by either
party shall be filed under seal. The court may, upon cause shown at
such hearing, order the department to conduct an evaluation by a
physician or licensed psychologist to determine the accused’s
mental competency to stand trial.

(B) If the physician or licensed psychologist provided for in
subparagraph (A) of this paragraph determines the accused to be
mentally incompetent to stand trial, the department, in its sole
discretion, shall determine an appropriate treatment with the
capability to restore the accused to competency, which may include
inpatient treatment in a secure facility designated by the depart-
ment or a jail-based competency restoration program, and, if the
accused is a child, the department shall be authorized to place such
child in a secure facility designated by the department.

(C) The department’s evaluation made pursuant to subpara-
graph (A) of this paragraph shall be submitted to the court, and the
court shall submit such evaluation to the attorney for the accused
or, if pro se, to the accused; provided, however, that the evaluation
shall be under seal and shall not be released to any other person
absent a court order.

(D) As used in this paragraph, the term “jail-based competency
restoration” means clinical services for competency restoration
that are provided in jails to persons found incompetent to stand
trial pursuant to mutual agreements entered into between sheriffs
and the department to offer such clinical services in jails.

(2) If the accused files a special plea alleging that the accused is
mentally incompetent to stand trial, it shall be the duty of the court
to have a bench trial, unless the state or the accused demands a
special jury trial, to determine the accused’s competency to stand
trial. Once a special plea has been filed, the court shall submit the
department’s evaluation to the prosecuting attorney.

(c)(1) If the court finds the accused is mentally incompetent to stand
trial, the court may order a department physician or licensed psy-
chologist to evaluate and diagnose the accused as to whether there is
a substantial probability that the accused will attain mental compe-
tency to stand trial in the foreseeable future. The court shall retain
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jurisdiction over the accused and shall transfer the accused to the
physical custody of the department. At its discretion, the court may
allow the evaluation to be performed on the accused as an outpatient
if the accused is charged with a nonviolent offense.

(2) The evaluation provided for in paragraph (1) of this subsection
shall be performed:

(A) Except as provided in subparagraph (B) of this paragraph,
within 90 days after the department has received actual custody of
an accused or, in the case of an outpatient, a court order requiring
evaluation of an accused. If the accused is a child, the department
shall be authorized to place such child in a secure facility desig-
nated by the department; or

(B) If the accused is charged only with one or more nonviolent
misdemeanor offenses, within 45 days after the department has
received actual custody of an accused or, in the case of an outpa-
tient, a court order requiring evaluation of an accused; provided,
however, that the provisions of this subparagraph shall not apply
to a misdemeanor charge of driving under the influence of drugs or
alcohol in violation of Code Section 40-6-391 or a misdemeanor
charge involving an act of domestic violence.

(3) If the evaluation provided for in paragraph (1) of this subsec-
tion shows:

(A) That the accused is mentally competent to stand trial, the
department shall immediately report that determination and the
reasons therefor to the court, and the court shall submit such
determination to the attorney for the accused or, if pro se, to the
accused and to the prosecuting attorney. The accused shall be
returned to the court as provided for in subsection (d) of this Code
section;

(B) That the accused is mentally incompetent to stand trial and
that there is not a substantial probability that the accused will
attain competency in the foreseeable future, the court shall follow
the procedures set forth in subsection (e) of this Code section for
civil commitment or release; or

(C) That the accused is mentally incompetent to stand trial but
there is a substantial probability that the accused will attain
competency in the foreseeable future:

(i) Except as provided in division (ii) of this subparagraph, by
the end of the 90 day period provided for in subparagraph (A) of
paragraph (2) of this subsection, or at any prior time, the
department shall report that finding and the reasons therefor to
the court and shall retain custody over the accused for the
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purpose of continued treatment for an additional period not to
exceed nine months; provided, however, that if the accused is
charged with a misdemeanor offense or a nonviolent offense, the
court shall retain jurisdiction over the accused but may, in its
discretion, allow continued treatment to be done on an outpa-
tient basis by the department and the department shall monitor
the accused’s outpatient treatment for the additional period not
to exceed nine months; or

(ii) If the accused is charged only with one or more nonviolent
misdemeanor offenses, by the end of the 45 day period provided
for in subparagraph (B) of paragraph (2) of this subsection, or at
any prior time, the department shall report that finding and the
reasons therefor to the court and shall retain custody over the
accused for the purpose of continued treatment for an additional
period not to exceed 120 days; provided, however, that the court
shall retain jurisdiction over the accused but may, in its discre-
tion, allow continued treatment to be done on an outpatient basis
by the department and the department shall monitor the ac-
cused’s outpatient treatment for the additional period not to
exceed 120 days.

(D)(i) If, by the end of the nine-month period provided for in
division (i) of subparagraph (C) of this paragraph or at any prior
time the accused’s condition warrants, the accused is still deter-
mined by the department physician or licensed psychologist to be
mentally incompetent to stand trial, irrespective of the probabil-
ity of recovery in the foreseeable future, the department shall
report that finding and the reasons therefor to the court. The
court shall then follow the procedures in subsection (e) of this
Code section for civil commitment or release.

(ii) If, by the end of the 120 day period provided for in division
(ii) of subparagraph (C) of this paragraph or at any prior time the
accused’s condition warrants, the accused is still determined by
the department physician or licensed psychologist to be mentally
incompetent to stand trial, irrespective of the probability of
recovery in the foreseeable future, the charges against the
accused shall be dismissed as a matter of law by the court and
the accused shall be referred to a community service board
unless otherwise ordered by the court for cause shown upon the
hearing of a motion by the prosecuting attorney.

(d)(1) If the department’s physician or licensed psychologist deter-
mines at any time that the accused is mentally competent to stand
trial, the department shall notify the court, and the accused shall be
discharged into the custody of a sheriff of the jurisdiction of the court
unless the charges which led to the evaluation or civil commitment
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have been dismissed, in which case, the accused shall be discharged
from the department. In the event a sheriff does not appear and take
custody of the accused within 20 days after notice to the appropriate
sheriff of the jurisdiction of the court, the presiding judge of the court,
and the prosecuting attorney for the court, the department shall itself
return the accused to one of the court’s detention facilities, and the
cost of returning the accused shall be paid by the county in which the
court is located. All notifications under this paragraph shall be sent
by certified mail or statutory overnight delivery, return receipt
requested. As an alternative to returning the accused to the sheriff of
the jurisdiction of the court, the department may hold the accused at
the department’s secure facility instead of at the court’s detention
facilities whenever a department physician or licensed psychologist
provides written notice to the court that such detention in the court’s
facilities would be detrimental to the well-being of the accused. Such
alternative detention shall continue only until the date of the
accused’s trial. Regardless of where the accused is held, the court
shall hold a bench trial to determine the accused’s mental competency
to stand trial within 45 days of receiving the department’s evaluation
or, if demanded, shall conduct a special jury trial within six months
of receiving the department’s evaluation.

(2) If the accused is an outpatient and the department’s physician
or licensed psychologist determines at any time that the accused is
mentally competent to stand trial, the accused may remain in the
community under conditions of bond or other conditions ordered by
the court, if any, until the date of the accused’s trial, which shall be
within 45 days of the court receiving the department’s evaluation if
tried by the court or within six months of receiving the department’s
evaluation if a special jury trial is demanded.

(e) If the evaluation performed pursuant to subsection (c) of this
Code section shows that the accused is mentally incompetent to stand
trial and that there is not a substantial probability that the accused will
attain competency in the foreseeable future:

(1) If the accused is charged with a misdemeanor, the department
shall return the physical custody of the accused to a sheriff of the
jurisdiction of the court; provided, however, that as an alternative to
returning the accused to the sheriff of the jurisdiction of the court, the
department may hold the accused at the department’s secure facility
instead of at the court’s detention facilities whenever a department
physician or licensed psychologist provides written notice to the court
that such detention in the court’s facilities would be detrimental to
the well-being of the accused. Such alternative detention shall
continue only until the date of the accused’s trial. Regardless of where
the accused is held, the court shall, within 45 days of receiving the
department’s evaluation:
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(A) Consider entry of a nolle prosequi of the charges pursuant to
Code Section 17-8-3 and, if the accused is not a child, request that
the department petition the probate court of the jurisdiction of the
accused’s residence for civil commitment of the accused; or

(B) If the court finds that the accused does not meet the criteria
for civil commitment, the accused shall be released in accordance
with the provisions of Chapter 6 of this title; or

(2) If the accused is charged with a felony, the department shall
return the physical custody of the accused to a sheriff of the
jurisdiction of the court; provided, however, that as an alternative to
returning the accused to the sheriff of the jurisdiction of the court, the
department may hold the accused at the department’s secure facility
instead of at the court’s detention facilities whenever a department
physician or licensed psychologist provides written notice to the court
that such detention in the court’s facilities would be detrimental to
the well-being of the accused. Such alternative detention shall
continue only until the date of the accused’s trial. The department
shall report to the court its finding regarding the accused’s mental
competency to stand trial, the reasons therefor, and its opinion as to
whether the accused currently meets the criteria for civil commit-
ment. The court may order an independent evaluation of the accused
by a court appointed licensed clinical psychologist or psychiatrist,
who shall report to the court in writing as to the current mental and
emotional condition of the accused. Regardless of where the accused
is held, the court shall, within 45 days of receiving the department’s
evaluation:

(A) Consider entry of a nolle prosequi of the charges pursuant to
Code Section 17-8-3 and, if the accused is not a child, request that
the department petition the probate court of the jurisdiction of the
accused’s residence for civil commitment of the accused; or

(B) Retain jurisdiction of the accused and conduct a trial at
which the court shall hear evidence and consider all psychiatric
and psychological evaluations submitted to the court and deter-
mine whether the state has proved by clear and convincing evi-
dence that the accused meets the criteria for civil commitment. The
burden of proof in such trials shall be upon the state. Following the
trial:

(i) If the court finds that the accused does not meet the criteria
for civil commitment, the accused shall be released in accordance
with the provisions of Chapter 6 of this title;

(ii) If the court finds that the accused meets the criteria for
civil commitment, the judge may issue an order civilly commit-
ting the accused, and the court shall order the civil commitment
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to be on an inpatient or outpatient placement; provided, however,
that if the accused is a child, the department shall be authorized
to place such child in a secure facility designated by the depart-
ment;

(iii) If the accused is civilly committed pursuant to division (ii)
of this subparagraph and was charged with a nonviolent offense,
the court may order civil commitment on an annual basis, but in
no case for a period to exceed the maximum period for which the
accused could have been sentenced on the most serious nonvio-
lent offense charged or a period to exceed five years, whichever is
less, provided that civil commitment shall be reevaluated by a
department physician or licensed psychologist on an annual
basis;

(iv) If the accused is civilly committed pursuant to division (ii)
of this subparagraph and was charged with a violent offense, the
court may order civil commitment on an annual basis, but in no
case for a period to exceed the maximum period for which the
accused could have been sentenced on the most serious violent
offense charged, provided that civil commitment shall be re-
evaluated by a department physician or licensed psychologist on
an annual basis;

(v) Following the civil commitment pursuant to division (ii) of
this subparagraph, a department physician or licensed psycholo-
gist shall submit to the court his or her annual evaluation as to
whether the civilly committed accused continues to meet the
criteria for civil commitment. The court shall mail the annual
evaluation to the attorney for the accused or, if pro se, to the
accused and to the prosecuting attorney. The court shall review
the case annually and enter the appropriate order to renew the
civil commitment, to change the civil commitment status, or, in
the event the charges are dismissed, to transfer the jurisdiction
of the case to the probate court of the jurisdiction of the accused’s
residence for further civil commitment; provided, however, that
after the department submits its annual evaluation, if the state
or the accused requests a hearing regarding civil commitment,
the court shall hold a hearing on such issue; and

(vi) An accused who is civilly committed pursuant to division
(ii) of this subparagraph may make an application for release
from civil commitment but shall only be released from that civil
commitment by order of the court in accordance with the proce-
dures specified in paragraphs (1) through (3) of subsection (f) of
Code Section 17-7-131, except that the burden of proof in such
release hearing shall be on the state, and if the civilly committed
accused is indigent, the accused may petition the court to have an
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evaluation performed by a physician or licensed psychologist of
the accused’s choice, and the court may order the cost of such
evaluation be paid for by the county.

(f) If, at any time, the department’s physician or licensed psycholo-
gist determines that the accused is mentally incompetent to stand trial
but later determines that the accused is mentally competent to stand
trial, the court shall be so notified and shall order the accused detained
or discharged in accordance with paragraph (1) of subsection (d) of this
Code section. Any accused determined by a department physician or
licensed psychologist to be mentally competent to stand trial and
returned to the court as provided in subsection (d) of this Code section
shall again be entitled to file a special plea as provided for in this Code
section.

(g) If an accused is determined by a department physician or licensed
psychologist to be mentally incompetent to stand trial, whether or not
civilly committed pursuant to this Code section, the state may file at
any time a motion for rehearing on the issue of the accused’s mental
competency to stand trial. If the state’s motion is granted, the case shall
proceed as provided in this Code section.

(h) Nothing in this Code section shall prevent the accused or the
state from seeking a court order for a nondepartment mental compe-
tency evaluation of the accused at the cost of the movant. If a
nondepartment mental competency evaluation is ordered, the court
shall abide by the time frames for trial as set forth in this Code section
unless the court determines, for good cause shown, that such time
frames require adjustment for a nondepartment evaluation.

(i) The “Crime Victims’ Bill of Rights,” as set forth in Chapter 17 of
this title, shall be applicable to any judicial proceeding held pursuant to
this Code section, and notice shall be provided to any victim as set forth
in such chapter.

History.
Orig. Code 1863, § 4195; Code 1868,

§ 4234; Code 1873, § 4299; Code 1882,
§ 4299; Penal Code 1895, § 951; Penal
Code 1910, § 976; Code 1933, § 27-1502;
Ga. L. 1977, p. 1293, § 3; Ga. L. 1982, p. 3,
§ 17; Ga. L. 1995, p. 1250, §§ 1.1, 1.2; Ga.
L. 2000, p. 1589, § 3; Ga. L. 2007, p. 663,
§ 1/SB 190; Ga. L. 2009, p. 453, § 3-2/HB
228; Ga. L. 2010, p. 286, § 12/SB 244; Ga.
L. 2011, p. 372, § 2/HB 421; Ga. L. 2013,
p. 294, § 4-16/HB 242; Ga. L. 2017, p. 417,
§ 3-2/SB 104; Ga. L. 2024, p. 1027, § 1/SB
533, effective July 1, 2024; Ga. L. 2025, p.
727, § 2/SB 132, effective July 1, 2025.

Amendments.
The 2024 amendment, effective July

1, 2024, in paragraph (b)(1), substituted
“the Department of Behavioral Health
and Developmental Disabilities, in its sole
discretion, shall determine an appropriate
treatment with the capability to restore
the accused to competency, which may
include inpatient treatment in a secure
facility designated by the department or a
jail-based competency restoration pro-
gram” for “to make recommendations as to
restoring the accused to competency” at
the end of the first sentence, and added
the last sentence.
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The 2025 amendment, effective July
1, 2025, rewrote subsections (b) and (c).
See Editor’s notes for applicability.
Editor’s notes.

Ga. L. 2025, p. 727, § 4/SB 132, not

codified by the General Assembly,
provides, in part, that this Act shall apply
to any motions made or hearings or trials
commenced on or after July 1, 2025.

JUDICIAL DECISIONS

ANALYSIS

PROCEDURE

Procedure

Jurisdiction to reconsider civil
commitment. — After the defendant was
indicted on various sexual offenses, found
to be incompetent and not restorable in
the foreseeable future, and released on
bond, the competency statute granted the
trial court jurisdiction to rehear and re-
consider the issue of whether the defen-
dant met the criteria for civil commit-
ment. Foreman v. State, 360 Ga. App. 311,
861 S.E.2d 165, 2021 Ga. App. LEXIS 341
(2021).

Failure to hold hearing remedied.
— Although the trial court failed to hold
the statutorily required competency hear-
ing after the defendant was found compe-
tent, the trial court did evaluate defen-
dant’s competency at the time the plea
was entered and, thus, the defendant re-
ceived the contemplated review. Cosby v.
State, 365 Ga. App. 574, 879 S.E.2d 671,
2022 Ga. App. LEXIS 477 (2022).

17-7-131. Proceedings upon plea of insanity or mental incompe-
tency at time of crime.

(a) For purposes of this Code section, the term:

(1) “Insane at the time of the crime” means meeting the criteria of
Code Section 16-3-2 or 16-3-3. However, the term shall not include a
mental state manifested only by repeated unlawful or antisocial
conduct.

(2) “Intellectual disability” means having significantly subaverage
general intellectual functioning resulting in or associated with im-
pairments in adaptive behavior which manifested during the devel-
opmental period.

(3) “Mentally ill” means having a disorder of thought or mood
which significantly impairs judgment, behavior, capacity to recognize
reality, or ability to cope with the ordinary demands of life. However,
the term “mental illness” shall not include a mental state manifested
only by repeated unlawful or antisocial conduct.

(b)(1) In all cases in which the defense of insanity, mental illness, or
intellectual disability is interposed, the jury, or the court if tried by it,
shall find whether the defendant is:

(A) Guilty;
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(B) Not guilty;

(C) Not guilty by reason of insanity at the time of the crime;

(D) Guilty but mentally ill at the time of the crime, but the
finding of guilty but mentally ill shall be made only in felony cases;
or

(E) Guilty but with intellectual disability, but the finding of
intellectual disability shall be made only in felony cases.

(2)(A) A plea of guilty but mentally ill at the time of the crime or a
plea of guilty but with intellectual disability shall not be accepted
until the defendant has undergone examination by a licensed
psychologist or psychiatrist and the court has examined the psy-
chological or psychiatric reports, held a hearing on the issue of the
defendant’s mental condition, and is satisfied that there is a factual
basis that the defendant was mentally ill at the time of the offense
or has intellectual disability to which the plea is entered.

(B) A plea of not guilty by reason of insanity at the time of the
crime shall not be accepted and the defendant adjudicated not
guilty by reason of insanity by the court without a jury until the
defendant has undergone examination by a licensed psychologist or
psychiatrist and the court has examined the psychological or
psychiatric reports, has held a hearing on the issue of the defen-
dant’s mental condition, and the court is satisfied that the defen-
dant was insane at the time of the crime according to the criteria
set forth in Code Section 16-3-2 or 16-3-3.

(C) In criminal cases involving a capital offense for which the
death penalty is sought and a pretrial notice of intent to raise a
claim of intellectual disability has been filed, the procedure set
forth in Code Section 17-7-128 shall be followed.

(D) In all cases and applicable criminal trials in which the
defense of insanity, mental illness, or intellectual disability is
interposed, the trial judge shall charge the jury, in addition to other
appropriate charges, the following:

(i) “I charge you that should you find the defendant not guilty
by reason of insanity at the time of the crime, the defendant will
be committed to a state mental health facility until such time, if
ever, that the court is satisfied that he or she should be released
pursuant to law”;

(ii) “I charge you that should you find the defendant guilty but
mentally ill at the time of the crime, the defendant will be placed
in the custody of the Department of Corrections which will have
responsibility for the evaluation and treatment of the mental
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health needs of the defendant, which may include, at the discre-
tion of the Department of Corrections, referral for temporary
hospitalization at a facility operated by the Department of
Behavioral Health and Developmental Disabilities”; and

(iii) “I charge you that should you find the defendant guilty
but with intellectual disability, the defendant will be placed in
the custody of the Department of Corrections, which will have
responsibility for the evaluation and treatment of the mental
health needs of the defendant, which may include, at the discre-
tion of the Department of Corrections, referral for temporary
hospitalization at a facility operated by the Department of
Behavioral Health and Developmental Disabilities.”

(c)(1) Except as provided in paragraph (2) of this subsection, in all
criminal trials in any of the courts of this state wherein an accused
shall contend that he or she was insane, mentally ill, or had an
intellectual disability at the time the act or acts charged against him
or her were committed, the trial judge shall instruct the jury that
they may consider, in addition to verdicts of “guilty” and “not guilty,”
the additional verdicts of “not guilty by reason of insanity at the time
of the crime,” “guilty but mentally ill at the time of the crime,” and
“guilty but with intellectual disability.” The defendant may:

(A) Be found “not guilty by reason of insanity at the time of the
crime” if he or she meets the criteria of Code Section 16-3-2 or
16-3-3 at the time of the commission of the crime. If the court or
jury should make such finding, it shall so specify in its verdict;

(B) Be found “guilty but mentally ill at the time of the crime” if
the jury, or court acting as trier of facts, finds beyond a reasonable
doubt that the defendant is guilty of the crime charged and was
mentally ill at the time of the commission of the crime. If the court
or jury should make such finding, it shall so specify in its verdict;
or

(C) Be found “guilty but with intellectual disability” if the jury,
or court acting as trier of facts, both convicts the defendant beyond
a reasonable doubt and finds by a preponderance of the evidence
that the defendant has an intellectual disability. If the court or jury
should make such finding, it shall so specify in its verdict.

(2) When the death penalty has been sought and the defendant
contends he or she has an intellectual disability, the court shall
instruct the jury that it shall consider whether it finds beyond a
reasonable doubt that the defendant is guilty of the crime charged. If
the jury convicts the defendant of such capital crime, the defendant
shall then present evidence regarding his or her alleged intellectual
disability. The state shall have the opportunity to present evidence in

17-7-131 17-7-131PRETRIAL PROCEEDINGS

872025 Supp.



response, and the defendant may offer evidence in rebuttal. Follow-
ing the presentation of evidence, the court shall instruct the jury
that, if the jury finds by a preponderance of the evidence that the
defendant has an intellectual disability, such jury shall enter a
separate finding of “intellectual disability” and so specify in its
verdict. If the jury does not find by a preponderance of the evidence
that the defendant has an intellectual disability, such jury shall enter
a separate finding of “no intellectual disability.” When the jury
returns a finding of “no intellectual disability,” there shall be a capital
sentencing proceeding as provided for in Code Section 17-10-30.

(d) Whenever a defendant is found not guilty by reason of insanity at
the time of the crime, the court shall retain jurisdiction over the person
so acquitted and shall order such person to be detained in a state
mental health facility, to be selected by the Department of Behavioral
Health and Developmental Disabilities, for a period not to exceed 30
days from the date of the acquittal order, for evaluation of the
defendant’s present mental condition. Upon completion of the evalua-
tion, the proper officials of the mental health facility shall send a report
of the defendant’s present mental condition to the trial judge, the
prosecuting attorney, and the defendant’s attorney, if any.

(e)(1) After the expiration of the 30 days’ evaluation period in the
state mental health facility, if the evaluation report from the Depart-
ment of Behavioral Health and Developmental Disabilities indicates
that the defendant does not meet the inpatient commitment criteria
of Chapter 3 of Title 37 or Chapter 4 of Title 37, the trial judge may
issue an order discharging the defendant from custody without a
hearing.

(2) If the defendant is not so discharged, the trial judge shall order
a hearing to determine if the defendant meets the inpatient commit-
ment criteria of Chapter 3 of Title 37 or Chapter 4 of Title 37. If such
criteria are not met, the defendant must be discharged.

(3) The defendant shall be detained in custody until completion of
the hearing. The hearing shall be conducted at the earliest opportu-
nity after the expiration of the 30 days’ evaluation period but in any
event within 30 days after receipt by the prosecuting attorney of the
evaluation report from the mental health facility. The court may take
judicial notice of evidence introduced during the trial of the defen-
dant and may call for testimony from any person with knowledge
concerning whether the defendant is currently a mentally ill person
in need of involuntary treatment, as defined by paragraph (12) of
Code Section 37-3-1, or a person with a developmental disability, as
defined in paragraph (8) of Code Section 37-1-1, who presents a
substantial risk of imminent harm to himself or herself or others. The
prosecuting attorney may cross-examine the witnesses called by the
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court and the defendant’s witnesses and present relevant evidence
concerning the issues presented at the hearing.

(4) If the judge determines that the defendant meets the inpatient
commitment criteria of Chapter 3 of Title 37 or Chapter 4 of Title 37,
the judge shall order the defendant to be committed to the Depart-
ment of Behavioral Health and Developmental Disabilities to receive
involuntary treatment under Chapter 3 of Title 37 or to receive
services under Chapter 4 of Title 37. The defendant is entitled to the
following rights specified below and shall be notified in writing of
these rights at the time of his or her admission for evaluation under
subsection (d) of this Code section. Such rights are:

(A) A notice that a hearing will be held and the time and place
thereof;

(B) A notice that the defendant has the right to counsel and that
the defendant or his or her representatives may apply immediately
to the court to have counsel appointed if the defendant cannot
afford counsel and that the court will appoint counsel for the
defendant unless he or she indicates in writing that he or she does
not desire to be represented by counsel;

(C) The right to confront and cross-examine witnesses and to
offer evidence;

(D) The right to subpoena witnesses and to require testimony
before the court in person or by deposition from any person upon
whose evaluation the decision of the court may rest;

(E) Notice of the right to have established an individualized
service plan specifically tailored to the person’s treatment needs, as
such plans are defined in Chapter 3 of Title 37 and Chapter 4 of
Title 37; and

(F) A notice that the defendant has the right to be examined by
a physician or a licensed clinical psychologist of his or her own
choice at his or her own expense and to have that physician or
psychologist submit a suggested service plan for the patient which
conforms with the requirements of Chapter 3 of Title 37 or Chapter
4 of Title 37, whichever is applicable.

(5)(A) If a defendant appears to meet the criteria for outpatient
involuntary treatment as defined in Part 3 of Article 3 of Chapter
3 of Title 37, which shall be the criteria for release on a trial basis
in the community in preparation for a full release, the court may
order a period of conditional release subject to certain conditions
set by the court. The court is authorized to appoint an appropriate
community service provider to work in conjunction with the De-
partment of Behavioral Health and Developmental Disabilities to
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monitor the defendant’s compliance with these conditions and to
make regular reports to the court.

(B) If the defendant successfully completes all requirements
during this period of conditional release, the court shall discharge
the individual from commitment at the end of that period. Such
individuals may be referred for community mental health, devel-
opmental disabilities, or substance abuse services as appropriate.
The court may require the individual to participate in outpatient
treatment or any other services or programs authorized by Chapter
3, 4, or 7 of Title 37.

(C) If the defendant does not successfully complete any or all
requirements of the conditional release period, the court may:

(i) Revoke the period of conditional release and return the
defendant to a state hospital for inpatient services; or

(ii) Impose additional or revise existing conditions on the
defendant as appropriate and continue the period of conditional
release.

(D) For any decision rendered under subparagraph (C) of this
paragraph, the defendant may request a review by the court of such
decision within 20 days of the order of the court.

(E) The Department of Behavioral Health and Developmental
Disabilities and any community services providers, including the
employees and agents of both, providing supervision or treatment
during a period of conditional release shall not be held criminally or
civilly liable for any acts committed by a defendant placed by the
committing court on a period of conditional release.

(f) A defendant who has been found not guilty by reason of insanity
at the time of the crime and is ordered committed to the Department of
Behavioral Health and Developmental Disabilities under subsection (e)
of this Code section may only be discharged from that commitment by
order of the committing court in accordance with the procedures
specified in this subsection:

(1) Application for the release of a defendant who has been
committed to the Department of Behavioral Health and Developmen-
tal Disabilities under subsection (e) of this Code section upon the
ground that he or she does not meet the civil commitment criteria
under Chapter 3 of Title 37 or Chapter 4 of Title 37 may be made to
the committing court, either by such defendant or by the superinten-
dent of the state hospital in which the said defendant is detained;

(2) The burden of proof in such release hearing shall be upon the
applicant. The defendant shall have the same rights in the release
hearing as set forth in subsection (e) of this Code section; and
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(3) If the finding of the court is adverse to release in such hearing
held pursuant to this subsection on the grounds that such defendant
does meet the inpatient civil commitment criteria, a further release
application by the defendant shall not be heard by the court until 12
months have elapsed from the date of the hearing upon the last
preceding application. The Department of Behavioral Health and
Developmental Disabilities shall have the independent right to
request a release hearing once every 12 months.

(g)(1) Whenever a defendant is found guilty but mentally ill at the
time of a felony or guilty but has intellectual disability, or enters a
plea to that effect that is accepted by the court, the court shall
sentence him or her in the same manner as a defendant found guilty
of the offense, except as otherwise provided in subsection (j) of this
Code section. A defendant who is found guilty but mentally ill at the
time of the felony or guilty but has intellectual disability shall be
committed to an appropriate penal facility and shall be evaluated
then treated, if indicated, within the limits of state funds appropri-
ated therefor, in such manner as is psychiatrically indicated for his or
her mental illness or intellectual disability.

(2) If at any time following the defendant’s conviction as a guilty
but mentally ill or guilty but with intellectual disability offender it is
determined that a temporary transfer to the Department of Behav-
ioral Health and Developmental Disabilities is clinically indicated for
his or her mental illness or intellectual disability, then the defendant
shall be transferred to the Department of Behavioral Health and
Developmental Disabilities pursuant to procedures set forth in regu-
lations of the Department of Corrections and the Department of
Behavioral Health and Developmental Disabilities. In all such cases,
the legal custody of the defendant shall be retained by the Depart-
ment of Corrections. Upon notification from the Department of
Behavioral Health and Developmental Disabilities to the Depart-
ment of Corrections that hospitalization at a Department of Behav-
ioral Health and Developmental Disabilities facility is no longer
clinically indicated for his or her mental illness or intellectual
disability, the Department of Corrections shall transfer the defendant
back to its physical custody and shall place such individual in an
appropriate penal institution.

(h) If a defendant who is found guilty but mentally ill at the time of
a felony or guilty but with intellectual disability is placed on probation
under the “State-wide Probation Act,” Article 2 of Chapter 8 of Title 42,
the court may require that the defendant undergo available outpatient
medical or psychiatric treatment or seek similar available voluntary
inpatient treatment as a condition of probation. Persons required to
receive such services may be charged fees by the provider of the
services.
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(i) In any case in which the defense of insanity is interposed or a plea
of guilty but mentally ill at the time of the felony or a plea of guilty but
with intellectual disability is made and an examination is made of the
defendant pursuant to Code Section 17-7-130.1 or paragraph (2) of
subsection (b) of this Code section, upon the defendant’s being found
guilty or guilty but mentally ill at the time of the crime or guilty but
with intellectual disability, a copy of any such examination report shall
be forwarded to the Department of Corrections with the official
sentencing document. The Department of Behavioral Health and
Developmental Disabilities shall forward, in addition to its
examination report, any records maintained by such department that it
deems appropriate pursuant to an agreement with the Department of
Corrections, within ten business days of receipt by the Department of
Behavioral Health and Developmental Disabilities of the official
sentencing document from the Department of Corrections.

(j)(1) In the trial of any case in which the death penalty is sought
which commences on or after July 1, 1988, should the judge find in
accepting a plea of guilty but mentally retarded, or the jury or court
find in its verdict that the defendant is guilty of the crime charged but
mentally retarded, the death penalty shall not be imposed and the
court shall sentence the defendant to imprisonment for life.

(2) In the trial of any case in which the death penalty is sought
which commences on or after July 1, 2017, should the judge find in
accepting a plea of guilty but with intellectual disability, or the jury
or court find in its verdict that the defendant is guilty of the crime
charged but with intellectual disability, the death penalty shall not be
imposed and the court shall sentence the defendant to imprisonment
for life.

(3) In the trial of any case in which the death penalty is sought,
should the judge find in accepting a plea of guilty but with intellec-
tual disability, or the jury or court find in its verdict that the
defendant is guilty of the crime charged but with intellectual disabil-
ity, the death penalty shall not be imposed and the court shall
sentence the defendant to imprisonment for life or imprisonment for
life without possibility of parole.

History.
Orig. Code 1863, § 1314; Code 1868,

§ 1395; Code 1873, § 1374; Code 1882,
§ 1374; Penal Code 1895, § 952; Penal
Code 1910, § 977; Code 1933, § 27-1503;
Ga. L. 1952, p. 205, § 1; Ga. L. 1972, p.
848, § 1; Ga. L. 1977, p. 1293, § 2; Ga. L.
1982, p. 1476, §§ 1, 2; Ga. L. 1984, p. 22,
§ 17; Ga. L. 1985, p. 283, § 1; Ga. L. 1985,

p. 637, §§ 2-4; Ga. L. 1988, p. 1003, § 1;
Ga. L. 1989, p. 14, § 17; Ga. L. 1991, p.
780, §§ 1-3; Ga. L. 1992, p. 1328, §§ 2, 3;
Ga. L. 2006, p. 765, § 1/SB 398; Ga. L.
2009, p. 453, § 3-2/HB 228; Ga. L. 2011, p.
337, § 9/HB 324; Ga. L. 2013, p. 141,
§ 17/HB 79; Ga. L. 2017, p. 471, § 3/HB
343; Ga. L. 2025, p. 575, § 2/HB 123,
effective May 13, 2025.
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Amendments.
The 2025 amendment, effective May

13, 2025, redesignated former paragraphs
(b)(2) and (b)(2.1) as subparagraphs
(b)(2)(A) and (b)(2)(B), respectively, and
substituted “criteria set forth in” for “cri-
teria of” in subparagraph (b)(2)(B); added
subparagraph (b)(2)(C); redesignated for-
mer paragraph (b)(3) as subparagraph
(b)(2)(D), and inserted “and applicable
criminal trials” near the beginning; redes-
ignated former subparagraphs (b)(3)(A),
(b)(3)(B), and (b)(3)(C) as divisions
(b)(2)(D)(i), (b)(2)(D)(ii), and (b)(2)(D)(iii),
respectively; substituted “‘I charge” for “I
charge” at the beginning of divisions
(b)(2)(D)(i), (b)(2)(D)(ii), and (b)(2)(D)(iii);
in division (b)(2)(D)(i), substituted “law’;”
for “law.” at the end; in division
(b)(2)(D)(ii), substituted “Disabilities’;
and” for “Disabilities.” at the end; and
substituted “Disabilities.’” for “Disabili-
ties.” at the end of division (b)(2)(D)(iii);
added the paragraph (c)(1) designation
and, in paragraph (c)(1), substituted “Ex-
cept as provided in paragraph (2) of this
subsection, in all” for “In all” at the begin-
ning, substituted “had an intellectual dis-
ability” for “intellectually disabled”, and

inserted “The defendant may:”; redesig-
nated former paragraphs (c)(1), (c)(2), and
(c)(3) as subparagraphs (c)(1)(A), (c)(1)(B),
and (c)(1)(C), respectively, and in subpara-
graphs (c)(1)(A) and (c)(1)(B), substituted
“Be found” for “The defendant may be
found” at the beginning, substituted “ver-
dict;” for “verdict.” at the end of subpara-
graph (c)(1)(A) and substituted “verdict;
or” for “verdict.” at the end of subpara-
graph (c)(1)(B); in subparagraph (c)(1)(C),
substituted “Be found ‘guilty but with
intellectual disability’ if the jury, or court
acting as trier of facts, both convicts the
defendant beyond a reasonable doubt and
finds by a preponderance of the evidence
that the defendant has an intellectual
disability.” for “The defendant may be
found “guilty but with intellectual disabil-
ity’ if the jury, or court acting as trier of
facts, finds beyond a reasonable doubt
that the defendant is guilty of the crime
charged and is with intellectual disabil-
ity.”; and added paragraphs (c)(2) and
(j)(3).
Law reviews.

For article, “Unacceptable Risk: The
Failure of Georgia’s ‘Guilty But Intellec-
tually Disabled’ Statute and a Call For
Change,” see 57 Ga. L. Rev. 741 (2023).

JUDICIAL DECISIONS

ANALYSIS

GENERAL CONSIDERATION

“INSANE,” “MENTALLY ILL,” “INTELLECTUAL DISABILITY” DEFINED

JURY CHARGE

General Consideration

Inquiry into facts during mental
health evaluation. — Georgia Supreme
Court stressed that an inquiry regarding
the facts of a defendant’s alleged crimes is
not necessarily irrelevant in a mental
health evaluation by the state’s expert or
the court’s expert simply because the de-
fense and its own expert might think so.
Young v. State, 312 Ga. 71, 860 S.E.2d
746, 2021 Ga. LEXIS 490 (2021), cert.
denied, 142 S. Ct. 1206, 212 L. Ed. 2d 215,
2022 U.S. LEXIS 1302 (2022).

Jury to determine intellectual dis-
ability and impact on death penalty.
— Georgia Supreme Court held there was
no constitutional infirmity in the Georgia

General Assembly’s determination that
the issue of whether a defendant is cat-
egorically exempt from the death penalty
based on intellectual disability should be
decided by a jury, rather than by the
Supreme Court, subject only to the Su-
preme Court’s review of the sufficiency of
the evidence to support the jury’s verdict.
Young v. State, 312 Ga. 71, 860 S.E.2d
746, 2021 Ga. LEXIS 490 (2021), cert.
denied, 142 S. Ct. 1206, 212 L. Ed. 2d 215,
2022 U.S. LEXIS 1302 (2022).

Extension of involuntary outpa-
tient treatment. — Trial court’s order
continuing appellant’s unsupervised con-
ditional release was vacated because the
order failed to specify whether appellant
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General Consideration (Cont’d)

successfully completed the requirements
of conditional release. The court re-
manded the case to the trial court to make
the determinations outlined in Sikes v.
State, 268 Ga. 19 (1997) and to determine
on the record whether a hearing had
already been held, and if not,
appropriately rule on the request for a
hearing. Delaney v. State, 366 Ga. App.
707, 884 S.E.2d 99, 2023 Ga. App. LEXIS
67 (2023).

No error in finding lack of mental
retardation. — Supreme Court of Geor-
gia concluded that considering both the
crime and the defendant, including the
evidence of intellectual difficulties, the
death sentence imposed was not dispro-
portionate punishment within the mean-
ing of Georgia law as the evidence showed
that, after weeks of careful planning, the
defendant ruthlessly executed the pro-
longed attack on and brutal murder of a
former fiancée’s son for the purpose of
manipulating the former fiancée into re-
suming a relationship with the defendant.
Young v. State, 312 Ga. 71, 860 S.E.2d
746, 2021 Ga. LEXIS 490 (2021), cert.
denied, 142 S. Ct. 1206, 212 L. Ed. 2d 215,
2022 U.S. LEXIS 1302 (2022).

“Insane,” “Mentally Ill,” “Intellectual
Disability” Defined

Psychologist’s testimony on
whether defendant knew right from
wrong. — Trial court did not commit
plain error by allowing a psychologist’s
testimony because the defendant failed to
make an affirmative showing that a differ-
ent outcome would have occurred in light
of the presumption of sanity as the admis-
sible evidence showed the defendant could
distinguish right from wrong at the rel-
evant time and the defendant failed to
draw any connection between the defen-
dant’s mental illness and an (asserted)
inability to distinguish right from wrong.
Croyle v. State, 360 Ga. App. 157, 860

S.E.2d 844, 2021 Ga. App. LEXIS 314
(2021).

Discretion on scope of questions in
court ordered mental health evalua-
tion. — Georgia Supreme Court cau-
tioned that a trial court must exercise
discretion in responding to a defense ob-
jection regarding the scope of questions to
be asked in a court-ordered mental health
evaluation of alleged intellectual disabil-
ity or in responding to an objection to the
scope of expert testimony based on such
an evaluation. Young v. State, 312 Ga. 71,
860 S.E.2d 746, 2021 Ga. LEXIS 490
(2021), cert. denied, 142 S. Ct. 1206, 212
L. Ed. 2d 215, 2022 U.S. LEXIS 1302
(2022).

Jury Charge

Matters of evidence excluded from
jury instructions. — Georgia Supreme
Court agreed with the trial court that the
additional, detailed charges requested by
the defendant, which were drawn from
two professional texts and a federal dis-
trict court opinion, were not incorrect
statements but nevertheless were more
matters of evidence rather than legal
principles suitable for jury charges, thus,
the trial court did not err in refusing to
give the requested instruction. Young v.
State, 312 Ga. 71, 860 S.E.2d 746, 2021
Ga. LEXIS 490 (2021), cert. denied, 142 S.
Ct. 1206, 212 L. Ed. 2d 215, 2022 U.S.
LEXIS 1302 (2022).

Testimony on consequences of ver-
dict. — Defendant’s convictions for mur-
der and cruelty to children were upheld
arising from the stabbing death of the
defendant’s daughter as it was highly
likely that the brief testimony of the
state’s expert witness about the general
consequences of a verdict of not guilty by
reason of insanity was not an important
factor for the jury compared to the sub-
stantial evidence that the defendant had
the mental capacity to distinguish right
from wrong in killing the child.
Middlebrooks v. State, 315 Ga. 671, 884
S.E.2d 318, 2023 Ga. LEXIS 39 (2023).
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PART 3

CHANGE OF VENUE

17-7-150. Procedures for change of venue; transfer of case;
appeal from denial of change of venue.

(a)(1)(A) The defendant, in any criminal case in which a trial by jury
is provided, may move in writing for a change of venue, whenever,
in the defendant’s or defense counsel’s judgment, an impartial jury
cannot be obtained in the county where the crime is alleged to have
been committed. Upon the hearing of the motion it shall not be
necessary to examine all persons in the county liable to serve on
juries, but the judge shall hear evidence by affidavit or oral
testimony in support of or against the motion. If, from the evidence
submitted, the judge is satisfied that an impartial jury cannot be
obtained to try the case, the judge shall grant a change in venue.
The judge shall transfer the case to any county that may be agreed
upon by the prosecuting attorney and the defendant or the defense
counsel, to be tried in the county agreed upon. The judge has the
discretion to reject any county agreed upon; if a county is not thus
agreed upon, or if the judge, in the exercise of discretion, rejects a
county agreed upon, the judge shall select such county as in the
judge’s judgment will afford a fair and impartial jury to try the case
and have it transferred accordingly.

(B) The prosecuting attorney, in any criminal case in which a
trial by jury is provided, may move in writing for a change of venue,
whenever, in such prosecuting attorney’s judgment, an impartial
jury cannot be obtained in the county where the crime is alleged to
have been committed if:

(i) A previous prosecuting attorney has recused himself or
herself, been disqualified, or been removed from the case for
cause; or

(ii) A local government official has publicly released informa-
tion prejudicial to the administration of justice which has the
potential to have tainted the local jury pool.

Upon the hearing of the motion, it shall not be necessary to
examine all persons in the county liable to serve on juries, but the
judge shall hear evidence by affidavit or oral testimony in support
of or against the motion. If, from the evidence submitted, the judge
is satisfied that an impartial jury cannot be obtained to try the
case, the judge shall grant a change in venue. The judge shall
transfer the case to any county that may be agreed upon by the
requesting prosecuting attorney and the defendant or the defense
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counsel and the case shall be tried in the county agreed upon. The
judge has the discretion to reject any county agreed upon; if a
county is not thus agreed upon, or if the judge, in the exercise of
discretion, rejects a county agreed upon, the judge shall select such
county as in the judge’s judgment will afford a fair and impartial
jury to try the case and have it transferred accordingly.

(2) In the exercise of such discretion, the judge shall consult with
the chief superior court judge of the circuit in which a county of
transfer lies and consider the following factors:

(A) The existing criminal and civil trial calendars of the transfer
county;

(B) The frequency of use as a transfer county;

(C) The estimated length of trial;

(D) The proposed date of trial;

(E) Whether or not the jury is to be sequestered;

(F) Which county shall be responsible for court security, prisoner
security, bailiffs, jailers, and clerks of court personnel;

(G) Jury transportation;

(H) Securing hotel accommodations in the event of jury seques-
tration;

(I) Securing of meals for jurors and other court personnel;

(J) Which county will guarantee and pay vendors for services
rendered;

(K) The necessity for deposit or prepayment of expenses by the
county of the crime venue; and

(L) All other matters which reasonably may affect the orderly
administration of justice in the transfer county. In the event of
disagreement between the trial judge and the chief judge of the
transfer circuit, the district administrative judge for the proposed
transfer of venue shall have final responsibility for resolving the
dispute.

(3) Either by the agreement of the defense counsel, the prosecuting
attorney, and the judge or by the exercise of discretion by the judge
the trial jury may be selected from qualified jurors of the transfer
county, although the trial of the criminal case may take place in the
county of the venue of the alleged crime. In the exercise of discretion,
to select the jury in the transfer county but to try the case in the
county of venue of the alleged crime, the judge shall consult with the
chief superior court judge of the circuit in which the county of
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transfer lies and consider all of the factors provided in subparagraphs
(A) through (L) of paragraph (2) of this subsection as well as the
following factors:

(A) The hardship of sequestration a distance from home on the
jurors;

(B) The comparison of court space available;

(C) The comparison of security, jail, clerical, and support staff;

(D) The costs to conduct the trial in each place;

(E) The impact of trial on the orderly administration of justice in
each county;

(F) The impact on witnesses;

(G) The availability of hotel accommodations and meals for
jurors in each county;

(H) The effect on the prosecuting attorney and defense counsel
in each county; and

(I) All other matters which would afford a fair trial and the
orderly administration of justice.

In the event of disagreement between the trial judge and the chief
judge of the transfer circuit, the district administrative judge for the
proposed transfer of venue shall have final responsibility for resolv-
ing the dispute.

(b) The judge of the court in whose jurisdiction a crime is alleged to
have been committed may change the venue for trial of the case on his
own motion whenever, in his judgment, there is danger of violence being
committed on the defendant, if carried back to, or allowed to remain in
the county where the crime is alleged to have been committed. If a
motion is made by the defendant for a change of venue, the judge shall
hear the motion at such time and place as the judge may direct. If the
evidence submitted shall reasonably show that there is probability or
danger of violence, it shall be mandatory on the judge to change the
venue to such other county as, in his judgment, will reasonably avoid
violence.

(c) Notwithstanding other laws, the denial of a motion to change
venue shall be appealable immediately only with a certificate of
immediate review. Otherwise, the denial shall be appealed with the
merits of the case.

History.
Ga. L. 1895, p. 70, § 2; Penal Code 1895,

§ 939; Penal Code 1910, § 964; Ga. L.
1911, p. 74, § 1; Code 1933, § 27-1201;

Code 1933, §§ 27-1201, 27-1202, enacted
by Ga. L. 1972, p. 536, § 1; Ga. L. 1995, p.
1292, § 12; Ga. L. 2021, p. 132, § 2/HB
562.
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Amendments.
The 2021 amendment, effective May

3, 2021, designated the existing provi-
sions of paragraph (a)(1) as subparagraph
(a)(1)(A); substituted “venue. The” for

“venue; the” in the middle of the third
sentence in subparagraph (a)(1)(A); added
subparagraph (a)(1)(B); and added the
ending undesignated text in paragraph
(a)(1).

JUDICIAL DECISIONS

ANALYSIS

APPELLATE REVIEW

Appellate Review

Denial of motion for change of
venue not abuse of discretion.

Trial court did not abuse the court’s
discretion by denying defendant’s motion
to transfer venue because defendant
failed to show that newspaper articles or
community memorials to the murdered
police officer contained information that
was unduly extensive, factually incorrect,
inflammatory or reflective of an atmo-
sphere of hostility. Although 19 jurors
were excused for cause only one was ex-
cused because of his feelings about the
case and the jury questionnaires showed

that most jurors knew little to nothing
about the case. Clements v. State, 317 Ga.
772, 896 S.E.2d 549, 2023 Ga. LEXIS 255
(2023).

Trial court did not abuse the court’s
discretion in denying the defendant’s mo-
tion for a change of venue with regard to
trial for the malice murder of a deputy as
defendant failed to show that the setting
was inherently prejudicial or that the jury
selection process showed actual prejudice
to a degree that rendered a fair trial
impossible. Garcia-Solis v. State, 320 Ga.
754, 911 S.E.2d 673, 2025 Ga. LEXIS 5
(2025).

ARTICLE 7

DEMAND FOR TRIAL; ANNOUNCEMENT OF READINESS FOR
TRIAL

17-7-170. Demand for speedy trial; service; discharge and ac-
quittal for lack of prosecution; expiration; reversal on
direct appeal; mistrial and retrial; special pleas of
incompetency.

JUDICIAL DECISIONS

ANALYSIS

GENERAL CONSIDERATION

TIMING

PROCEDURE

QUALIFIED JURY

APPLICATION
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General Consideration

Meaning of “tried”. — For the mean-
ing of tried under O.C.G.A. § 17-7-170(b),
the Georgia Court of Appeals held that a
defendant is tried under subsection (b)
when the jury is selected and sworn in,
thereby commencing the trial. King v.
State, 373 Ga. App. 718, 908 S.E.2d 358,
2024 Ga. App. LEXIS 471 (2024).

Timing

Less than 30 day delay. — With re-
gard to defendant’s trial on RICO charges,
the trial court’s brief delay of under 30
days between jury selection and the pre-
sentation of evidence did not violate the
spirit of O.C.G.A. § 17-7-170(b). King v.
State, 373 Ga. App. 718, 908 S.E.2d 358,
2024 Ga. App. LEXIS 471 (2024).

Trial court properly denied defendant’s
motion to dismiss on speedy trial grounds
based on the jury being sworn in on De-
cember 13, 2023, but the court announc-
ing that opening statements would not
occur until January 10, 2024, due to the
length of the trial and the holiday period,
as such a delay of less than one month did
not constitute a violation of the spirit of
the speedy trial statute. King v. State, 373
Ga. App. 718, 908 S.E.2d 358, 2024 Ga.
App. LEXIS 471 (2024).

Request expired when initial trial
concluded. — Trial court erred in con-
cluding that the defendant was barred
from retrial on statutory speedy trial
grounds because the statutory request for
a speedy trial expired when the initial
trial concluded, notwithstanding the re-
versible error committed by the trial
court. State v. Bowman, 361 Ga. App. 465,
863 S.E.2d 180, 2021 Ga. App. LEXIS 483
(2021), rev’d, 315 Ga. 707, 884 S.E.2d 293,
2023 Ga. LEXIS 37 (2023), vacated, 368
Ga. App. 661, 890 S.E.2d 725, 2023 Ga.
App. LEXIS 362 (2023).

Procedure

Speedy trial constitutional claim
versus statutory claim. — Because the
defendant’s speedy trial claim was based
on the U.S. and Georgia constitutions, not

the statutory demand under O.C.G.A. §
17-7-170, the case law holding of Ciprotti
v. State, 187 Ga. App. 61 (1988), did not
apply, which held that entry of an order of
nolle prosequi in a case does not prevent a
defendant as a matter of law from
claiming the benefits of § 17-7-170. Jordan
v. State, 371 Ga. App. 451, 900 S.E.2d 754,
2024 Ga. App. LEXIS 165 (2024).

Qualified Jury

Lack of record that oath adminis-
tered. — Proceeding conducted before 12
citizens who had not taken a jury oath
was nothing more than an attempted
trial, which did not satisfy the require-
ments of O.C.G.A. § 17-7-170, therefore,
the trial court properly granted the
defendant’s motion for discharge and
acquittal after over five years had passed
before the defendant was brought to trial.
Bowman v. State, 315 Ga. 707, 884 S.E.2d
293, 2023 Ga. LEXIS 37 (2023).

Application

Judicial emergency due to COVID.
— Statewide judicial emergency declared
during the COVID-19 pandemic tolled the
speedy trial deadline imposed by O.C.G.A.
§ 17-7-170(b) and defendant’s statutory
right to a speedy trial was not violated
because defendant’s trial occurred within
the required two terms of court given the
tolling of the applicable judicial
emergency orders. Chaney v. State, 371
Ga. App. 570, 901 S.E.2d 626, 2024 Ga.
App. LEXIS 186 (2024).

Appellant’s constitutional right to a
speedy trial was not violated considering
the balancing of the Barker-Doggett fac-
tors, including the length of delay, the
reasons for delay, the assertion of the
right, and the lack of prejudice to appel-
lant, because the delay was primarily due
to the COVID-19 pandemic and neutral
reasons, appellant’s assertion of the right
was not timely but weighed only lightly
against appellant, and there was no spe-
cific prejudice to appellant’s defense.
Smith v. State, 373 Ga. App. 33, 907
S.E.2d 327, 2024 Ga. App. LEXIS 383
(2024).
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17-7-171. Time for demand for speedy trial in capital cases;
discharge and acquittal when no trial held before end
of two court terms of demand; counting of terms in
cases in which death penalty is sought; special pleas
of incompetency.

(a) Any person accused of a capital offense may enter a demand for
speedy trial at the term of court at which the indictment is found or at
the next succeeding regular term thereafter; or, by special permission of
the court, the defendant may at any subsequent term thereafter
demand a speedy trial. The demand for speedy trial shall be filed with
the clerk of court and served upon the prosecutor and upon the judge to
whom the case is assigned or, if the case is not assigned, upon the chief
judge of the court in which the case is pending. A demand for trial filed
pursuant to this Code section shall be filed as a separate, distinct, and
individual document and shall not be a part of any other pleading or
document. Such demand shall clearly be titled “Demand for Speedy
Trial”; reference this Code section within the pleading; and identify the
indictment number or accusation number for which such demand is
being made. The demand for speedy trial shall be binding only in the
court in which such demand is filed, except where the case is trans-
ferred from one court to another without a request from the defendant.

(b) If more than two regular terms of court are convened and
adjourned after the term at which the demand for speedy trial is filed
and the defendant is not given a trial, then the defendant shall be
absolutely discharged and acquitted of the offense charged in the
indictment, provided that at both terms there were juries impaneled
and qualified to try the defendant and provided, further, that the
defendant was present in court announcing ready for trial and request-
ing a trial on the indictment.

(c) In cases involving a capital offense for which the death penalty is
sought, if a demand for speedy trial is entered, the counting of terms
under subsection (b) of this Code section shall not begin until the
convening of the first term following the completion of pretrial review
proceedings in the Supreme Court under Code Section 17-10-35.1.

(d) If a defendant files a pretrial notice of intent to raise a claim of
intellectual disability pursuant to Code Section 17-7-128 or a special
plea of incompetency to stand trial pursuant to Code Section 17-7-130
or if the court, pursuant to Code Section 17-7-129, conducts a trial on
the competency of the defendant, the period of time during which such
matter is pending shall not be included in the computation of
determining whether a demand for speedy trial has been satisfied.

History.
Ga. L. 1952, p. 299, §§ 1, 2; Ga. L. 1983,

p. 452, § 3; Ga. L. 1988, p. 1437, § 3; Ga.
L. 1990, p. 8, § 17; Ga. L. 2006, p. 893,
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§ 2/HB 1421; Ga. L. 2011, p. 372, § 4/HB
421; Ga. L. 2025, p. 575, § 3/HB 123,
effective May 13, 2025.
Amendments.

The 2025 amendment, effective May
13, 2025, inserted “a pretrial notice of

intent to raise a claim of intellectual dis-
ability pursuant to Code Section 17-7-128
or” near the beginning of subsection (d).

JUDICIAL DECISIONS

ANALYSIS

APPLICATION

Application

Further consideration of motion to
dismiss indictment necessary. — Fur-
ther consideration of the defendant’s mo-
tion to dismiss the indictment based on a
speedy trial violation was necessary be-
cause the trial court clearly erred in find-
ing that the defendant first asserted the
right to a speedy trial three years after

arrest and two years after the indictment,
when the record showed the request was
asserted two months after arrest and dis-
regarded the defendant’s testimony about
oppressive pretrial incarceration and
anxiety based on a misreading of prec-
edent. Nelson v. State, 321 Ga. 460, 2025
Ga. LEXIS 78 (2025).

CHAPTER 8

TRIAL

Article 2

Continuances

Sec.
17-8-26. Party or party’s attorney in

attendance at General As-
sembly as grounds for
granting continuance.

RESEARCH REFERENCES

ALR.
Jury Tampering Involving Distribution

of Written Materials to Jurors, 56
A.L.R.7th 5.

ARTICLE 1

GENERAL PROVISIONS

17-8-3. Entry of nolle prosequi.

JUDICIAL DECISIONS

Defendant’s speedy trial constitu-
tional claim versus statutory claim.
— Because the defendant’s speedy trial

claim was based on the U.S. and Georgia
constitutions, not the statutory demand
under O.C.G.A. § 17-7-170, the case law
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holding of Ciprotti v. State, 187 Ga. App.
61 (1988) did not apply, which held that
entry of an order of nolle prosequi in a
case does not prevent a defendant as a
matter of law from claiming the benefits of
§ 17-7-170. Jordan v. State, 371 Ga. App.
451, 900 S.E.2d 754, 2024 Ga. App. LEXIS
165 (2024).

Accused’s consent not required
prior to attachment of jeopardy.—
Trial court did not err by entering an

order of nolle prosequi without hearing
defendant’s plea in bar to dismiss the case
based on an alleged violation of defen-
dant’s constitutional right to a speedy
trial because jeopardy had not yet at-
tached since no jury had been empaneled
or sworn for a trial on the influencing-a-
witness charge. Jordan v. State, 371 Ga.
App. 451, 900 S.E.2d 754, 2024 Ga. App.
LEXIS 165 (2024).

17-8-4. Procedure for trial of jointly indicted defendants; right
of defendants to testify for or against one another; order
of separate trials; acquittal or conviction where offense
requires joint action or concurrence; number of strikes
allowed defendants.

JUDICIAL DECISIONS

ANALYSIS

SEPARATE TRIALS

PREJUDICE

APPLICATION

Separate Trials

Denial of severance proper.
Trial court did not err in denying the

defendant’s motion to sever the defen-
dant’s trial from that of the co-defendant
because there was no indication that the
jury was confused on the evidence or the
law, or that the evidence against the co-
defendant was considered against the de-
fendant, and, their defenses were not an-
tagonistic to one another. Pride v. State,
356 Ga. App. 835, 849 S.E.2d 686, 2020
Ga. App. LEXIS 538 (2020).

Second and third defendants’ motions to
sever their cases from that of their co-
defendants were properly denied as they
did not show that their co-defendants
raised antagonistic defenses against
them; none of the defendants in the case
testified; and there was substantial evi-
dence of their guilt that would have been
admitted regardless of severance.
Draughn v. State, 311 Ga. 378, 858 S.E.2d
8, 2021 Ga. LEXIS 193 (2021).

Trial court did not abuse discretion de-

nying defendant’s motion to have defen-
dant’s trial severed from trial of co-defen-
dant because much of the evidence
introduced at the joint trial was appli-
cable to and admissible against both, and
there was not high likelihood of confusion
of evidence and law, and neither raised
antagonistic defenses. Young v. State, 315
Ga. 208, 881 S.E.2d 689, 2022 Ga. LEXIS
313 (2022).

Antagonism between defendants
insufficient for severance. — Trial
court did not err by denying the defen-
dant’s motion to sever the defendant’s
trial from the trial of the co-defendants
because sufficient evidence was intro-
duced at trial to show that the defendant
was guilty as a party to the crimes for
which the defendant was convicted. In
addition, the defendant conceded that con-
fusion would be unlikely if the defendant’s
trial was not severed, the trial court gave
the jury limiting instructions on the few
occasions that evidence against a co-de-
fendant was inadmissible against an-
other, and the mere antagonism between
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the defendant’s and a co-defendant’s de-
fenses was not sufficient to amount to a
denial of due process. Collins v. State, 312
Ga. 727, 864 S.E.2d 85, 2021 Ga. LEXIS
640 (2021).

Prejudice

Prejudice not shown. — Trial court
did not err denying the defendant’s motion
to sever the trial from that of the other
defendants because the defendant did not
show a denial of due process and although
the defendant pointed to the length of the
trial and the number of the defendants,
the defendant did not identify evidence
against another defendant that possibly
was considered against the defendant and
mere antagonism between the co-defen-
dants was not enough in itself. Evans v.
State, 360 Ga. App. 596, 859 S.E.2d 593,
2021 Ga. App. LEXIS 292 (2021).

Application

Motion to sever in murder cases.
When two or more defendants are

jointly indicted for a capital offense and
the state does not seek the death penalty,
such defendants may be tried jointly or
separately in the discretion of the trial
court pursuant to O.C.G.A. § 17-8-4(a). A
trial court has broad discretion to grant or
deny a motion to sever in such cases, and
when ruling on such a motion, a court
should consider: (1) the likelihood of
confusion of the evidence and law; (2) the
possibility that evidence against one
defendant may be considered against the
other defendant; and (3) the presence or
absence of antagonistic defenses. Sillah v.
State, 315 Ga. 741, 883 S.E.2d 756, 2023
Ga. LEXIS 23 (2023).

Trial court did not err by denying defen-
dant’s motion to sever his trial from that
of his co-defendants because the case in-
volved only three defendants who were
tried for almost all the same offenses

relating to the same incidents, the law
and evidence were substantially the same,
and the state argued that they acted in
concert in committing the crimes. Because
there was evidence that defendant was a
gang member, evidence of the co-defen-
dants’ gang membership would likely
have been admissible against defendant
even if the severance motion had been
granted. Saylor v. State, 316 Ga. 225, 887
S.E.2d 329, 2023 Ga. LEXIS 92 (2023).

Trial court was not required to sever the
codefendant’s trial, because there was
little possibility of confusing evidence or
law, there were no antagonistic defenses,
and the evidence admitted at the joint
trial that might not have been admitted if
the codefendant was tried alone was not
prejudicial enough to show a denial of due
process. Henderson v. State, 317 Ga. 66,
891 S.E.2d 884, 2023 Ga. LEXIS 179
(2023).

Trial court did not abuse the court’s
discretion by denying defendants’ motion
to sever the trial of defendants and the
counts related to two different victims’
murders under O.C.G.A. § 17-8-4 because
the two murders were connected by
evidence that one victim was killed by
gang members to cover up the other
victim’s murder which was committed by
other gang members. Campbell v. State,
320 Ga. 333, 907 S.E.2d 871, 2024 Ga.
LEXIS 247 (2024).

Failure to request severance not
ineffective assistance.

Defendant failed to show that trial
counsel was ineffective for failing to move
to sever the trial because defendant’s de-
fense was not inherently contrary to the
co-defendant’s defense, as the jury could
have found that both violated different
rules of the road of boating that resulted
in the accident. Goodwin v. State, 372 Ga.
App. 358, 902 S.E.2d 702, 2024 Ga. App.
LEXIS 208 (2024).
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17-8-5. Recordation of testimony in felony cases; entering testi-
mony on minutes of court where guilty verdict found;
preparation of transcript where death sentence im-
posed; preparation of transcript where mistrial results
in felony case.

JUDICIAL DECISIONS

Transcription of voir dire proceed-
ing not required. — Trial court did not
commit any error, plain or otherwise,
when the court did not on the court’s own
order the transcription of voir dire pro-
ceedings as a transcription of the entire
jury selection process was not required by
O.C.G.A. § 17-8-5(a). Harper v. State, 312
Ga. 684, 864 S.E.2d 444, 2021 Ga. LEXIS
654 (2021).

In absence of request, trial court
does not err in failing to order recor-
dation.

Appellant’s claim that the lack of a

transcript of the appellant’s juror voir
dire, opening statements, and closing ar-
guments violated the appellant’s due pro-
cess rights because the appellant could
not supplement the transcript to support
the appellant’s claims of ineffective assis-
tance of trial counsel was rejected. Trial
counsel could assist in the re-creation of
the transcript without suggesting coun-
sel’s own ineffectiveness. Pearson v. State,
311 Ga. 26, 855 S.E.2d 606, 2021 Ga.
LEXIS 83 (2021).

ARTICLE 2

CONTINUANCES

17-8-22. Consideration of motion for continuance by court gen-
erally; allowance of counter-showing to motion.

JUDICIAL DECISIONS

ANALYSIS

APPLICATION

PRACTICE AND PROCEDURE

APPELLATE REVIEW

Application

Continuance to interview wit-
nesses. — Court did not commit revers-
ible error by refusing defendant’s request
for a continuance to allow defendant’s
counsel time to investigate an allegedly
surprise witness for the state because, five
to six days before trial, the codefendant’s
trial counsel served the state with a de-
fense witness list that included witness’s
name; the state supplied the printout of
the witness’s criminal history, which the
prosecutor asserted did not contain any-
thing the defense could use to impeach the
witness; defendant’s counsel was afforded

the opportunity to interview the witness
during a recess in proceedings; and the
record contained no further request for
information or a continuance from defen-
dant’s counsel before the witness testified
later that day. Reed v. State, 314 Ga. 534,
878 S.E.2d 217, 2022 Ga. LEXIS 237
(2022).

Practice and Procedure

Failure to show why information
couldn’t have been subpoenaed be-
fore trial. — Trial court did not err in
denying the defendant’s request for a con-
tinuance because the defendant did not
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explain why the defendant could not have
subpoenaed the records sought prior to
trial. Thornton v. State, 312 Ga. 224, 862
S.E.2d 113, 2021 Ga. LEXIS 579 (2021).

Appellate Review

Denial of motion upheld. — Defen-
dant was not entitled to a new trial on the
ground that the trial court denied the
defendant’s motion for continuance based
on counsel’s assertion that counsel was
unprepared because the defendant could
not establish prejudice resulting from the
jury’s failure to hear evidence that one of
the state’s witnesses had already received
a sentence reduction on a federal charge
when the jury heard evidence that the
witness was motivated by the prospect of
such an outcome; and the defendant failed
to show how trial counsel’s failure to con-
sult an unidentified expert who might
either confirm or refute the detective’s
testimony harmed the defense. Harris v.
State, 309 Ga. 599, 847 S.E.2d 563, 2020
Ga. LEXIS 582 (2020).

Defendant failed to show harm due to
the lack of additional time and, therefore,
the trial court did not err by denying the
defendant’s motion for a continuance be-
cause the defendant asked only for a one-
day continuance to interview the sheriff,
but three days after being denied that
request the defendant still had not done
so, and the defendant elicited evidence
from the sheriff that was used in defense.
Anglin v. State, 312 Ga. 503, 863 S.E.2d
148, 2021 Ga. LEXIS 628 (2021).

Trial court did not err by denying defen-
dant’s motion for a continuance, due to the
prosecutor’s filing an updated witness list
10 days before the trial began and filing
additional discovery eight days before be-
cause the trial court fashioned appropri-
ate, alternative remedies by allowing
counsel time to interview witnesses and
by offering the services of the trial court’s
IT staff. Kimbro v. State, 317 Ga. 442, 893
S.E.2d 678, 2023 Ga. LEXIS 223 (2023).

17-8-26. Party or party’s attorney in attendance at General
Assembly as grounds for granting continuance.

(a) A member of the General Assembly who is a party to or the
attorney for a party to a case; any member of the Office of Legislative
Counsel, including the legislative counsel and persons provided for
under subsection (d) of Code Section 28-4-3, appearing on behalf of the
General Assembly or any member, officer, or staff thereof in a case; any
individual or member of the office provided for in Code Section 28-4-5.1,
appearing on behalf of the General Assembly or any member, officer, or
staff thereof in a case; or any member of the staff of the Lieutenant
Governor, the Speaker of the House of Representatives, or the
chairperson of the Judiciary Committee or Special Judiciary Committee
of the Senate or of the Judiciary Committee or Judiciary, Non-civil
Committee of the House of Representatives who is the lead counsel for
a party to a case pending in any trial or appellate court or before any
administrative agency of this state shall be granted a continuance and
stay of the case. The continuance and stay shall apply to all aspects of
the case, including, but not limited to, the filing and serving of an
answer to a complaint, the making of any discovery or motion, or of any
response to any subpoena, discovery, or motion, and appearance at any
hearing, trial, or argument. Unless a shorter length of time is requested
by the member, the continuance and stay shall last for the seven days
prior to the regular or extraordinary session of the General Assembly;
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the length of any regular or extraordinary session of the General
Assembly; during the first three weeks following any recess or
adjournment, including an adjournment sine die of any regular or
extraordinary session; and the entirety of any day during the calendar
year on which a legislative committee for which the member serves or
is staff holds a scheduled meeting. Notwithstanding any other provision
of law, rule of court, or administrative rule or regulation, and to the
extent permitted by the Constitutions of the United States and of the
State of Georgia, the time for doing any act in the case which is delayed
by the continuance or stay provided by this Code section shall be
automatically extended by the same length of time as the continuance
or stay covered.

(b)(1) For such other times not provided for in subsection (a) of this
Code section, a member of the General Assembly who is a party to a
case or the lead counsel for a party to a case may request a
continuance and stay for such other times as the member of the
General Assembly certifies to the court that his or her presence
elsewhere is required by his or her duties with the General Assembly.
The certification by the member of the General Assembly shall be in
writing and shall state with particularity the nature of the General
Assembly duties that require the continuance or stay. Opposing
counsel, any person who is alleged in the case by the state to be a
victim, or the court on its own motion shall have ten days from receipt
of the request for a continuance or stay to object to the request by
stating with particularity the grounds upon which it is determined
that such stay or continuance will cause significant harm to the
rights of a party or would otherwise be detrimental to the interest of
justice. The court upon receipt of the objection, or on its own motion,
shall consider the following in determining whether to grant or deny
the continuance or stay:

(A) The length of time that the case has been pending;

(B) The length of delay that such stay or continuance will cause
in the resolution of the case;

(C) The nature of the General Assembly duties that require the
continuance or stay; and

(D) Such other factors that the court determines to be relevant
in determining the harm to the rights of the parties or the interest
of justice in the granting or denial of the request for a continuance
or stay.

(2) Absent a ruling by the court denying the continuance or stay
certified by the member under paragraph (1) of this subsection, such
continuance or stay shall be considered granted as a matter of law.
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History.
Ga. L. 1905, p. 93, § 1; Civil Code 1910,

§ 5711; Code 1933, § 81-1402; Ga. L.
1977, p. 760, § 1; Ga. L. 1983, p. 675, § 1;
Ga. L. 1996, p. 112, § 2; Ga. L. 2002, p.
403, § 2; Ga. L. 2006, p. 752, § 3/SB 503;
Ga. L. 2019, p. 777, § 3/HB 502; Ga. L.
2024, p. 922, § 4-8/SB 341, effective May 6,
2024.

Amendments.
The 2024 amendment, effective May

6, 2024, in the first sentence in subsection
(a), inserted “or any member, officer, or
staff thereof” and “any individual or mem-
ber of the office provided for in Code
Section 28-4-5.1, appearing on behalf of
the General Assembly or any member,
officer, or staff thereof in a case;”.

JUDICIAL DECISIONS

Reliance on scheduling order ap-
propriate. — Counsel, a member of the
General Assembly, was entitled to rely on
the court’s adoption of the proposed sched-
uling order including the stay, regardless

of whether the stay was fully supported by
the language of O.C.G.A. § 17-8-26. Ford
v. Carter, 357 Ga. App. 891, 852 S.E.2d
596, 2020 Ga. App. LEXIS 676 (2020).

17-8-33. Granting of continuances where indictment found or
accusation made; continuance where material witness
unavailable; continuances required by principles of
justice; granting of continuance where postponement
possible to later date in term.

RESEARCH REFERENCES

ALR.
Propriety of Continuance to Accommo-

date Pregnancy or Birth of Child, 53
A.L.R.7th 6.

ARTICLE 3

CONDUCT OF PROCEEDINGS

17-8-54. Persons in courtroom when person under age of 16
testifies concerning sexual offense.

JUDICIAL DECISIONS

Partial closure permitted. — Closing
of the courtroom during the victim’s testi-
mony did not violate defendant’s constitu-
tional rights because it was only a partial

closure and was statutorily permitted
given that the victim was under the age of
16. Hicks v. State, 366 Ga. App. 599, 884
S.E.2d 16, 2023 Ga. App. LEXIS 52 (2023).

17-8-55. Testimony of child less than 17 years old outside physi-
cal presence of accused.

JUDICIAL DECISIONS

Testimony outside defendant’s
presence. — Trial court did not abuse the
court’s discretion by allowing the victim,
defendant’s daughter, to testify outside of

defendant’s physical presence via closed
circuit television because the victim was
15 years old, the victim was generally
willing to testify in defendant’s presence
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until she was asked about the specific acts
of sexual abuse, the victim was unable to
communicate when asked about defen-
dant’s abuse in his presence, and the vic-
tim’s aunt testified about the victim’s ex-

treme physical symptoms during the
recess. Lavalley v. State, 369 Ga. App.
182, 892 S.E.2d 803, 2023 Ga. App. LEXIS
426 (2023).

17-8-57. Expression or intimation of opinion by judge as to
matters proved or guilt of accused.

JUDICIAL DECISIONS

ANALYSIS

GENERAL CONSIDERATION

INQUIRIES BY THE JUDGE

JURY CHARGES AND CURATIVE INSTRUCTIONS

General Consideration

No violation of the statute. — Trial
judge’s admonishment that the defendant
would be removed if the defendant be-
haved in a manner that was deemed dis-
ruptive was not indicative of bias as the
record indicated that the admonition oc-
curred outside the presence of any poten-
tial jurors and the defendant failed to
identify any law, judicial canon, or other
code of conduct that the trial court vio-
lated in admonishing the defendant re-
garding his courtroom behavior. Dukes v.
State, 361 Ga. App. 4, 862 S.E.2d 583,
2021 Ga. App. LEXIS 424 (2021).

Challenged statement by the court was
not improper because the trial court did
not express to the jury an opinion about
whether a fact at issue in the case had
been proved or whether defendant was
guilty. Kelly v. State, 364 Ga. App. 556,
874 S.E.2d 442, 2022 Ga. App. LEXIS 290
(2022).

Trial court’s statements did not express
or intimate to the jury the court’s opinions
as to whether any facts in issue had been
proved or as to the defendant’s guilt be-
cause the first statement, in which the
trial court recounted some of the alleged
circumstances of the crime and explained
the potential sentence defendant faced if
convicted, took place before voir dire and
without any potential jurors in the court-
room; and, even assuming the court’s use
of the pronoun “we” suggested the court
was “on the State’s side,” the defendant
did not explain how that remark per-

tained to a disputed issue of fact. Moore v.
State, 315 Ga. 263, 882 S.E.2d 227, 2022
Ga. LEXIS 326 (2022).

Trial court’s simple reading of the in-
dictment aloud to the jury without com-
ment and instruction to the jury that the
indictment did not constitute evidence did
not amount to an opinion by the judge.
Little v. State, 372 Ga. App. 836, 906
S.E.2d 899, 2024 Ga. App. LEXIS 370
(2024).

Trial judge’s response to the jury’s ques-
tion was not erroneous because it neither
pertained to a disputed issue of fact nor
conveyed the judge’s opinion as to whether
a fact at issue had or had not been proved
or as to the guilt of defendant, but rather,
explained that the transcripts were not
introduced into evidence and, thus, were
not available for viewing, which
amounted to a permissible clarification of
procedure. Tedder v. State, 320 Ga. 29,
907 S.E.2d 623, 2024 Ga. LEXIS 230
(2024).

Comments by the court not plain
error. — Trial court did not commit plain
error when it made a comment during the
victim’s testimony referring to the “inci-
dent,” because the defendant failed to
show that it affected the outcome of the
trial in that the use of the word “incident”
did not automatically amount to an im-
proper expression of the defendant’s guilt
and at most it was a single passing refer-
ence in a five-day trial. Rogers v. State,
369 Ga. App. 543, 894 S.E.2d 85, 2023 Ga.
App. LEXIS 486 (2023).
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Inquiries by the Judge

Inquiry of witness for clarification.
— Trial court’s questions during the testi-
mony of two state’s witnesses were not
improper as the questions were inter-
posed to develop the truth and to clarify
the witnesses’ testimony; and the ques-
tions did not imply that the trial court did
- or did not - believe those witnesses were
telling the truth about having spoken to
the defendant. Johnson v. State, 363 Ga.
App. 809, 872 S.E.2d 787, 2022 Ga. App.
LEXIS 224 (2022).

Instruction to refrain from con-
ducting own investigation not im-
proper comment on evidence. — Trial
court did not commit plain error by mak-
ing an impermissible comment on the evi-
dence as the instruction was an admoni-
tion for jurors to refrain from conducting
their own investigation and only to con-
sider evidence that was subjected to and
filtered by the rules of evidence.
Clemmons v. State, 361 Ga. App. 666, 865
S.E.2d 274, 2021 Ga. App. LEXIS 535
(2021).

No error in judge’s comments. —
Claims that the trial court erred by mak-
ing improper comments on witness testi-
mony within the presence of the jury
lacked merit because one of the trial
court’s remarks was merely aimed at in-
forming a witness that the witness was
required to testify from personal knowl-
edge, another was made for the purpose of
controlling the trial, and the instruction to
give responsive answers did not intimate
an opinion on credibility. Dukes v. State,
364 Ga. App. 425, 875 S.E.2d 409, 2022
Ga. App. LEXIS 318 (2022).

Jury Charges and Curative
Instructions

General comments to jury accept-
able. — With regard to defendant’s con-
victions for rape and aggravated sodomy,
the trial court did not improperly com-
ment on the evidence in its limiting in-

struction because the instruction used
neutral language stating only that the
state offered the evidence. Thomas v.
State, 370 Ga. App. 370, 896 S.E.2d 885,
2024 Ga. App. LEXIS 3 (2024).

Revenge instruction proper. — Evi-
dence authorized giving a revenge for a
prior wrong instruction because the evi-
dence demonstrated that the defendant
and the victim had prior physical and
verbal altercations on the evening at issue
before the defendant kicked the victim in
the face; and witnesses favorable to the
defendant, prior to the attack, testified
that the victim behaved in a vulgar man-
ner toward the defendant’s wife and to
other guests, causing some of the guests to
leave the defendant’s house. Chadwick v.
State, 360 Ga. App. 491, 861 S.E.2d 612,
2021 Ga. App. LEXIS 374 (2021).

Reference to a witness as an “ac-
complice.” — Trial court properly
granted defendants a new trial because it
had instructed the jury that three of the
State’s witnesses were accomplices to de-
fendants in violation of O.C.G.A. §
17-8-57, and therefore improperly
commented on defendants’ guilt. State v.
Cleveland, 321 Ga. 375, 914 S.E.2d 811,
2025 Ga. LEXIS 73 (2025).

Expression of opinion by court. —
Reviewing the language in the jury charge
for aggravated assault of one of the vic-
tims in Count 10 alleging that the defen-
dant used a needle filled with a controlled
substance to assault that victim, no rea-
sonable juror could interpret the charge as
a statement of the judge’s opinion that the
state had proven an element of its case
that the needle was, in fact, filled with a
controlled substance because the charge
was full of qualifying language such as “if
and when” and “may or may not” which
made clear that it was within the jury’s
discretion to determine if the factual
predicates of the offense were established.
Fincher v. State, 363 Ga. App. 439, 870
S.E.2d 833, 2022 Ga. App. LEXIS 147
(2022).

RESEARCH REFERENCES

ALR.
Gender Bias on Part of Judge or Arbi-

trator, 55 A.L.R.7th 2.

17-8-57 17-8-57TRIAL

1092025 Supp.



17-8-58. Objections to jury charges prior to the jury retiring to
deliberate; failure to raise objections.

JUDICIAL DECISIONS

ANALYSIS

GENERAL CONSIDERATION

APPELLATE REVIEW

General Consideration

Plain error instructing jury on stat-
ute of limitations. — Defendant was
granted a new trial following a rape con-
viction because the trial court committed
plain error in charging the jury that the
statute of limitation in the case did not
begin to run until the victim turned 16 as
the indictment did not allege that the
victim was under the age of 16 at the time
of the offense, but the charge given autho-
rized the jury to convict defendant for a
rape that occurred on July 11, 1993, or
later — nearly three years beyond the
appropriate statute of limitation. Pelayo v.
State, 374 Ga. App. 35, 910 S.E.2d 846,
2024 Ga. App. LEXIS 503 (2024).

No plain error in instruction on
other acts evidence. — Trial court did
not err in the court’s jury instruction on
the other acts of child molestation evi-
dence introduced at trial because the trial
court authorized the jury to consider the
evidence for any relevant purpose and
intent, including lustful disposition; and
the instruction did not constitute plain
error. Maner v. State, 358 Ga. App. 21, 852
S.E.2d 867, 2020 Ga. App. LEXIS 684
(2020).

Defendant’s claim that the trial court
plainly erred by giving conflicting instruc-
tions to the jury on prior-bad-acts evi-
dence and prior-difficulties evidence with
respect to the same evidence failed be-
cause the instructions given by the trial
court comported with the language of the
applicable Georgia Suggested Pattern
Jury Instructions. Thompson v. State, 320
Ga. 52, 907 S.E.2d 610, 2024 Ga. LEXIS
234 (2024).

No plain error in instruction on
justification. — When the defendant was
the driver in a drive-by shooting in which
one of the passengers was killed by return

fire and was convicted of felony murder,
the trial court’s jury instruction did not
constitute plain error as it properly ex-
plained that the justification defense
could apply if the defendant reasonably
believed the defendant had to use force in
self-defense, and it explained that the
defense did not apply if the defendant
used force while the defendant was at-
tempting to commit, was committing or
was fleeing after the commission of a
felony; and the trial court did not err in
telling the jury that the defendant could
not rely on the affirmative defense of jus-
tification if the defendant committed ag-
gravated assault. Taylor v. State, 316 Ga.
17, 885 S.E.2d 787, 2023 Ga. LEXIS 68
(2023).

Failure to charge the jury on neces-
sity of corroboration of accomplice
testimony. — Pretermitting whether it
was clear or obvious error not to give an
accomplice corroboration charge, the de-
fendant could not demonstrate that any
alleged error likely affected the outcome of
the trial because two witnesses testified
they did not see the victim with a gun at
the time of the shooting and the defen-
dant’s claim of self-defense was belied by
the defendant’s disposing of the weapon,
fleeing the state, and changing his appear-
ance, and by the surveillance footage in-
troduced at trial. Jiles v. State, 320 Ga.
605, 910 S.E.2d 159, 2024 Ga. LEXIS 299
(2024).

Jury instruction not plain error. —
Even though the trial court erred by fail-
ing to instruct the jury that it was re-
quired to find that defendant acted with
the intent to take the victim’s life in order
to find him guilty of felony murder as
drafted and the separately charged predi-
cate offense of aggravated assault with
intent to murder, the error was not plain
because defendant failed to show that it
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affected the outcome of the proceedings. A
rational juror likely would have inferred
that intent from the overwhelming cir-
cumstantial evidence, including forensic
evidence concerning the repeated, over-
lapping, and severe injuries that the vic-
tim sustained as a result of being beaten
over a very long period of time. Burley v.
State, 316 Ga. 796, 888 S.E.2d 507, 2023
Ga. LEXIS 120 (2023).

Plain error review standard set forth in
O.C.G.A. § 17-8-58 and applied in State v.
Kelly, 290 Ga. 29 (2011) did not
undermine the validity of the substantive
legal rule first announced in State v.
Stonaker, 236 Ga. 1 (1976) that a trial
court’s failure to charge the jury on a
lesser crime without a written request to
do so was not error. Wipfel v. State, 320
Ga. 84, 907 S.E.2d 639, 2024 Ga. LEXIS
235 (2024).

Plain error review forfeited when
jury not charged. — Trial court did not
abuse the court’s discretion in declining to
allow the appellant to impeach the accom-
plice’s hearsay statements to a friend with
other, inconsistent hearsay statements
that were later made to an investigator
and with the plea bargain that the accom-
plice later made with the state because
the appellant did not object at trial to the
court not charging the jury on that point,
thus, the appellant forfeited the claim.
Cross v. State, 309 Ga. 705, 848 S.E.2d
455, 2020 Ga. LEXIS 614 (2020).

Appellate Review

No plain error found. — Because the
defendant failed to inform the trial court
of the specific ground for objection to a
jury charge raised on appeal, the appel-
late court’s review was limited to plain
error, and since the trial court’s instruc-
tions as a whole properly informed the
jury of the burden of proof as to the
element of force, the defendant could not
establish reversible error, plain or other-
wise. Frady v. State, 359 Ga. App. 255, 857
S.E.2d 260, 2021 Ga. App. LEXIS 173
(2021).

Trial court did not commit plain error in
failing to charge the jury on voluntary
manslaughter because it was not at all
obvious that the apparently brief, non-
sexual touching of the defendant’s daugh-

ter by the victim rose to the level of
serious provocation. Davis v. State, 312
Ga. 870, 866 S.E.2d 390, 2021 Ga. LEXIS
706 (2021).

Supreme Court of Georgia found that
jury heard significant amount of incrimi-
nating testimony that was neither alleged
hearsay testimony by detectives nor state-
ments by accomplices, and defendant
showed no reasonable probability that
jury convicted defendant based on uncor-
roborated statement of single witness who
was accomplice or that result of trial
would have been different in absence of
alleged hearsay. Payne v. State, 314 Ga.
322, 877 S.E.2d 202, 2022 Ga. LEXIS 213
(2022).

Trial court did not commit plain error in
refusing to give the voluntary manslaugh-
ter charge because there was no error
since the evidence presented did not meet
the threshold of slight evidence necessary
to require a jury charge on voluntary
manslaughter. Annunziata v. State, 317
Ga. 175, 891 S.E.2d 814, 2023 Ga. LEXIS
164 (2023).

Appellant failed to show that the trial
court erred by failing to charge the jury on
voluntary manslaughter, much less that
the trial court committed plain error, be-
cause appellant did not testify at trial,
and testimony at trial described appellant
as “chill” during the altercation and the
threatening words that witnesses testified
were used by the victim were still only
words. Wilkerson v. State, 317 Ga. 242,
892 S.E.2d 737, 2023 Ga. LEXIS 188
(2023).

Defendant failed to show an obvious
error as the trial court essentially pro-
vided the instruction defendant argued
was absent and the failure to give a re-
quested jury charge in the exact language
requested provided no basis for reversal
where the charges, as a whole substan-
tially covered the applicable principles of
law. Caldwell v. State, 317 Ga. 507, 893
S.E.2d 708, 2023 Ga. LEXIS 225 (2023).

Appellant’s convictions for malice mur-
der and other crimes were upheld because
the jury instructions and verdict form,
when viewed together, properly informed
the jury that the jury could convict of
voluntary manslaughter for either mur-
der count and the trial court’s response to
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Appellate Review (Cont’d)

the jury note was not erroneous and was
within the court’s discretion. Mayo v.
State, 319 Ga. 34, 901 S.E.2d 522, 2024
Ga. LEXIS 117 (2024).

Under the plain error test, the defen-
dant failed to show that the absence of a
jury instruction on how to consider char-
acter evidence affected the outcome of the
trial given the strength of the evidence
against him. Russell v. State, 373 Ga. App.
826, 910 S.E.2d 237, 2024 Ga. App. LEXIS
487 (2024).

Jury instruction on trafficking did not
amount to plain error because there was
no reasonable possibility that the jury was
misled and found the defendant guilty of
trafficking in methamphetamine in a
manner not alleged in the indictment as
the jury was read the indictment, in-
structed that the state must prove the
essential elements of the crimes as
charged in the indictment beyond a rea-
sonable doubt, and provided the indict-
ment for deliberations. Fowler v. State,
374 Ga. App. 186, 911 S.E.2d 720, 2025
Ga. App. LEXIS 20 (2025).

With regard to defendant’s convictions
for felony murder and related crimes, the
trial court did not commit plain error in
omitting language concerning foreseeabil-
ity and proximate causation from the
court’s jury instruction on conspiracy be-
cause the trial court adequately in-
structed the jury on the principles defen-
dant contended were erroneously omitted.
Holloway v. State, 320 Ga. 653, 911 S.E.2d
543, 2025 Ga. LEXIS 6 (2025).

Defendant’s convictions for felony mur-
der and other offenses were upheld be-
cause the trial court did not err in its
instructions to the jury as to proximate
cause as the defendant did not preserve
the argument for ordinary appellate re-
view and the defendant did not show that
any clear and obvious error in the jury
charge probably affected the outcome of
the case. Johnson v. State, No. S25A0511,
2025 Ga. LEXIS 95 (Ga. May 6, 2025).

No obligation to make meritless ob-
jection. — Appellant’s claim of ineffective
assistance of trial counsel failed because
the trial court properly instructed the jury
on how to consider character evidence,

and, thus, objection to the instruction
would have been meritless as trial counsel
does not perform deficiently by failing to
make meritless objection. Wright v. State,
315 Ga. 459, 883 S.E.2d 294, 2023 Ga.
LEXIS 12 (2023).

No plain error found. — While the
trial court failed to give a separate charge
on possession of a firearm, because the
trial court read the indictment to the jury,
which provided that the defendant was
charged with the offense of possession of a
firearm during the commission of a felony,
and that the defendant had a .40 caliber
firearm in the defendant’s possession dur-
ing the commission of a murder, which
was a felony, the jury was provided with
the elements of that crime, and the trial
court did not commit plain error based on
the failure to give the separate jury
charge for that offense. Anderson v. State,
309 Ga. 618, 847 S.E.2d 572, 2020 Ga.
LEXIS 593 (2020).

No plain error found in admission
of photographs. — Because the testi-
mony that the first victim’s mother pro-
vided about the in-life photographs was
limited, and the mother testified only that
the photographs portrayed the mother
and the first victim at the mother’s 40th
birthday party, the defendant did not es-
tablish that the admission of the photo-
graphs was plain error as the defendant
did not show (or allege) that anything in
particular about the photographs them-
selves was likely to affect the outcome of
the defendant’s trial. Brown v. State, 309
Ga. 511, 847 S.E.2d 152, 2020 Ga. LEXIS
516 (2020).

No plain error in omission of ac-
complice corroboration instruction.

In a malice murder case, the defen-
dant’s claim that the trial court plainly
erred in not instructing the jury that an
accomplice’s testimony had to be corrobo-
rated failed as any error did not likely
affect the outcome of the proceeding be-
cause multiple witnesses, including the
defendant, corroborated that the defen-
dant participated in the crimes, and the
state presented expert testimony that, as
an elder in the gang, the defendant would
have had the authority to order others to
commit the crimes. Jackson v. State, 314
Ga. 751, 879 S.E.2d 410, 2022 Ga. LEXIS
267 (2022).
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No plain error in omission of volun-
tary manslaughter instruction. —
There was no plain error in the trial
court’s refusal to give a voluntary man-
slaughter instruction because the defen-
dant pursued a self-defense strategy at
trial, claiming that the defendant went to
the victim’s home to resolve an issue from
a prior drug deal and that the victim
suddenly attacked the defendant; the de-
fendant testified multiple times that the
defendant did not shoot the victim due to
any heightened emotion or anger; and the
defendant had told others that the shoot-
ing was the result of a botched armed
robbery. Davenport v. State, 311 Ga. 667,
859 S.E.2d 52, 2021 Ga. LEXIS 287
(2021).

Failure to instruct on state’s bur-
den to disprove justification was
plain error. — Trial court’s failure to
instruct the jury on the state’s burden to
disprove the defendant’s defense of justi-
fication constituted plain error because
justification based on self-defense was the
critically disputed issue at trial since the
victim testified that the victim and defen-
dant had argued, but the defendant

pushed the victim into the fire barrel
without provocation, while the defendant
testified that the victim was very intoxi-
cated, charged at the defendant with a
beer bottle, and that the defendant inad-
vertently pushed the victim into the bar-
rel only to avoid serious injury. Perry v.
State, 366 Ga. App. 341, 883 S.E.2d 27,
2023 Ga. App. LEXIS 5 (2023).

Instruction on circumstantial evi-
dence omitted. — Although the trial
court’s statement about the knife not mat-
tering in the court’s second instruction on
self-defense incorrectly suggested that all
of the evidence about how the defendant
got the knife was irrelevant, when evalu-
ated in the context of the first instruction
and the charge as a whole, that instruc-
tion did not create a clear and obvious
error beyond reasonable dispute with re-
spect to the jury’s understanding that the
jury was to consider all of the evidence
presented at trial in determining whether
the defendant acted in self-defense when
the defendant fatally stabbed the victim.
Knighton v. State, 310 Ga. 586, 853 S.E.2d
89, 2020 Ga. LEXIS 925 (2020).

ARTICLE 4

CONDUCT AND ARGUMENT OF COUNSEL

17-8-75. Improper statements by counsel.

JUDICIAL DECISIONS

ANALYSIS

GENERAL CONSIDERATION

CONDUCT OF COUNSEL

REBUKE OF COUNSEL, INSTRUCTION OF JURY, OR GRANT OF MOTION BY COURT

DISCRETION OF COURT

General Consideration

Harmless error. — Where defense
counsel objected on the ground that the
state was commenting on the defendant’s
right to remain silent, and the trial court
sustained the objection and charged the
jury that closing arguments were not evi-
dence, that a defendant did not have to
present any evidence nor testify, and that,
if a defendant chose not to testify, the jury
was not to consider that in any way in

making its decision, any error in failing to
rebuke the prosecutor was harmless be-
cause it was highly probable that the
statements by the prosecutor in closing
argument did not contribute to the verdict
considering the trial court’s instructions
and the strong evidence of the defendant’s
guilt. Meadows v. State, 316 Ga. 22, 885
S.E.2d 780, 2023 Ga. LEXIS 67 (2023).

With regard to defendant’s convictions
for criminal attempt to commit rape and
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General Consideration (Cont’d)

two counts of aggravated assault, the re-
mark about the child victim’s age during
closing argument was harmless error be-
cause it was fleeting, it was immediately
objected to, the jury was instructed that
closing arguments weren’t evidence, and
the child’s specific age was unlikely to
inflame the jury. Ebersole v. State, 371 Ga.
App. 520, 901 S.E.2d 572, 2024 Ga. App.
LEXIS 179 (2024).

Trial court did not abuse its discretion
in denying defendant’s motion for a mis-
trial based on a brief inadvertent refer-
ence to defendant’s previous trial, as the
error was harmless in light of the over-
whelming evidence against defendant.
Jackson v. State, 375 Ga. App. 158, 914
S.E.2d 824, 2025 Ga. App. LEXIS 151
(2025).

Conduct of Counsel

Comparison of defendant to serial
killer in closing argument. — Trial
court did not abuse its discretion in allow-
ing the state to compare defendant to
serial killers because lawyers had wide
latitude in closing arguments, and while
these comments were inflammatory, they
were based on permissible inferences from
evidence in the record. Nundra v. State,
316 Ga. 1, 885 S.E.2d 790, 2023 Ga.
LEXIS 65 (2023).

Prosecutor’s comments did not
warrant mistrial. — Appellant’s malice
murder conviction was upheld as given
the overwhelming evidence of guilt, any
error by the trial court in failing to take
some corrective action was harmless, trial
counsel was not deficient in failing to
move for a mistrial because such a motion
would have been futile, and there were not
multiple errors to assess cumulatively.
Jackson v. State, 317 Ga. 139, 891 S.E.2d
878, 2023 Ga. LEXIS 184 (2023).

Rebuke of Counsel, Instruction of
Jury, or Grant of Motion by Court

No duty to rebuke prosecutor. —
Because the defendant’s objection to the
prosecutor’s comment about the electronic
devices was sustained, and the defendant
did not ask the court to rebuke the pros-
ecutor or for any other corrective action,

the trial court had no duty to rebuke the
prosecutor. Meadows v. State, 316 Ga. 22,
885 S.E.2d 780, 2023 Ga. LEXIS 67
(2023).

Improper remark of prosecutor
cured by instruction. — Trial court did
not err by failing to rebuke the prosecutor
or grant a mistrial due to the prosecutor’s
improper comment regarding the strength
of the defendant’s case as the comment
was brief and the jury was charged that
the remarks of the attorney were not
evidence. Hong v. State, 366 Ga. App. 476,
883 S.E.2d 426, 2023 Ga. App. LEXIS 29
(2023).

Where the defendant objected and
moved for a mistrial based on the prosecu-
tor’s closing argument referencing trial
evidence showing that the defendant was
known to carry a .40-caliber pistol, .40-
caliber bullets were found in the defen-
dant’s bedroom, and the gun used to shoot
the victim was not found, the appellate
court did not need to determine whether
the trial court erred by failing to rebuke
the prosecutor because the trial court
gave the agreed upon curative jury in-
structions, after which the defendant
failed to request any additional relief.
Meadows v. State, 316 Ga. 22, 885 S.E.2d
780, 2023 Ga. LEXIS 67 (2023).

Discretion of Court

Grant of mistrial is in court’s dis-
cretion. — Trial counsel was not deficient
in failing to seek a mistrial regarding
premature jury deliberations or the pros-
ecution’s statements, as the trial court
had discretion to deny a mistrial and
instead give curative instructions.
McCloud v. State, 371 Ga. App. 480, 901
S.E.2d 315, 2024 Ga. App. LEXIS 174
(2024).

Abuse of discretion in denying cu-
rative instruction. — Trial court erred
by failing to give a curative instruction to
the jury in response to comments made by
the district attorney during closing argu-
ments because he referred to a number of
matters not in evidence concerning his
role and authority in choosing whom to
indict. The error was not harmless be-
cause the evidence that the witness was
an accomplice was strong and the district
attorney’s arguments suggested that be-
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cause of his authority the decision about
whether the witness was an accomplice
had already been made so the jury did not

have to make that determination.
Caldwell v. State, 313 Ga. 640, 872 S.E.2d
712, 2022 Ga. LEXIS 141 (2022).

RESEARCH REFERENCES
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Propriety and Prejudicial Effect of Com-
ments by Prosecutor Vouching for Cred-
ibility of Law Enforcement Witness, and
Other Prosecution-Related Witnesses,
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Use of Term “Victim” to Refer to Dece-
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17-8-76. Argument to or in front of jury as to possibility of
clemency.

JUDICIAL DECISIONS

ANALYSIS

MISTRIAL

Mistrial

Failure to move for mistrial. — De-
fendant failed to show that trial counsel
was ineffective for failing to move for a
mistrial on the ground that the state vio-
lated O.C.G.A. § 17-8-76 in its closing
argument because counsel believed that

defendant had a good case for self-defense
and decided to work for a possible
acquittal instead of moving for a mistrial
and retrying the case. Robbins v. State,
320 Ga. 19, 907 S.E.2d 615, 2024 Ga.
LEXIS 228 (2024).

17-8-75 17-8-76TRIAL

1152025 Supp.



CHAPTER 9

VERDICT AND JUDGMENT GENERALLY

ARTICLE 1

GENERAL PROVISIONS

17-9-1. When direction of verdict of acquittal authorized; when
motion for directed verdict of acquittal allowed; effect of
motion upon defendant’s right to present evidence and
right to jury trial; assent of jury not required.

JUDICIAL DECISIONS

ANALYSIS

EVIDENCE

APPLICATION

Evidence

Evidence did not demand verdict of
acquittal. — Trial court did not err by
denying the defendant’s motion for di-
rected verdict of acquittal on the public
indecency charge because while the wit-
ness did not directly see the defendant’s
sexual organs, the jury could reasonably
infer from the witness’s testimony that
the defendant’s sexual organs were ex-
posed while the defendant was defecating
and urinating in public. Onyeka v. State,
374 Ga. App. 504, 913 S.E.2d 377, 2025
Ga. App. LEXIS 81 (2025).

Application

Directed verdict in murder cases.
— After the defendant was convicted of
felony murder and attempt to commit
armed robbery, the trial court did not err
in denying the defendant’s motion for a
directed verdict and in convicting the de-
fendant as a party because the codefen-
dant’s account that the codefendant and
the defendant worked together during the

armed attack was corroborated by a wit-
ness’s testimony that the defendant got
out of the car with the codefendant to try
to rob the victim, pistol-whipped the vic-
tim, and pointed a gun at the victim before
the codefendant shot the victim. Crawford
v. State, 312 Ga. 452, 863 S.E.2d 75, 2021
Ga. LEXIS 619 (2021).

In a malice murder case, the defen-
dant’s motion for a directed verdict was
properly denied as the defendant was seen
with the victim throughout the afternoon
of the murder; was arguing and became
upset with the victim on that day; called
the victim and several others, in an agi-
tated state, around the time that the vic-
tim was last seen alive; feared capture by
police on the night of the victim’s murder;
changed clothes after believing someone
was looking for the defendant; and was
engaging with police during an interview
except when asked about the victim’s mur-
der, at which point the defendant became
quiet or nonresponsive. Shelton v. State,
313 Ga. 161, 869 S.E.2d 377, 2022 Ga.
LEXIS 31 (2022).
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ARTICLE 3

AMENDMENT AND IMPEACHMENT OF VERDICT

17-9-40. Amendment of verdict after dispersion of jury.

Law reviews.
For article with annual survey on crimi-

nal law, see 73 Mercer L. Rev. 75 (2021).

JUDICIAL DECISIONS

Deliberating a second time. — Jury
was not precluded from deliberating a
second time as the jury remained together
as a whole and did not separate before

being asked to deliberate further. Booth v.
State, 311 Ga. 374, 858 S.E.2d 39, 2021
Ga. LEXIS 195 (2021).

ARTICLE 4

MOTIONS IN ARREST

17-9-61. Time and grounds for motion generally.

JUDICIAL DECISIONS

Time of motions.
Whether construed as a motion for new

trial or a motion in arrest of judgment, the
defendant’s motion was timely because it
was filed within 30 days of the judgment
and within the same term of court. How-

ever, because the motion remained pend-
ing in the trial court, the appellate court
lacked jurisdiction over the defendant’s
appeals. Porter vs. State, 367 Ga. App. 70,
885 S.E.2d 51, 2023 Ga. App. LEXIS 113.

CHAPTER 10

SENTENCE AND PUNISHMENT

Article 1

Procedure for Sentencing and
Imposition of Punishment

Sec.
17-10-1. Fixing of sentence; suspen-

sion or probation of sen-
tence; change in sentence;
eligibility for parole; prohib-
ited modifications; excep-
tions.

17-10-6.2. Punishment for sexual of-
fenders.

Sec.
17-10-7. Punishment of repeat of-

fenders; punishment and
eligibility for parole of per-
sons convicted of fourth
felony offense.

17-10-9.1. Voluntary surrender to
county jail or correctional
institution; release of defen-
dant.

17-10-21. Vacating of sentence for
trafficking victim defen-
dants.
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Sec.
17-10-22. Consideration of past vio-

lence or abuse against de-
fendant during sentencing.

Article 2

Death Penalty Generally

17-10-35.1. Review of pretrial proceed-

ings when death penalty is
sought; reports investigat-
ing reversible error; trans-
mittal of reports to Supreme
Court; orders regarding re-
view; Attorney General as-
sistance; res judicata; appli-
cability; waiver of rights.

RESEARCH REFERENCES

ALR.
COVID-19 Related Litigation: Effect of

Pandemic on Release from Federal Cus-
tody, 54 A.L.R. Fed. 3d 1.

ARTICLE 1

PROCEDURE FOR SENTENCING AND IMPOSITION OF
PUNISHMENT

Law reviews.
For article, “The Meaning of a Misde-

meanor in a Post-Ferguson World: Evalu-
ating the Reliability of Prior Conviction
Evidence,” see 54 Ga. L. Rev. 927 (2020).

For article, “Where is the Strike Zone?
Arguing for a Uniformly Narrow Interpre-

tation of the Prison Litigation Reform
Act’s ‘Three Strikes’ Rule,” see 70 Emory
L.J. 755 (2021).

For article, “Distinguishing Plea Dis-
counts and Trial Penalties,” see 37 Ga. St.
U.L. Rev. 261 (2021).

17-10-1. Fixing of sentence; suspension or probation of sen-
tence; change in sentence; eligibility for parole; prohib-
ited modifications; exceptions.

(a)(1)(A) Except in cases in which life imprisonment, life without
parole, or the death penalty may be imposed, upon a verdict or plea
of guilty in any case involving a misdemeanor or felony, and after
a presentence hearing, the judge fixing the sentence shall prescribe
a determinate sentence for a specific number of months or years
which shall be within the minimum and maximum sentences
prescribed by law as the punishment for the crime. The judge
imposing the sentence is granted power and authority to suspend
or probate all or any part of the entire sentence under such rules
and regulations as the judge deems proper, including service of a
probated sentence in the sentencing options system, as provided by
Article 6 of Chapter 3 of Title 42, and including the authority to
revoke the suspension or probation when the defendant has vio-
lated any of the rules and regulations prescribed by the court, even
before the probationary period has begun, subject to the conditions
set out in this subsection; provided, however, that such action shall
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be subject to the provisions of Code Sections 17-10-6.1 and
17-10-6.2.

(B)(i) When a defendant with no prior felony conviction is
convicted of felony offenses or is charged with felony offenses and
is sentenced pursuant to subsection (a) or (c) of Code Section
16-13-2 or Article 3 of Chapter 8 of Title 42, and the court
imposes a sentence of probation or not more than 12 months of
imprisonment followed by a term of probation, the court shall
include a behavioral incentive date in its sentencing order that
does not exceed three years from the date such sentence is
imposed. Within 60 days of the expiration of such incentive date,
if the defendant has paid all restitution owed; not had his or her
probation revoked in the immediately preceding 24 months, or
when the court includes a behavioral incentive date less than two
years from the date a sentence was imposed, not had his or her
probation revoked during such period; and not been arrested for
anything other than a nonserious traffic offense as defined in
Code Section 35-3-37, the Department of Community
Supervision shall notify the prosecuting attorney and the court of
such facts. The Department of Community Supervision shall
provide the court with an order to terminate such defendant’s
probation which the court shall execute unless the court or the
prosecuting attorney requests a hearing on such matter within
30 days of the receipt of such order. The court shall set the matter
for a hearing as soon as possible but not more than 90 days after
receiving the order to terminate. The court shall take whatever
action it determines would be for the best interest of justice and
the welfare of society.

(ii) This subparagraph is intended to be retroactive and shall
be applied to any case in which a person with no prior felony
conviction was convicted of felony offenses or was charged with
felony offenses and was sentenced pursuant to subsection (a) or
(c) of Code Section 16-13-2 or Article 3 of Chapter 8 of Title 42,
and the court imposed a sentence of probation or a sentence of
not more than 12 months of imprisonment followed by a term of
probation. A behavioral incentive date shall as a matter of law be
included in the sentencing order, but in a case where it was not,
the behavioral incentive date shall be three years from the date
such sentence was imposed.

(2)(A) Active probation supervision shall terminate in all cases no
later than two years from the commencement of active probation
supervision unless specially extended or reinstated by the sentenc-
ing court upon notice and hearing and for good cause shown;
provided, however, that in those cases involving:
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(i) The collection of restitution, the period of active probation
supervision shall remain in effect for so long as any such
obligation is outstanding, or until termination of the sentence,
whichever first occurs;

(ii) A conviction under Chapter 15 of Title 16, the “Georgia
Street Gang Terrorism and Prevention Act,” the period of active
probation supervision shall remain in effect until the termina-
tion of the sentence, but shall not exceed five years unless as
otherwise provided in this paragraph; or

(iii) A conviction that requires the defendant to register on the
state sexual offender registry pursuant to Code Section 42-1-12,
the period of active probation supervision shall remain in effect
until the court orders unsupervised probation, or until
termination of the sentence, whichever first occurs.

(B) Probation supervision shall not be required for defendants
sentenced to probation while the defendant is in the legal custody
of the Department of Corrections or the State Board of Pardons and
Paroles.

(3)(A) Any part of a sentence of probation revoked for a violation
other than a subsequent commission of any felony, a violation of a
special condition, or a misdemeanor offense involving physical
violence resulting in bodily injury to an innocent victim which in
the opinion of the trial court constitutes a danger to the community
or a serious infraction occurring while the defendant is assigned to
an alternative probation confinement facility shall be served in a
probation detention center, probation boot camp, weekend lock up,
or confinement in a local jail or detention facility, or other commu-
nity correctional alternatives available to the court or provided by
the Department of Corrections.

(B) A parolee or probationer charged with a misdemeanor in-
volving physical injury or an attempt to commit physical injury or
terroristic threats or with a new felony shall not be entitled to bond
pending a hearing on the revocation of his or her parole or
probation, except by order of a judge of the superior, state, or
magistrate court wherein the alleged new offense occurred after a
hearing and upon determination of the superior, state, or magis-
trate court that the parolee or probationer does not constitute a
threat to the community; provided, however, that this subpara-
graph does not authorize state or magistrate court judges to grant
bail for a person charged with any offense listed in subsection (a) of
Code Section 17-6-1.

(4) In cases of imprisonment followed by probation, the sentence
shall specifically provide that the period of probation shall not begin
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until the defendant has completed service of the confinement portion
of the sentence. No revocation of any part of a probated sentence shall
be effective while a defendant is in the legal custody of the State
Board of Pardons and Paroles.

(5)(A) When a defendant has been sentenced to probation, the
court shall retain jurisdiction throughout the period of the pro-
bated sentence as provided for in subsection (g) of Code Section
42-8-34. Without limiting the generality of the foregoing, the court
may shorten the period of active probation supervision or
unsupervised probation on motion of the defendant or on its own
motion, or upon the request of a community supervision officer, if
the court determines that probation is no longer necessary or
appropriate for the ends of justice, the protection of society, and the
rehabilitation of the defendant. When the court is presented with a
petition to shorten the period of active probation supervision or
unsupervised probation, the court shall set the matter for a hearing
as soon as possible but not more than 90 days after receiving such
motion. Prior to entering any order for shortening a period of
probation, the court shall afford notice to the victim or victims of all
sex related offenses or violent offenses resulting in serious bodily
injury or death and, upon request of the victim or victims so
notified, shall afford notice and an opportunity for hearing to the
defendant and the prosecuting attorney.

(B) The Department of Community Supervision shall establish a
form document which shall include the elements set forth in this
Code section concerning notification of victims and shall make
copies of such form available to prosecuting attorneys in this state.
When requested by the victim, the form document shall be provided
to the victim by the prosecuting attorney. The form shall include
the address of the community supervision office having jurisdiction
over the case and contain a statement that the victim must
maintain a copy of his or her address with the community super-
vision office and must notify the office of any change of address in
order to maintain eligibility for notification by the Department of
Community Supervision as required in this Code section.

(6)(A) Except as otherwise authorized by law, no court shall
modify, suspend, probate, or alter a previously imposed sentence so
as to reduce or eliminate a period of incarceration or probation and
impose a financial payment which:

(i) Exceeds the statutorily specified maximum fine, plus all
penalties, fees, surcharges, and restitution permitted or autho-
rized by law; or

(ii) Is to be made to an entity which is not authorized by law
to receive fines, penalties, fees, surcharges, or restitution.
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(B) The prohibitions contained in this paragraph shall apply
regardless of whether a defendant consents to the modification,
suspension, probation, or alteration of such defendant’s sentence
and the imposition of such payment.

(C) Nothing in this paragraph shall prohibit or prevent a court
from requiring, as a condition of suspension, modification, or
probation of a sentence in a criminal case involving child abandon-
ment, that the defendant pay all or a portion of child support which
is owed to the custodial parent of a child which is the subject of
such case.

(7) As used in this subsection, the term:

(A) “Active probation supervision” means the period of a pro-
bated sentence in which a probationer actively reports to his or her
community supervision officer or is otherwise under the direct
supervision of a community supervision officer.

(B) “Unsupervised probation” means the period of a probated
sentence that follows active probation supervision in which:

(i) All of the conditions and limitations imposed by the court
remain intact;

(ii) A probationer may have reduced reporting requirements;
and

(iii) A community supervision officer shall not actively super-
vise such probationer.

(b) The judge, in fixing the sentence as prescribed in subsection (a) of
this Code section, may make a determination as to whether the person
being sentenced should be considered for parole prior to the completion
of any requirement otherwise imposed by law relating to the completion
of service of any specified time period before parole eligibility. In the
event that the judge so determines, he or she may specify in the
sentence that the person is sentenced under this subsection and may
provide that the State Board of Pardons and Paroles, acting in its sole
discretion, may consider and may parole any person so sentenced at any
time prior to the completion of any minimum requirement otherwise
imposed by law, rule, or regulation for the service of sentences or
portions thereof. The determination allowed in this subsection shall be
applicable to first offenders only.

(c) In any case in which a minor defendant who has not achieved a
high school diploma or the equivalent is placed under a probated or
suspended sentence, the court may require as a condition of probation
or suspension of sentence that the defendant pursue a course of study
designed to lead to achieving a high school diploma or the equivalent;
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and, in any case in which such a condition of probation may be imposed,
the court shall give express consideration to whether such a condition
should be imposed.

(d)(1) As used in this subsection, the term:

(A) “Developmental disability” shall have the same meaning as
set forth in Code Section 37-1-1.

(B) “Indigent” means an individual who earns less than 100
percent of the federal poverty guidelines unless there is evidence
that the individual has other resources that might reasonably be
used without undue hardship for such individual or his or her
dependents.

(C) “Significant financial hardship” means a reasonable prob-
ability that an individual will be unable to satisfy his or her
financial obligations for two or more consecutive months.

(D) “Totally and permanently disabled” shall have the same
meaning as set forth in Code Section 49-4-80.

(2) In determining the financial obligations, other than restitution,
to impose on the defendant, the court shall consider:

(A) The defendant’s financial resources and other assets, includ-
ing whether any such assets are jointly controlled;

(B) The defendant’s earnings and other income;

(C) The defendant’s financial obligations, including obligations
to dependents;

(D) The period of time during which the probation order will be
in effect;

(E) The goal of the punishment being imposed; and

(F) Any other factor the court deems appropriate.

(3) In any case involving a violation of local ordinance, misde-
meanor, or felony in which the defendant has been punished in whole
or in part by a fine, the court shall be authorized to allow the
defendant to satisfy such fine or any fee imposed in connection with
probation supervision through community service as set forth in
Article 3 of Chapter 3 of Title 42. One hour of community service shall
equal the dollar amount of one hour of paid labor at the minimum
wage under the federal Fair Labor Standards Act of 1938, in effect on
January 1, 2018, unless otherwise specified by the court. A defendant
shall be required to serve the number of hours in community service
which equals the number derived by dividing the amount owed by the
defendant, including moneys assessed by a provider of probation
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services, by the federal minimum hourly wage or by the amount
specified by the court. If the court orders educational advancement,
the court shall determine the numbers of hours required to be
completed. Prior to or subsequent to sentencing, a defendant, or
subsequent to sentencing, a community supervision officer, may
request that the court make all or any portion of the amount owed by
the defendant be satisfied under this subsection.

(4) At the time of sentencing, the court may waive the imposition
of a fine, exclusive of the payment of statutory surcharges, upon a
determination that a defendant has a significant financial hardship
or inability to pay or other extenuating factors exist that prohibit
payment or collection of such fine. When determining significant
financial hardship, the court may consider whether the defendant is
indigent and whether the defendant or his or her dependents has a
developmental disability or is totally and permanently disabled. If
the court waives the imposition of a fine under this paragraph, it
shall instead impose a theoretical fine and the defendant shall be
required to pay the statutory surcharges associated therewith.

(e) In any case involving a felony in which the defendant previously
appeared before a juvenile court, the records of the dispositions of the
defendant as well as any evidence used in any juvenile court hearing
shall be available to the district attorney, the defendant, and the
superior court judge in determining sentencing as provided in Code
Section 15-11-703.

(f)(1) Within one year of the date upon which the sentence is
imposed, or within 120 days after receipt by the sentencing court of
the remittitur upon affirmance of the judgment after direct appeal,
whichever is later, the court imposing the sentence has the jurisdic-
tion, power, and authority to correct or reduce the sentence and to
suspend or probate all or any part of the sentence imposed. The time
periods prescribed in this subsection require the defendant to file a
motion within such time periods; however, the court shall not be
constrained to issue its order or hear the matter within such time
periods. Prior to entering any order correcting, reducing, or modifying
any sentence, the court shall afford notice and an opportunity for a
hearing to the prosecuting attorney. Any order modifying a sentence
which is entered without notice and an opportunity for a hearing as
provided in this subsection shall be void. This subsection shall not
limit any other jurisdiction granted to the court in this Code section
or as provided for in subsection (g) of Code Section 42-8-34.

(2)(A) A person who is serving a sentence may submit a petition to
the court requesting to be sentenced under Code Section 17-10-22
if:

(i) The offense was committed before July 1, 2025; or
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(ii) The petition includes evidence that was not part of the
record of the case at any sentencing hearing.

(B) Such petition shall be served upon the district attorney. The
state shall file its response, if any, within 60 days of being served
with such petition. The superior court shall, upon motion for an
extension of time and after a hearing and good cause shown, grant
one extension to the original 60 day period, not to exceed 180
additional days.

(C) There shall be a presumption in favor of granting a hearing
on a petition filed pursuant to this paragraph unless the court
determines that there is a lack of circumstantial guarantees of
trustworthiness, an inherent unreliability of the facts asserted, or
a deficiency in the factual allegations in the petition. If the court
decides that the petitioner is not entitled to a hearing, the court
shall enter an order denying relief and shall include written
findings of fact outlining the reasons for such order.

(D) A hearing on a petition filed pursuant to this paragraph, if
granted, shall be scheduled within 90 days of the filing of such
petition or within 60 days of the deadline for the state’s response,
whichever is later. The state shall be given notice and the oppor-
tunity to respond at any such hearing.

(E)(i) If, based upon evidence presented at the hearing, the court
determines that the petitioner has met the criteria provided in
subsection (b) of Code Section 17-10-22, the court shall enter an
order reducing the defendant’s sentence pursuant to subsection
(c) of Code Section 17-10-22.

(ii) If, based upon the petition or evidence presented at the
hearing, the court determines that the petitioner has not met the
criteria provided in subsection (b) of Code Section 17-10-22, the
court shall notify the petitioner, dismiss his or her petition
without prejudice, and enter an order to such effect. Such an
order shall include written findings of fact outlining the reasons
for such order.

(F) Any order issued by a court pursuant to this paragraph shall
include written findings of fact and the reasons for such order.

(G) Any judgments pursuant to this paragraph shall be final
judgments and subject to direct appeal by the petitioner and the
state under Code Sections 5-6-34 and 5-7-1.

(g)(1)(A) In sentencing a defendant convicted of a felony to probated
confinement, the sentencing judge may make the defendant’s
participation in a work release program operated by a county a
condition of probation, provided that such program is available and
the administrator of such program accepts the inmate.
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(B) Any defendant accepted into a county work release program
shall thereby be transferred into the legal custody of the adminis-
trator of said program; likewise, any defendant not accepted shall
remain in the legal custody of the Department of Corrections.

(2) Work release status granted by the court may be revoked for
cause by the sentencing court in its discretion or may be revoked by
the state or local authority operating the work release program for
any reason for which work release status would otherwise be re-
voked.

(3) The provisions of this subsection shall not limit the authority of
the commissioner to authorize work release status pursuant to Code
Section 42-5-59 or apply to or affect the authority to authorize work
release of county prisoners, which shall be as provided for in Code
Sections 42-1-4 and 42-1-9 or as otherwise provided by law.

(4) This subsection shall not apply with respect to any violent
felony or any offense for which the work release status is specifically
prohibited by law, including but not limited to serious violent felonies
as specified in Code Section 17-10-6.1.

History.
Ga. L. 1919, p. 387, § 1; Code 1933,

§ 27-2502; Ga. L. 1950, p. 352, § 3; Ga. L.
1964, p. 483, §§ 2, 4; Ga. L. 1974, p. 352,
§§ 3, 4; Ga. L. 1981, p. 1024, § 1; Ga. L.
1982, p. 3, § 17; Ga. L. 1984, p. 894, § 2;
Ga. L. 1986, p. 842, § 1; Ga. L. 1988, p.
463, § 1; Ga. L. 1991, p. 310, § 1; Ga. L.
1992, p. 3221, § 1; Ga. L. 1993, p. 1654,
§ 1; Ga. L. 1994, p. 1959, § 9; Ga. L. 1995,
p. 1043, § 1; Ga. L. 1996, p. 1257, § 1; Ga.
L. 1998, p. 842, § 6; Ga. L. 2000, p. 20,
§ 7; Ga. L. 2001, p. 94, § 5; Ga. L. 2001, p.
1030, § 1; Ga. L. 2004, p. 775, § 1; Ga. L.
2005, p. 60, § 17/HB 95; Ga. L. 2006, p.
379, § 19/HB 1059; Ga. L. 2006, p. 710,
§ 7/SB 203; Ga. L. 2010, p. 230, § 10/HB
1015; Ga. L. 2012, p. 899, § 4-3/HB 1176;
Ga. L. 2013, p. 141, § 17/HB 79; Ga. L.
2013, p. 222, § 7/HB 349; Ga. L. 2013, p.
294, § 4-17/HB 242; Ga. L. 2015, p. 5,
§ 17/HB 90; Ga. L. 2015, p. 422, § 5-
30/HB 310; Ga. L. 2016, p. 443, § 13-4/SB
367; Ga. L. 2017, p. 585, § 2-1/SB 174; Ga.
L. 2018, p. 550, § 2-6/SB 407; Ga. L. 2018,
p. 1112, § 17/SB 365; Ga. L. 2020, p. 361,
§ 1/HB 984; Ga. L. 2021, p. 223, § 1/SB
105; Ga. L. 2024, p. 1052, § 6(11)/SB 448,

effective July 1, 2024; Ga. L. 2025, p. 497,
§ 5/HB 582, effective July 1, 2025.
Amendments.

The 2021 amendment, effective May
3, 2021, rewrote subparagraph (a)(1)(B)
and added the third sentence in subpara-
graph (a)(5)(A).

The 2024 amendment, effective July
1, 2024, part of an Act to revise, modern-
ize, and correct the Code, deleted the
sequence numbers “(1)”, “(2)”, and “(3)” in
the second sentence in division
(a)(1)(B)(i).

The 2025 amendment, effective July
1, 2025, designated the existing provi-
sions of subsection (f) as paragraph (f)(1)
and added paragraph (f)(2).
Editor’s notes.

Ga. L. 2025, p. 497, § 1/HB 582, not
codified by the General Assembly,
provides: “This Act shall be known and
may be cited as the ‘Georgia Survivor
Justice Act.’”
Law reviews.

For article, “SB 174: Revising Georgia’s
List of Bail Restricted Offenses,” see 38
Ga. St. U.L. Rev. 41 (2021).

For article with annual survey on crimi-
nal law, see 73 Mercer L. Rev. 75 (2021).
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JUDICIAL DECISIONS

ANALYSIS

GENERAL CONSIDERATION

SENTENCING PREROGATIVES OF TRIAL COURT

MODIFICATION OF SENTENCE

REVOCATION OF PROBATION OR SUSPENSION

General Consideration

Statute is directory, not mandatory.
— Court concluded, based on the text of
the statute and the rules of statutory
interpretation, that O.C.G.A. § 17-10-1 is
directory, rather than mandatory, and
that the failure of the Department of
Community Supervisions (DCS) to
provide notice of a probationer’s status to
the state and the trial court does not
result in the automatic termination of a
probated sentence. Clark v. State, 371 Ga.
App. 37, 899 S.E.2d 479, 2024 Ga. App.
LEXIS 106 (2024), aff’d on other grounds,
321 Ga. 35, 912 S.E.2d 593, 2025 Ga.
LEXIS 33 (2025).

Failure to provide notice. — Depart-
ment of Community Supervision’s failure
to provide notice to the defendant that the
defendant met certain conditions for early
termination of probation did not result in
the automatic termination of the defen-
dant’s probated sentence. Clark v. State,
321 Ga. 35, 912 S.E.2d 593, 2025 Ga.
LEXIS 33 (2025).

Behavioral incentive date re-
quired. — Because the defendant, a first-
time felony offender, was convicted of a
felony and given a straight probationary
sentence, the trial court was required to
include a behavioral incentive date in the
sentencing order. Smalley v. State, 371
Ga. App. 253, 899 S.E.2d 857, 2024 Ga.
App. LEXIS 144 (2024).

Sex offender registration not pun-
ishment. — After the defendant entered
an Alford plea to two counts of enticing a
child for indecent purposes, the trial court
did not err in denying the defendant’s
motion to vacate a void sentence regard-
ing the condition that the defendant reg-
ister as a sex offender for life following the
defendant’s release from prison as such
requirements were regulatory and not pu-
nitive in nature. Bryant v. State, 363 Ga.

App. 349, 870 S.E.2d 33, 2022 Ga. App.
LEXIS 86 (2022).

Lack of jurisdiction to modify sen-
tence. — Trial court lacked jurisdiction to
modify the defendant’s sentence in 2024
because the defendant was originally sen-
tenced in June 2019, and the trial court’s
latest order modifying the defendant’s
sentence was entered in January 2024,
well beyond the one-year limit of O.C.G.A.
§ 17-10-1. State v. Devine, 373 Ga. App.
568, 908 S.E.2d 258, 2024 Ga. App. LEXIS
414 (2024).

Sentencing Prerogatives of Trial
Court

Powers of trial judge generally. —
Supreme Court of Georgia held that the

trial court was authorized to impose the
sentences the trial court did even without
taking into consideration the state’s re-
quest for recidivist punishment and the
evidence presented in support of that re-
quest and the court was permitted by
other statutes to impose the sentences
that it did, even if the trial court labored
under the mistaken impression that the
appellant was not eligible for parole,
which amounted to a mistake of law, but
not a void sentence. Marshall v. State, 309
Ga. 698, 848 S.E.2d 389, 2020 Ga. LEXIS
608 (2020).

Consecutive sentences affirmed.
Contrary to the defendant’s claim that

the jury fixed the sentences within pre-
scribed limits, the trial judge properly
exercised discretion to impose consecutive
12-month sentences for the misdemeanor
traffic offenses. as the jury had no author-
ity over the defendant’s sentence. Keys v.
State, 365 Ga. App. 284, 878 S.E.2d 133,
2022 Ga. App. LEXIS 430 (2022).

Defendant’s sentence void due to
error in sentencing. — Trial court erred
by imposing, as part of defendant’s sen-
tence, a permanent restraining order as a
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Sentencing Prerogatives of Trial
Court (Cont’d)

condition of probation because, while a
permanent restraining order was autho-
rized under O.C.G.A. § 16-5-90(d), that
provision applied only to defendants
convicted of stalking or aggravated
stalking and defendant was convicted of
neither crime. Tilman v. State, 369 Ga.
App. 81, 892 S.E.2d 181, 2023 Ga. App.
LEXIS 406 (2023).

Power to probate sentence gener-
ally. — Court of Appeals erred in holding
that trial courts lack the discretion to
probate any portion of a sentence imposed
for possession of a firearm by a convicted
felon and thus in construing the phrase
“shall be imprisoned” in O.C.G.A. §
16-11-131(b) to deprive the trial court of
discretion to impose a probated sentence
pursuant to O.C.G.A. § 17-10-1(a)(1)(A).
Langley v. State, 313 Ga. 141, 868 S.E.2d
759, 2022 Ga. LEXIS 14 (2022).

No contact provision unenforce-
able. — No-contact special condition of
the defendant’s probation was vacated as
that condition failed to provide the defen-
dant with sufficient notice of the groups
and places the defendant was required to
avoid and was so overbroad and lacking in
specificity that it could be applied to pro-
hibit the defendant from shopping at vir-
tually any store, visiting any restaurant,
or literally going to any other location in
which the defendant would come into con-
tact with the general public. Bryant v.
State, 363 Ga. App. 349, 870 S.E.2d 33,
2022 Ga. App. LEXIS 86 (2022).

Modification of Sentence

Motion to modify untimely. — Trial
court should have dismissed the defen-
dant’s motion to modify the defendant’s
sentences because the trial court lacked
jurisdiction to consider the motion on the
merits since the defendant did not appeal
from the guilty pleas and sentences and
filed the defendant’s motion to modify the
defendant’s sentences more than a year
after the sentences were imposed. Harvey
v. State, 315 Ga. 395, 882 S.E.2d 238, 2022
Ga. LEXIS 319 (2022), cert. denied, 143 S.

Ct. 2483, 216 L. Ed. 2d 444, 2023 U.S.
LEXIS 1986 (2023).

No authority to modify sentence if
sentence not void.

Defendant’s original sentence was not
void because her unique sentence struc-
ture, concurrent sentences of 15 years to
be served with 5 years of probation with
specified minimum monthly restitution
payments, followed by 5 years in custody
with minimum restitution payments, fol-
lowed by 5 years of probation which could
be “terminated” if full restitution had
been paid, was not prohibited under
O.C.G.A. § 17-10-1. State v. Devine, 373
Ga. App. 568, 908 S.E.2d 258, 2024 Ga.
App. LEXIS 414 (2024).

Revocation of Probation or
Suspension

Retroactivity. — Court concluded that
O.C.G.A. § 17-10-1(a)(1)(B)(i)applied
retroactively to defendant’s guilty plea
and ensuing split sentence under the First
Offender Act as the most recent
amendment gave the statute retroactive
effect. Clark v. State, 371 Ga. App. 37, 899
S.E.2d 479, 2024 Ga. App. LEXIS 106
(2024), aff’d on other grounds, 321 Ga. 35,
912 S.E.2d 593, 2025 Ga. LEXIS 33
(2025).

Revocation should be decided on
merits by habeas court. — Habeas
court’s grant of relief on revocation-au-
thority claim was reversed because the
habeas court was not bound by the Court
of Appeals’ inapposite ruling and instead
should have decided the revocation-au-
thority claim on its merits. Ward v.
Carlton, 313 Ga. 333, 868 S.E.2d 194,
2022 Ga. LEXIS 4 (2022).

No abuse of discretion in denying
motion to terminate probation. —
Trial court’s order was affirmed as the
court correctly used the court’s discretion
under O.C.G.A. § 17-10-1 to take
whatever action the court determined
would be for the best interest of justice
and the welfare of society when the court
denied the defendant’s motion to
terminate probation. Clark v. State, 371
Ga. App. 37, 899 S.E.2d 479, 2024 Ga.
App. LEXIS 106 (2024), aff’d on other
grounds, 321 Ga. 35, 912 S.E.2d 593, 2025
Ga. LEXIS 33 (2025).
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17-10-1.3. Factoring into sentencing determinations citizenship
status of convict.

JUDICIAL DECISIONS

Constitutionality. — Defendant’s fa-
cial challenge to O.C.G.A. § 17-10-1.3
failed because there was no equal
protection violation where there was a
rational relationship between a person
being an illegal alien and the availability
of probation, as an illegal alien would be

unlikely to serve any probated part of his
sentence because they would most likely
be deported upon their release from
custody and, thus, the classification
scheme survived rational basis review.
Reyes v. State, 318 Ga. 340, 898 S.E.2d
473, 2024 Ga. LEXIS 43 (2024).

17-10-2. Conduct of presentence hearings in felony cases; effect
of reversal for error in presentence hearing.

Law reviews.
For article, “Long History of Leniency?

A Call for a Georgia Statutory Mitigation

Factor for Veterans with Post-Traumatic
Stress Disorder,” see 58 Ga. L. Rev. 899
(2024).

JUDICIAL DECISIONS

ANALYSIS

APPELLATE REVIEW

Appellate Review

Defendant was not denied presen-
tence hearing. — Trial court did not err
in declining to hear additional mitigation
evidence on remand for resentencing be-
cause O.C.G.A. § 17-10-2(a)(1) did not

apply since it required a presentence
hearing only after a jury verdict, not after
a guilty plea. Lovell v. State, 370 Ga. App.
850, 899 S.E.2d 454, 2024 Ga. App. LEXIS
99 (2024).

17-10-3. Punishment for misdemeanors generally.

Law reviews.
For article, “Problems, Old and New: A

History of Public Records Law in Geor-
gia,” see 60 Ga. L. Rev. 1 (2025).

JUDICIAL DECISIONS

Sentence Improper

Amendment of sentence permitted.
— Once the trial court determined that
the probation detention center sentence

was void, the court had the discretion to
amend the sentence to include jail time.
Pittman v. State, 366 Ga. App. 372, 883
S.E.2d 56, 2023 Ga. App. LEXIS 10 (2023).

17-10-6.1. Punishment for serious violent offenders; authoriza-
tion for reduction in mandatory minimum sentenc-
ing.

Law reviews.
For article, “SB 174: Revising Georgia’s

List of Bail Restricted Offenses,” see 38
Ga. St. U.L. Rev. 41 (2021).
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JUDICIAL DECISIONS

ANALYSIS

SPECIFIC CRIMES

SENTENCING

Specific Crimes

Application to child molestation. —
Defendant’s sentence of 20 years followed
by probation for life for aggravated child
molestation was not void because such
sentencing was expressly contemplated by
O.C.G.A. § 17-10-6.1(b)(2)(C), (e). Mejia v.
State, 366 Ga. App. 837, 884 S.E.2d 423,
2023 Ga. App. LEXIS 85 (2023).

Sentencing

State agreement required to depart
from mandatory minimum. — When
the defendant entered a negotiated guilty
plea to seven counts of armed robbery and
28 related counts, the court lacked author-
ity to depart from the mandatory mini-
mum sentence without the state’s agree-
ment because the state’s agreement was
required to probate the mandatory mini-
mum ten-year prison sentence. State v.
McKnight, 367 Ga. App. 633, 887 S.E.2d
68, 2023 Ga. App. LEXIS 170 (2023).

Defendant’s sentence for armed robbery
was void because the trial court departed
from the mandatory minimum sentence
for that charge without the state’s con-
sent, as required by O.C.G.A. §
17-10-6.1(e). There was no agreement
between the defendant and the state on a
departure from the mandatory minimum

sentence for the armed robbery conviction,
and thus the defendant’s sentence for that
offense was void. State v. Hillsman, 368
Ga. App. 873, 891 S.E.2d 440, 2023 Ga.
App. LEXIS 383 (2023).

Trial court’s departure from negoti-
ated plea agreement abuse of discre-
tion without state’s consent. — Trial
court exceeded its discretion under
O.C.G.A. § 17-10-6.1(e) sentencing
defendant following a guilty plea to armed
robbery and various other offenses by
departing further than the negotiated
plea agreement without the state’s
consent. State v. Dixon, 370 Ga. App. 211,
896 S.E.2d 121, 2023 Ga. App. LEXIS 556
(2023).

Split sentences. — Defendant’s mo-
tion to vacate was properly denied be-
cause each one of contested sentences for
three sexual offenses fell within statutory
range of punishment for those charges;
and, appellate court was left with no
doubt that defendant’s punishment for
each sexual offense amounted to split sen-
tence comprised of 25-year term of impris-
onment, followed by probation for life,
which sentencing was expressly contem-
plated by relevant statutory provisions.
Bolish v. State, 365 Ga. App. 855, 880
S.E.2d 345, 2022 Ga. App. LEXIS 507
(2022).

17-10-6.2. Punishment for sexual offenders.

(a) As used in this Code section, the term “sexual offense” means:
(1) Aggravated assault with the intent to rape, in violation of Code

Section 16-5-21;
(2) False imprisonment, in violation of Code Section 16-5-41, if the

victim is not the child of the defendant and the victim is less than 14
years of age;

(3) Sodomy, in violation of Code Section 16-6-2, unless subject to
the provisions of subsection (d) of Code Section 16-6-2;

(4) Statutory rape, in violation of Code Section 16-6-3, if the person
convicted of the crime is 21 years of age or older;
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(5) Child molestation, in violation of subsection (a) of Code Section
16-6-4, unless subject to the provisions of paragraph (2) of subsection
(b) of Code Section 16-6-4;

(6) Enticing a child for indecent purposes, in violation of Code
Section 16-6-5, unless subject to the provisions of subsection (c) of
Code Section 16-6-5;

(7) Improper sexual contact by employee or agent and improper
sexual contact by person in a position of trust, as provided in Code
Section 16-6-5.1;

(8) Incest, in violation of Code Section 16-6-22;

(9) A second or subsequent conviction for sexual battery, in viola-
tion of Code Section 16-6-22.1; or

(10) Sexual exploitation of children, in violation of Code Section
16-12-100, unless subject to the provisions of paragraph (2) or (3) of
subsection (f) of Code Section 16-12-100.

(b) Except as provided in subsection (c) of this Code section, and
notwithstanding any other provisions of law to the contrary, any person
convicted of a sexual offense shall be sentenced to a split sentence which
shall include the minimum term of imprisonment specified in the Code
section applicable to such sexual offense. No portion of the mandatory
minimum sentence imposed shall be suspended, stayed, probated,
deferred, or withheld by the court. Any such sentence shall include, in
addition to the mandatory term of imprisonment, an additional pro-
bated sentence of at least one year; provided, however, that when a
court imposes consecutive sentences for sexual offenses, the require-
ment that the court impose a probated sentence of at least one year
shall only apply to the final consecutive sentence imposed. No person
convicted of a sexual offense shall be sentenced as a first offender
pursuant to Article 3 of Chapter 8 of Title 42 or any other provision of
Georgia law relating to the sentencing of first offenders.

(c)(1) In the court’s discretion, the court may deviate from the
mandatory minimum sentence as set forth in subsection (b) of this
Code section, or any portion thereof, when the prosecuting attorney
and the defendant have agreed to a sentence that is below such
mandatory minimum or provided that:

(A) The defendant has no prior conviction of an offense prohib-
ited by Chapter 6 of Title 16 or Part 2 of Article 3 of Chapter 12 of
Title 16, nor a prior conviction for any offense under federal law or
the laws of another state or territory of the United States which
consists of the same or similar elements of offenses prohibited by
Chapter 6 of Title 16 or Part 2 of Article 3 of Chapter 12 of Title 16;

(B) The defendant did not use a deadly weapon or any object,
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device, or instrument which when used offensively against a person
would be likely to or actually did result in serious bodily injury
during the commission of the offense;

(C) The court has not found evidence of a relevant similar
transaction;

(D) The victim did not suffer any intentional physical harm
during the commission of the offense;

(E) The offense did not involve the transportation of the victim;
and

(F) The victim was not physically restrained during the commis-
sion of the offense.

(2) If the court deviates in sentencing pursuant to this subsection,
the judge shall issue a written order setting forth the judge’s reasons.
Any such order shall be appealable by the defendant pursuant to
Code Section 5-6-34, or by the State of Georgia pursuant to Code
Section 5-7-1, unless the sentence imposed was pursuant to an
agreement by the prosecuting attorney and the defendant.

(d) If the court imposes a probated sentence, the defendant shall
submit to review by the Sexual Offender Risk Review Board for
purposes of risk assessment classification within 60 days of being
sentenced and shall otherwise comply with Article 2 of Chapter 1 of
Title 42.

History.
Code 1981, § 17-10-6.2, enacted by Ga.

L. 2006, p. 379, § 21/HB 1059; Ga. L.
2013, p. 222, § 9/HB 349; Ga. L. 2017, p.
489, § 5/HB 341; Ga. L. 2019, p. 912,
§ 3/SB 9; Ga. L. 2021, p. 516, § 2/SB 117;
Ga. L. 2023, p. 637, § 4-1/HB 188, effective
May 4, 2023.
Amendments.

The 2021 amendment, effective July
1, 2021, inserted “and improper sexual
contact by person in a position of trust” in
paragraph (a)(7).

The 2023 amendment, effective May
4, 2023, in subsection (d), substituted
“Sexual Offender Risk Review Board” for
“Sexual Offender Registration Review
Board” and substituted “60 days” for “ten
days”.

Cross references.
Electronic location tracking of sexual

offenders, § 42-1-13.1.
Editor’s notes.

Ga. L. 2023, p. 637, § 1-1/HB 188, not
codified by the General Assembly,
provides: “This Act shall be known and
may be cited as ‘Mariam’s Law.’”

Ga. L. 2023, p. 637, § 7-1/HB 188, not
codified by the General Assembly,
provides: “This Act shall become effective
upon its approval by the Governor or upon
its becoming law without such approval
and the punishment provisions of this Act
shall apply to all offenses committed on
and after July 1, 2023.”

JUDICIAL DECISIONS

Sentencing errors. — At the time the
child molestation crimes were committed,

the law required split sentences for sexual
offenses, and because the trial court sen-
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tenced defendant to a split sentence for
Count 2 but probation only for Count 3,
the probation only sentence for Count 3
was void. Thomas v. State, 371 Ga. App.
250, 899 S.E.2d 854, 2024 Ga. App. LEXIS
143 (2024).

Following defendant’s guilty plea to two
counts of child molestation, the orally pro-
nounced sentence of 10 years’ probation
based on a downward deviation from the
mandatory minimum was not void be-
cause the State failed to present any evi-
dence at the plea or sentencing hearings
that the crime involved transporting the
victim, which would have prohibited the
deviation, and increasing the sentence af-
ter the defendant had begun serving it
would violate the defendant’s double jeop-
ardy rights. Maddox v. State, 374 Ga. App.
736, 913 S.E.2d 856, 2025 Ga. App. LEXIS
112 (2025).

Failure to impose a “split sen-
tence”. — Given the possibility that the
acts of child molestation were committed

before the 2017 amendment, the rule of
lenity applied, and the defendant was
entitled to be sentenced under the split
sentencing scheme set forth in the former
version of O.C.G.A. § 17-10-6.2, which
would lead to a sentence of 19 years to
serve followed by one year of probation.
Albright v. State, 373 Ga. App. 903, 910
S.E.2d 814, 2024 Ga. App. LEXIS 498
(2024).

Deviation from split-sentencing re-
quirement. — Trial court’s sentence of 10
years straight confinement for incest vio-
lated the split-sentence requirement of
O.C.G.A. § 17-10-6.2(b). Although the trial
court was authorized, with the agreement
of the defendant and the prosecuting
attorney, to deviate from the
split-sentencing requirement, the record
contained no evidence that the parties
negotiated anything beyond the aggregate
sentence to be served. Mejia v. State, 366
Ga. App. 837, 884 S.E.2d 423, 2023 Ga.
App. LEXIS 85 (2023).

17-10-7. Punishment of repeat offenders; punishment and eligi-
bility for parole of persons convicted of fourth felony
offense.

(a) Except as otherwise provided in subsection (b) or (b.1) of this
Code section, any person who, after having been convicted of a felony
offense in this state or having been convicted under the laws of any
other state or of the United States of a crime which if committed within
this state would be a felony and sentenced to confinement in a penal
institution, commits a felony punishable by confinement in a penal
institution shall be sentenced to undergo the longest period of time
prescribed for the punishment of the subsequent offense of which he or
she stands convicted, provided that, unless otherwise provided by law,
the trial judge may, in his or her discretion, probate or suspend the
maximum sentence prescribed for the offense.

(b)(1) As used in this subsection, the term “serious violent felony”
means a serious violent felony as defined in subsection (a) of Code
Section 17-10-6.1.

(2) Except as provided in subsection (e) of Code Section 17-10-6.1,
any person who has been convicted of a serious violent felony in this
state or who has been convicted under the laws of any other state or
of the United States of a crime which if committed in this state would
be a serious violent felony and who after such first conviction
subsequently commits and is convicted of a serious violent felony for
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which such person is not sentenced to death shall be sentenced to
imprisonment for life without parole. Any such sentence of life
without parole shall not be suspended, stayed, probated, deferred, or
withheld, and any such person sentenced pursuant to this paragraph
shall not be eligible for any form of pardon, parole, or early release
administered by the State Board of Pardons and Paroles or for any
earned time, early release, work release, leave, or any other
sentence-reducing measures under programs administered by the
Department of Corrections, the effect of which would be to reduce the
sentence of life imprisonment without possibility of parole, except as
may be authorized by any existing or future provisions of the
Constitution.

(b.1) Subsections (a) and (c) of this Code section shall not apply to a
second or any subsequent conviction for any violation of subsection (a),
paragraph (1) of subsection (i), or subsection (j) of Code Section
16-13-30.

(c) Except as otherwise provided in subsection (b) or (b.1) of this Code
section and subsection (b) of Code Section 42-9-45, any person who,
after having been convicted under the laws of this state for three
felonies or having been convicted under the laws of any other state or of
the United States of three crimes which if committed within this state
would be felonies, commits a felony within this state shall, upon
conviction for such fourth offense or for subsequent offenses, serve the
maximum time provided in the sentence of the judge based upon such
conviction and shall not be eligible for parole until the maximum
sentence has been served.

(d) For the purpose of this Code section, conviction of two or more
crimes charged on separate counts of one indictment or accusation, or in
two or more indictments or accusations consolidated for trial, shall be
deemed to be only one conviction.

(e) This Code section is supplemental to other provisions relating to
recidivist offenders.

History.
Laws 1833, Cobb’s 1851 Digest, p. 840.;

Code 1863, § 4562; Code 1868, § 4582;
Code 1873, § 4676; Code 1882, § 4676;
Penal Code 1895, § 1042; Penal Code
1910, § 1068; Code 1933, § 27-2511; Ga.
L. 1953, Nov.-Dec. Sess., p. 289, § 1; Ga.
L. 1974, p. 352, § 5; Ga. L. 1983, p. 3,
§ 14; Ga. L. 1984, p. 760, § 2; Ga. L. 1994,
p. 1959, § 12; Ga. L. 2010, p. 563, § 1/HB
901; Ga. L. 2012, p. 899, § 4-4/HB 1176;
Ga. L. 2013, p. 222, § 10/HB 349; Ga. L.

2015, p. 519, § 2-1/HB 328; Ga. L. 2025, p.
1029, § 17(2)/SB 153, effective July 1,
2025.
Amendments.

The 2025 amendment, effective July
1, 2025, part of an Act to revise, modern-
ize, and correct the Code, substituted “re-
cidivist” for “recidivous” in subsection (e).
Law reviews.

For article on the 2020 amendment of
this Code section, see 37 Ga. St. U.L. Rev.
1 (2020).
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JUDICIAL DECISIONS

ANALYSIS

GENERAL CONSIDERATION

ALLEGATION AND PROOF OF PRIOR CONVICTIONS

PROBATION OR SUSPENSION

General Consideration

Construction of subsections (a) and
(c). — O.C.G.A. § 17-10-7(a) and (c) could
be read together so that the former
recidivist statute applies where the
defendant has one or two prior felony
convictions and the latter provision
applies when the defendant has at least
three prior felony convictions. Because the
two subsections can be read in harmony,
there was no ambiguity and the rule of
lenity did not apply. Tanksley v. State, 362
Ga. App. 767, 870 S.E.2d 92, 2022 Ga.
App. LEXIS 98 (2022).

Construed with § 16-13-30.
Trial court erred because it sentenced

the defendant based on the improper as-
sumption that a life sentence was re-
quired because of the interplay between
O.C.G.A. §§ 16-13-30(d) and 17-10-7(c) as
the trial judge retained the discretion to
sentence the defendant to either ten to
forty years or a life sentence for a
subsequent violation of O.C.G.A. §
16-13-30(b). Waller v. State, 365 Ga. App.
693, 879 S.E.2d 865, 2022 Ga. App. LEXIS
491 (2022).

Construed with § 16-7-1. — Defen-
dant’s seven-year prison sentence for first-
degree burglary was void because the trial
court erred by failing to sentence defen-
dant to the maximum sentence of 25 years
under O.C.G.A. § 17-10-7, as defendant
had several prior felony convictions. State
v. Ault, 369 Ga. App. 163, 892 S.E.2d 586,
2023 Ga. App. LEXIS 421 (2023).

Resentencing as recidivist not erro-
neous. — Trial court did not impermissi-
bly increase defendant’s sentence in viola-
tion of double jeopardy protections by
making the defendant’s post-merger sen-
tence a recidivist sentence as the first
amended sentence was void due to the fact
that the defendant was not sentenced as a
recidivist. Hammond v. State, 368 Ga.
App. 277, 890 S.E.2d 40, 2023 Ga. App.
LEXIS 356 (2023).

Trial court did not err by sua sponte
resentencing defendant to life without pa-
role under the recidivist provision of
O.C.G.A. § 17-10-7 because a sentence of
life without parole was the sentence
mandated by statute in the case. Williams
v. State, 318 Ga. 83, 896 S.E.2d 109, 2024
Ga. LEXIS 17 (2024).

No double jeopardy violation.
Trial court did not impermissibly in-

crease the defendant’s sentence in viola-
tion of double jeopardy protections by
making his post-merger sentence a recidi-
vist sentence because the resentence did
not result in an increase in the defen-
dant’s sentence where the trial court
merely corrected the sentence in accor-
dance with the applicable law. Hammond
v. State, 368 Ga. App. 277, 890 S.E.2d 40,
2023 Ga. App. LEXIS 356 (2023).

Informing on punishment. — In an
aggravated assault case, the defendant
was not entitled to a new trial because the
trial court did not indicate that the court
could not sentence the defendant to 20
years in prison as a recidivist, but, rather,
the trial court clearly indicated that the
court could sentence the defendant to 20
years in prison; and the colloquy clearly
alerted the defendant that the conse-
quences of refusing the state’s plea offer
could be harsher than the consequences of
accepting the plea. Crews v. State, 356 Ga.
App. 647, 848 S.E.2d 656, 2020 Ga. App.
LEXIS 500 (2020).

Defendant properly sentenced as
recidivist.

Defendant’s motion to correct a void
sentence should have been dismissed as
the defendant failed to present a cogni-
zable claim that the defendant’s sentence
was void because there was no dispute
that the recidivist sentence issued to the
defendant fell within the statutory range
of permissible punishment at the time it
was imposed; and nothing in O.C.G.A. §
42-8-66(g) mandated the retroactive

17-10-7 17-10-7SENTENCE AND PUNISHMENT

1352025 Supp.



General Consideration (Cont’d)

nullification of an otherwise lawfully
imposed recidivist sentence. McCullum v.
State, 365 Ga. App. 310, 878 S.E.2d 260,
2022 Ga. App. LEXIS 436 (2022).

Defendant’s sentence as a recidivist was
not so overly severe or excessive in propor-
tion to defendant’s convictions for felony
murder and other crimes as to shock the
conscience as the evidence showed that
defendant willfully put defendant’s girl-
friend, the motoring public, and other
innocent bystanders at risk of grave in-
jury or death simply to avoid a traffic stop.
Sosebee v. State, 317 Ga. 424, 893 S.E.2d
653, 2023 Ga. LEXIS 214 (2023).

Although the trial court was obligated
to impose the maximum sentence under
O.C.G.A. § 17-10-7, the court retained
discretion to probate or suspend part of
the sentence, and the record shows the
court declined to exercise that discretion.
Hughes v. State, 374 Ga. App. 312, 912
S.E.2d 340, 2025 Ga. App. LEXIS 42
(2025).

Defendant waived challenge to re-
cidivist sentence. — Defendant waived
any claim that the trial court erred in
sentencing the defendant as a recidivist
by not objecting and conceding that the
defendant was a recidivist. Frilando v.
State, 360 Ga. App. 50, 858 S.E.2d 525,
2021 Ga. App. LEXIS 189 (2021).

Counsel was effective in advising
on recidivism. — Trial counsel was not
ineffective for failing to inform the defen-
dant of the consequences of recidivist sen-
tencing and of rejecting the state’s last
plea offer because, while there could be an
inference from the evidence that the de-
fendant would have accepted the state’s
final plea offer, that did not mean that the
trial court was required to do so; and trial
counsel testified that, on the day of trial,
counsel again discussed with the defen-
dant the possibility of a 20-year, no-parole
recidivist sentence if the defendant were
convicted, and that counsel recommended
that the defendant take the state’s plea
offer. Crews v. State, 356 Ga. App. 647,
848 S.E.2d 656, 2020 Ga. App. LEXIS 500
(2020).

Remand for resentencing required.
— Defendant’s convictions for unlawful
acts of violence in a penal institution were

upheld as despite counsel’s deficiencies no
prejudice was found since the video evi-
dence strongly corroborated the charges
and defendant failed to show how addi-
tional witnesses or evidence could have
changed the outcome, but the portion of
the sentence imposing a $500 attorney fee
was vacated as the trial court failed to
properly assess defendant’s ability to pay
the fee. White v. State, 374 Ga. App. 242,
912 S.E.2d 118, 2025 Ga. App. LEXIS 27
(2025).

Issues raised on appeal. — Defen-
dant waived a claim that the trial court
erred in sentencing the defendant as a
recidivist based on a prior conviction in
New York when the defendant failed to
object to the introduction of the prior
felony conviction and trial counsel ac-
knowledged the existence of that convic-
tion during the sentencing hearing.
Sambou v. State, 358 Ga. App. 645, 854
S.E.2d 392, 2021 Ga. App. LEXIS 112
(2021).

Allegation and Proof of Prior
Convictions

Recidivist punishment appropri-
ate. — Trial court did not err in sentenc-
ing the defendant as a recidivist based on
the defendant’s four prior felony convic-
tions because even though life without the
possibility of parole was a valid sentenc-
ing option for malice murder, the record
indicated that the trial court understood
that the court had no discretion to sen-
tence the defendant to anything else.
Green v. State, 311 Ga. 238, 857 S.E.2d
199, 2021 Ga. LEXIS 138 (2021).

Trial court erred in granting the defen-
dant’s motion for resentencing as the four
felony convictions presented by the state
were sufficient to support sentencing de-
fendant as a recidivist under O.C.G..A. §
17-10-7(c). Although the sentence to one
prior conviction was void that did not
mean the conviction was void. Hutcheson
v. State, 364 Ga. App. 289, 874 S.E.2d 151,
2022 Ga. App. LEXIS 270 (2022).

Trial court erred in sentencing the
defendant as a recidivist, etc.

Although the defendant’s probation in a
prior case was revoked on three occasions,
the record contained nothing showing that
the defendant’s status as a first offender
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was revoked as to that case and, thus, at
the completion of the first-offender sen-
tence as to the prior case, the defendant
was exonerated of guilt and discharged as
a matter of law as to that case. Thus, that
case could not count toward showing that
the defendant had previously been con-
victed of three felonies and the trial court
erred in sentencing the defendant as a
recidivist. Benton v. State, 314 Ga. 498,
877 S.E.2d 603, 2022 Ga. LEXIS 236
(2022).

Power of trial judge to sentence
generally. — Supreme Court of Georgia
held that the trial court was authorized to
impose the sentences the court did even
without taking into consideration the
state’s request for recidivist punishment
and the evidence presented in support of
that request and the court was permitted
by other statutes to impose the sentences
that the court did, even if the trial court
labored under the mistaken impression
that the appellant was not eligible for
parole, which amounted to a mistake of
law, but not a void sentence. Marshall v.
State, 309 Ga. 698, 848 S.E.2d 389, 2020
Ga. LEXIS 608 (2020).

Notice of prior offenses used for
recidivist purposes. — Indictment gave
defendant notice of the evidence the state
intended to produce in support of a life-
without-parole sentence under O.C.G.A. §
17-10-7, a prior armed robbery conviction,
and, therefore, defendant could not say he

did not receive the notice required by law.
Williams v. State, 318 Ga. 83, 896 S.E.2d
109, 2024 Ga. LEXIS 17 (2024).

Prior out-of-state convictions. —
State presented evidence that the defen-
dant’s three previous out-of-state convic-
tions were for conduct that would be con-
sidered felonies under Georgia law and
were sufficient to support recidivist pun-
ishment. Moffitt v. State, 359 Ga. App.
261, 857 S.E.2d 264, 2021 Ga. App. LEXIS
172 (2021).

No discretion in concurrent sen-
tencing. — Trial court could not exercise
any discretion to probate, suspend, or run
any of the defendant’s felony fleeing and
eluding sentences concurrently.
Thompson v. State, 358 Ga. App. 553, 855
S.E.2d 756, 2021 Ga. App. LEXIS 94
(2021).

Probation or Suspension

Court has discretion to probate or
suspend. — Following defendant plead-
ing guilty to trafficking over four hundred
grams of methamphetamine and posses-
sion of a firearm by a convicted felon, the
trial court erred by not sentencing defen-
dant to the maximum thirty years as a
recidivist under O.C.G.A. § 17-10-7(a) but
retained discretion under §
17-10-1(a)(1)(A) to probate part of the
sentence. State v. Roundtree, 372 Ga. App.
518, 904 S.E.2d 694, 2024 Ga. App. LEXIS
319 (2024).

RESEARCH REFERENCES

ALR.
Review of excessiveness of sentence for

conviction of felon in possession of weapon

or firearm — 21st century state court
cases, 76 A.L.R.7th 2.

17-10-9.1. Voluntary surrender to county jail or correctional
institution; release of defendant.

(a) When a defendant who pleads nolo contendere or guilty or is
convicted of an offense against the laws of this state other than:

(1) Treason;

(2) Murder;

(3) Rape;

(4) Aggravated sodomy;
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(5) Armed robbery;

(5.1) Home invasion in any degree;

(6) Aircraft hijacking and hijacking a motor vehicle in the first
degree;

(7) Aggravated child molestation;

(8) Manufacturing, distributing, delivering, dispensing, adminis-
tering, selling, or possessing with intent to distribute any controlled
substance classified under Code Section 16-13-25 as Schedule I or
under Code Section 16-13-26 as Schedule II;

(9) Trafficking of substances in violation of Code Section 16-13-31;

(10) Kidnapping, arson, or burglary in any degree if the person, at
the time such person was charged, has previously been convicted of,
was on probation or parole with respect to, or was on bail for
kidnapping, arson, aggravated assault, burglary in any degree, or one
or more of the offenses listed in paragraphs (1) through (9) of this
subsection;

(11) Child molestation;

(12) Robbery;

(13) Aggravated assault; or

(14) Voluntary manslaughter

is sentenced to a term of confinement in a county jail or a correctional
institution operated by or under the jurisdiction and supervision of the
Department of Corrections, the sentencing judge may release the
defendant pending the defendant’s surrendering to a county jail or to a
correctional institution designated by the Department of Corrections as
authorized in this Code section. The sentencing court may release the
defendant on bond or may release the defendant on the defendant’s
personal recognizance. This Code section shall not be construed to limit
the court’s authority in prescribing conditions of probation.

(b) Any defendant who has been released on bond and who has
complied with all of the conditions of the bond and any other defendant
who, in the opinion of the sentencing judge, is deemed worthy of the
procedure to surrender voluntarily, may be eligible to participate in the
program. However, the sentencing judge shall be the sole and final
arbiter concerning eligibility and the defendant shall have no right to
appeal such decision.

(c) When a defendant submits a request to the sentencing judge to be
allowed to surrender voluntarily to a county jail or a correctional
facility, the judge may consider the request and if, taking into the
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consideration the crime for which the defendant is being sentenced, the
history of the defendant, and any other factors which may aid in the
decision, the judge determines that the granting of the request will pose
no threat to society, the defendant shall be remanded to the supervision
of a community supervision officer, county or Department of Juvenile
Justice juvenile probation officer, or probation officer serving pursuant
to Article 6 of Chapter 8 of Title 42 by the judge and ordered to
surrender voluntarily to a county jail designated by the court or to a
correctional institution as thereafter designated by the Department of
Corrections. The surrender date shall be a date thereafter specified as
provided in subsection (d) of this Code section. The sentence of any
defendant who is released pursuant to this Code section shall not begin
to run until such person surrenders to the facility designated by the
court or by the department, provided that such person shall receive
credit toward his or her sentence for time spent in confinement
awaiting trial as provided in Code Section 17-10-11.

(d) In the event the defendant is ordered to surrender voluntarily to
a county jail, the court shall designate the date on which the defendant
shall surrender, which shall not be more than 120 days after the date of
conviction. When the sentencing judge issues an order requiring a
defendant to surrender voluntarily to a correctional institution, the
Department of Corrections shall authorize the commitment and desig-
nate the correctional institution to which the defendant shall report
and the date on which the defendant is to report, which date shall not
be more than 120 days after the date of conviction. Upon such
designation, the department shall notify the community supervision
officer, county or Department of Juvenile Justice juvenile probation
officer, or probation officer serving pursuant to Article 6 of Chapter 8 of
Title 42, as applicable, who shall notify the defendant accordingly.
Subsistence and transportation expenses en route to the correctional
institution shall be borne by the defendant.

(e) The provisions of this Code section shall not apply to any
defendant convicted of a capital felony.

(f) If the defendant fails to surrender voluntarily as directed and
required, the defendant may be charged with the offense of bail jumping
pursuant to subsection (a) of Code Section 16-10-51 or the offense of
escape pursuant to paragraph (3) of subsection (a) of Code Section
16-10-52 and, if convicted of such crimes, shall be punished as provided
by law; or may be cited for contempt of court by the sentencing judge
and, if convicted of contempt, the defendant shall be punished as
provided in Code Section 15-6-8.

(g) The Department of Corrections is authorized and directed to
promulgate such rules and regulations as may be necessary to effectu-
ate the purposes of this Code section.
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History.
Code 1981, § 17-10-9.1, enacted by Ga.

L. 1989, p. 607, § 1; Ga. L. 1994, p. 1625,
§ 6; Ga. L. 2012, p. 899, § 8-10/HB 1176;
Ga. L. 2014, p. 426, § 10/HB 770; Ga. L.
2015, p. 422, § 5-33/HB 310; Ga. L. 2017,
p. 417, § 3-3/SB 104; Ga. L. 2025, p. 460,
§ 2-7/SB 79, effective July 1, 2025.
Amendments.

The 2025 amendment, effective July
1, 2025, substituted “Trafficking of sub-
stances in violation of Code Section 16-13-
31;” for “Violating Code Section 16-13-31,
relating to trafficking in cocaine or mari-

juana;” in paragraph (a)(9). See Editor’s
note for applicability.
Editor’s notes.

Ga. L. 2025, p. 460, § 1-1/SB 79, not
codified by the General Assembly,
provides: “This Act shall be known and
may be cited as the ‘Fentanyl Eradication
and Removal Act.’”

Ga. L. 2025, p. 460, § 3-1/SB 79, not
codified by the General Assembly,
provides that the 2025 amendment shall
be applicable to all offenses committed on
or after July 1, 2025.

17-10-10. Concurrent sentences.

JUDICIAL DECISIONS

General Consideration

Consecutive sentences allowed. —
Because the defendant’s Clayton County
sentence was within the statutory range
of punishment and the sentencing court
had the discretion to run the sentence

consecutive to the defendant’s previously
entered Fulton County sentence, the de-
fendant’s Clayton County sentence was
not void. State v. Boddie, 374 Ga. App.
725, 913 S.E.2d 860, 2025 Ga. App. LEXIS
116 (2025).

RESEARCH REFERENCES

ALR.
Review of excessiveness of sentence for

conviction of felon in possession of weapon

or firearm — 21st century state court
cases, 76 A.L.R.7th 2.

17-10-11. Granting of credit generally; exceptions; use in deter-
mining parole eligibility; applicability of Code sec-
tion.

JUDICIAL DECISIONS

Credit improperly denied. — Trial
court erred to the extent the court limited
the defendant’s credit for time served. The
trial court erred in stating that the defen-
dant had never started probation so the
defendant was required to serve the full

two years of probation beginning from the
date of the resentencing hearing.
Thelusma v. State, 356 Ga. App. 495, 847
S.E.2d 852, 2020 Ga. App. LEXIS 470
(2020).

17-10-15. AIDS transmitting crimes; requiring defendant to sub-
mit to HIV test; report of results.

Law reviews.
For note, “HIV No Longer a Death Sen-

tence But Still a Life Sentence: The Con-

stitutionality of HIV Criminalization Un-
der the Eighth Amendment,” see 56 Ga. L.
Rev. 1189 (2022).
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17-10-17. Sentencing of defendants guilty of crimes involving
bias or prejudice; identification of increased sentence.

Cross references.
Antisemitism protected class, § 50-1-12.

17-10-21. Vacating of sentence for trafficking victim defendants.

(a)(1) A defendant convicted of an offense and sentenced, or a
defendant who was sentenced pursuant to Code Section 42-8-60 or
16-13-2, as a direct result of the defendant being the victim of an
offense of trafficking under Code Section 16-5-46 may petition the
court imposing the sentence to vacate such conviction and sentence or
the sentence imposed pursuant to Code Section 42-8-60 or 16-13-2.
Such court shall maintain the jurisdiction, power, and authority to
vacate such conviction and sentence.

(2) The defendant shall serve the petition provided for under
paragraph (1) of this subsection upon the prosecuting attorney, and
such petition:

(A) Shall be submitted on a form promulgated by the Attorney
General;

(B) Shall be submitted at any time following conviction and
sentencing for a misdemeanor or felony offense;

(C) Shall be submitted with a copy of his or her criminal history
background check report conducted by the Georgia Crime Informa-
tion Center that has been completed no more than three business
days prior to the filing of the petition; provided, however, that the
defendant shall not be charged a fee by the Georgia Crime
Information Center for a report produced for purposes of this Code
section; and

(D) May include documentation of a defendant’s status as a
victim of an offense of trafficking under Code Section 16-5-46 at the
time of the offense; provided, however, that official documentation
shall not be required to obtain relief under this Code section. Such
documentation shall create a rebuttable presumption that the
defendant was a victim of trafficking under Code Section 16-5-46.
As used in this subparagraph, the term “official documentation”
includes, but is not limited to, the following:

(i) A copy of an official record, certification, or eligibility letter
from a federal, state, tribal, or local proceeding showing that the
defendant was a victim of trafficking under Code Section 16-5-46;

(ii) An affidavit, a letter, or sworn testimony from a member of
the clergy, medical professional, member of a victim services
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organization, or certified, licensed, or registered professional
from whom the defendant has sought assistance, counseling, or
legal counsel related to his or her victimization; or

(iii) Any other evidence that the court determines is of suffi-
cient credibility or probative value.

(3) No defendant with an outstanding warrant issued by a juris-
diction in this state or any other state or by the United States shall
file a petition provided for under paragraph (1) of this subsection.

(4) If the prosecuting attorney, to the court, consents in writing to
the vacatur of such conviction or fails to respond to such petition
within 30 days of service, the court imposing the conviction and
sentence or the sentence imposed pursuant to Code Section 42-8-60 or
16-13-2 shall, without notice or hearing, issue an order vacating the
conviction and sentence or the sentence imposed pursuant to Code
Section 42-8-60 or 16-13-2 and shall also issue an order restricting
access to criminal history record information for such offense.

(5)(A) If the prosecuting attorney, to the court, objects in writing to
the petition, the court shall hold a hearing within 90 days of the
filing of the petition. The court shall hear evidence and determine,
by a preponderance of the evidence, whether the defendant com-
mitted such offense as a direct result of being the victim of an
offense of trafficking under Code Section 16-5-46. If the court finds,
by a preponderance of the evidence, that the defendant committed
such offense as a direct result of being the victim of an offense of
trafficking under Code Section 16-5-46, the court may issue an
order vacating the conviction and sentence or the sentence imposed
pursuant to Code Section 42-8-60 or 16-13-2. The vacatur of a
sentence under this paragraph which was imposed pursuant to
Code Section 42-8-60 or 16-13-2 shall result in the discharge and
dismissal of the action.

(B) If such order to vacate is issued, the court shall also issue an
order restricting access to criminal history record information for
such offense and no fee shall be charged by the Georgia Crime
Information Center or any other entity for restricting access to
criminal history record information under this paragraph.

(C) As used in this paragraph, the term “restrict” shall have the
same meaning as set forth in Code Section 35-3-37.

(b) When a petition provided for under subsection (a) of this Code
section is filed, it shall be filed under seal.

(c)(1) For any sentence vacated pursuant to this Code section, the
court vacating such sentence shall include in the order to vacate an
order for the return of any fines and fees paid by the defendant under
such sentence in the amount paid by the defendant.
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(2) The Georgia Crime Victims Emergency Fund, as provided for in
Chapter 15 of Title 17, shall be responsible for the return to the
defendant of fines and fees paid by the defendant.

(d) For purposes of considering a petition provided for under subsec-
tion (a) of this Code section, testimony from the defendant, petitioner,
expert witness, or any other party may be taken by the court by remote
electronic means.

History.
Code 1981, § 17-10-21, enacted by Ga.

L. 2020, p. 90, § 2/SB 435; Ga. L. 2022, p.
601, § 1/SB 565; Ga. L. 2024, p. 421, §
2/HB 1201, effective April 24, 2024.
Amendments.

The 2022 amendment, effective May
9, 2022, rewrote subparagraph (a)(2)(B),
which read: “Shall be submitted no earlier
than six months following conviction and
sentencing for a misdemeanor offense or
no earlier than one year following comple-
tion of the sentence for a felony offense;”;
substituted “When a petition” for “When
the petition” in subsection (b); rewrote
subsection (c), which read: “For any sen-
tence vacated pursuant to this Code sec-
tion, any fines and fees paid by the defen-
dant under such sentence shall be
returned to the defendant in the amount
paid by the defendant.”; and, in subsection
(d), substituted “a petition provided for
under subsection (a) of this Code section”
for “such petition” at the beginning and

inserted “, petitioner, expert witness,”
near the middle.

The 2024 amendment, effective April
24, 2024, in the first sentence in para-
graph (a)(1), inserted “, or a defendant
who was sentenced pursuant to Code Sec-
tion 42-8-60 or 16-13-2,” near the begin-
ning and added “and sentence or the sen-
tence imposed pursuant to Code Section
42-8-60 or 16-13-2” at the end; in para-
graph (a)(4), inserted “or the sentence
imposed pursuant to Code Section 42-8-60
or 16-13-2” twice; and added “or the sen-
tence imposed pursuant to Code Section
42-8-60 or 16-13-2. The vacatur of a sen-
tence under this paragraph which was
imposed pursuant to Code Section 42-8-60
or 16-13-2 shall result in the discharge
and dismissal of the action.” at the end of
subparagraph (a)(5)(A).
Law reviews.

For article on the 2024 amendment of
this Code section, see 41 Ga. St. U.L. Rev.
61 (2024).

17-10-22. Consideration of past violence or abuse against defen-
dant during sentencing.

(a) At the time of sentencing, the defendant may present evidence
that he or she was subjected to acts of family violence, dating violence,
or child abuse, as such acts are described in Code Sections 19-13-1,
19-13A-1, and 19-15-1, respectively, and that such acts were a
significant contributing factor for the offense for which the defendant is
being sentenced. The rules of evidence shall apply to such presentation
of evidence except that the following evidence shall be admissible:

(1) Hearsay;

(2) Character evidence;

(3) Evidence indicating the defendant sought law enforcement
assistance;

(4) Evidence indicating the defendant sought services from a
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counselor, social worker, domestic violence program, or other relevant
agency or service provider;

(5) Evidence indicating the defendant sought medical attention;

(6) Evidence of prior statements regarding the acts of family
violence, dating violence, or child abuse, as such acts are described in
Code Sections 19-13-1, 19-13A-1, and 19-15-1, respectively;

(7) Evidence of the effects of battering and post-traumatic stress
disorder on the defendant;

(8) Evidence pertaining to the alleged perpetrator’s history of
other acts of family violence, dating violence or child abuse, as such
acts are described in Code Sections 19-13-1, 19-13A-1, and 19-15-1,
respectively, including, but not limited to, temporary protective order
petitions, ex parte orders, and final orders in which the alleged
perpetrator is the respondent;

(9) Expert testimony, including facts and circumstances relating to
the family violence, dating violence, or child abuse, as such acts are
described in Code Sections 19-13-1, 19-13A-1, and 19-15-1,
respectively, that are the bases of such expert’s opinion; and

(10) Any other evidence that the court determines is of sufficient
credibility or probative value.

(b) The court shall impose a sentence as provided in subsection (c) of
this Code section if the court finds that:

(1) By a preponderance of the evidence, the defendant was sub-
jected to acts of family violence, dating violence, or child abuse, as
such acts are described in Code Sections 19-13-1, 19-13A-1, and
19-15-1, respectively, and such acts were a significant contributing
factor to the offense; or

(2) The best interest of justice and welfare of society would be
served; provided, however, that such finding shall only be entered
with the consent of the state.

(c) Upon a finding provided for in subsection (b) of this Code section:

(1) A person convicted of a crime punishable by death or by life
imprisonment shall be punished by imprisonment for not less than
ten years nor more than 30 years. In the court’s discretion, the judge
may depart from such mandatory minimum sentence when the
prosecuting attorney and the defendant have agreed to a sentence
that is below such mandatory minimum. Notwithstanding any other
provision of law to the contrary, such sentence may be reduced by any
form of parole or early release administered by the State Board of
Pardons and Paroles or by any earned time, early release, work

17-10-22 17-10-22CRIMINAL PROCEDURE

144 2025 Supp.



release, leave, or other sentence-reducing measures under programs
administered by the Department of Corrections.

(2) A person convicted of a felony other than a felony punishable by
death or life imprisonment shall be punished by imprisonment for not
less than one year nor more than one-half the maximum period of
time for which he or she could have been sentenced, by one-half the
maximum fine to which he or she could have been subjected, or both.

History.
Code 1981, § 17-10-22, enacted by Ga. L.

2025, p. 497, § 6/HB 582, effective July 1,
2025.
Effective date.

This Code section became effective July
1, 2025.

Editor’s notes.
Ga. L. 2025, p. 497, § 1/HB 582, not

codified by the General Assembly,
provides: “This Act shall be known and
may be cited as the ‘Georgia Survivor
Justice Act.’”

ARTICLE 2

DEATH PENALTY GENERALLY

17-10-30. Procedure for imposition of death penalty generally.

Law reviews.
For comment, “Making the Murderer’s

Voyeurs: The Influence of Violent Crime
Exposure, Social Movements, and Desen-

sitization on Georgia’s Treatment of the
Death Penalty,” see 72 Mercer L. Rev. 883
(2021).

JUDICIAL DECISIONS

ANALYSIS

MITIGATING CIRCUMSTANCES

AGGRAVATING CIRCUMSTANCES

4. OUTRAGEOUSLY OR WANTONLY VILE, HORRIBLE, OR INHUMAN CIRCUMSTANCES

Mitigating Circumstances

Consideration of mitigating cir-
cumstances when imposing life with-
out parole sentence. — Trial court did
not err in sentencing defendant to life
without the possibility of parole as the
Georgia Supreme Court has rejected the
contention that a trial court cannot sen-
tence a convicted murderer to life without
the possibility of parole without first con-
sidering any mitigating or aggravating
circumstances that would be taken into
account in a death penalty case. Mitchell
v. State, 314 Ga. 566, 878 S.E.2d 208, 2022
Ga. LEXIS 242 (2022).

Aggravating Circumstances

4. Outrageously or Wantonly Vile,
Horrible, or Inhuman

Circumstances

Death penalty when murder com-
mitted for luring someone into rela-
tionship. — Georgia Supreme Court held
the defendant’s death sentence was not
imposed under the influence of passion,
prejudice, or any other arbitrary factor as
it was the jury’s reaction to the evidence
before it, which showed that, after weeks
of careful planning, the defendant ruth-
lessly executed the prolonged attack on
and brutal murder of the defendant’s for-
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Aggravating Circumstances (Cont’d)
4. Outrageously or Wantonly Vile,

Horrible, or Inhuman
Circumstances (Cont’d)

mer fiancée’s son for the purpose of ma-
nipulating the former fiancée into resum-

ing a relationship and returning to live
with the defendant. Young v. State, 312
Ga. 71, 860 S.E.2d 746, 2021 Ga. LEXIS
490 (2021), cert. denied, 142 S. Ct. 1206,
212 L. Ed. 2d 215, 2022 U.S. LEXIS 1302
(2022).

17-10-31. Requirement of jury finding of aggravating circum-
stance and recommendation of death penalty prior to
imposition; arguments of counsel during sentencing
phase; jury instructions; actions of judge in event of
failure to reach unanimous verdict.

Law reviews.
For comment, “Making the Murderer’s

Voyeurs: The Influence of Violent Crime
Exposure, Social Movements, and Desen-

sitization on Georgia’s Treatment of the
Death Penalty,” see 72 Mercer L. Rev. 883
(2021).

17-10-33. Imposition of sentence of death upon judgment of
death; to whom copies of sentence sent; conveying
defendant to state correctional institution; expenses
of transporting defendant.

Law reviews.
For comment, “Making the Murderer’s

Voyeurs: The Influence of Violent Crime
Exposure, Social Movements, and Desen-

sitization on Georgia’s Treatment of the
Death Penalty,” see 72 Mercer L. Rev. 883
(2021).

17-10-35. Review of death sentences by Supreme Court; for-
warding of record and transcript; scope of review;
written briefs and oral argument; similar cases to be
included in decision; direct appeal to be consolidated
with sentence review.

Law reviews.
For comment, “Making the Murderer’s

Voyeurs: The Influence of Violent Crime
Exposure, Social Movements, and Desen-

sitization on Georgia’s Treatment of the
Death Penalty,” see 72 Mercer L. Rev. 883
(2021).

JUDICIAL DECISIONS

ANALYSIS

GENERAL CONSIDERATION

FACTORS REVIEWED BY COURT

3. EXCESSIVE OR DISPROPORTIONATE SENTENCES
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General Consideration

Evidence was sufficient to support
death penalty. — Defendant’s death sen-
tence was not excessive or disproportion-
ate to the penalty imposed in similar cases
because the crimes were brutal, unpro-
voked attacks on minor victims that went
well beyond the robbery that served as
defendant’s initial motive. Defendant
forced the victims to strip naked, bound
the 15-year-old male victim, raped and
strangled the 13-year-old female victim,
viciously stabbed both of the victims re-
peatedly with a sharp instrument like a
screwdriver, and then left them in the
woods to bleed to death. Moody v. State,
316 Ga. 490, 888 S.E.2d 109, 2023 Ga.
LEXIS 98 (2023), cert. denied, 144 S. Ct.
697, 217 L. Ed. 2d 391, 2024 U.S. LEXIS
490 (2024).

Factors Reviewed by Court

3. Excessive or Disproportionate
Sentences

Death sentences upheld.
Upon its review of the evidence, includ-

ing the evidence regarding the defendant’s
alleged intellectual disability and mental
illness, the supreme court concluded that

the death sentences were not dispropor-
tionate punishments given that defendant
committed each murder while engaged in
the capital felony of murder as to the
other, and the murder of one victim was
outrageously or wantonly vile, horrible, or
inhuman in that it involved depravity of
mind. Brookins v. State, 315 Ga. 86, 879
S.E.2d 466, 2022 Ga. LEXIS 271 (2022),
cert. denied, 143 S. Ct. 2470, 216 L. Ed. 2d
437, 2023 U.S. LEXIS 1912 (2023).

Defendant’s death sentence was not
imposed under the influence of pas-
sion. — Georgia Supreme Court held the
defendant’s death sentence was not im-
posed under the influence of passion,
prejudice, or any other arbitrary factor as
it was the jury’s reaction to the evidence
before it, which showed that, after weeks
of careful planning, the defendant ruth-
lessly executed the prolonged attack on
and brutal murder of the defendant’s for-
mer fiancée’s son for the purpose of ma-
nipulating the former fiancée into resum-
ing a relationship and returning to live
with the defendant. Young v. State, 312
Ga. 71, 860 S.E.2d 746, 2021 Ga. LEXIS
490 (2021), cert. denied, 142 S. Ct. 1206,
212 L. Ed. 2d 215, 2022 U.S. LEXIS 1302
(2022).

17-10-35.1. Review of pretrial proceedings when death penalty
is sought; reports investigating reversible error;
transmittal of reports to Supreme Court; orders
regarding review; Attorney General assistance; res
judicata; applicability; waiver of rights.

(a) In cases in which the death penalty is sought, there may be a
review of all pretrial proceedings by the Supreme Court upon a
determination by the trial judge under Code Section 17-10-35.2 that
such review is appropriate. The review shall be initiated by the trial
judge’s filing in the office of the clerk of superior court and delivering to
the parties a report certifying that all pretrial proceedings in the case
have been completed and that the case stands ready for trial. Within
ten days after the filing of the report or the receipt of transcripts of the
proceedings, whichever is later, the prosecutor and the defendant may
each file with the clerk of superior court and serve upon the opposing
party a report identifying all areas of the pretrial proceedings with
respect to which reversible error may arguably have occurred. Either
party may consolidate with such report an application for appeal with
respect to any order, decision, or judgment entered in the case. Any such
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application for appeal shall be in the form otherwise appropriate under
subsection (b) of Code Section 5-6-34, but:

(1) Any such application for appeal shall be filed with the clerk of
superior court rather than the clerk of the Supreme Court;

(2) The opposing party shall not be required or permitted to
respond to such an application for appeal; and

(3) No certificate of immediate review shall be required for the
filing of such application for appeal.

(b) The reports of the trial judge, prosecutor, prosecuting attorney,
and defendant under subsection (a) of this Code section shall be in the
form of standard questionnaires prepared and supplied by the Supreme
Court. Such questionnaires shall be designed to determine whether
there is arguably any existence of reversible error with respect to any of
the following matters:

(1) Any proceedings with respect to change of venue;

(2) Any proceedings with respect to recusal of the trial judge;

(3) Any challenge to the jury array;

(4) Any motion to suppress evidence;

(5) Any motion for psychiatric or other medical evaluation;

(6) Any proceedings with respect to a pretrial determination of
intellectual disability; and

(7) Any other matter deemed appropriate by the Supreme Court.

(c) Upon the filing of the reports of the parties, the clerk of superior
court shall transmit to the Supreme Court the report of the trial judge,
the transcripts of proceedings, and the reports of the parties together
with any application for appeal consolidated therewith. A copy of all of
the foregoing shall also be delivered by the clerk of superior court to the
Attorney General.

(d) The Supreme Court shall issue an order granting review of the
pretrial proceedings, or portions thereof, or denying review within 45
days of the date on which the case was received. The order of the
Supreme Court shall identify the matters which shall be subject to
review, and such matters may include, but need not be limited to, any
matters called to the court’s attention in any of the reports or in any
application for appeal. No notice of appeal shall be required to be filed
if review of the pretrial proceedings is granted. An order granting
review of pretrial proceedings shall specify the period of time within
which each party shall file briefs and reply briefs with respect to the
matters identified in the Supreme Court’s order granting review. The
Supreme Court may order oral argument or may render a decision on
the record and the briefs.
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(e) If requested by the district attorney, the Attorney General shall
assist in the review and appeal provided for in this Code section.

(f) Review of any matter under this Code section shall, as to any
question passed on in such review, be res judicata as to such question
and shall be deemed to be the law of the case.

(g) The procedure under this Code section shall not apply to any
ruling or order made, invoked, or sought subsequent to the filing of the
report of the trial judge.

(h) The failure of either party to assert the rights given in this Code
section, or the failure of the Supreme Court to grant review, shall not
waive the right to posttrial review of any question review of which could
be sought under this Code section and shall not constitute an adjudi-
cation as to such question.

History.
Code 1981, § 17-10-35.1, enacted by Ga.

L. 1988, p. 1437, § 4; Ga. L. 2010, p. 420,
§ 1/HB 323; Ga. L. 2025, p. 575, § 4/HB
123, effective May 13, 2025.
Amendments.

The 2025 amendment, effective May
13, 2025, inserted “prosecuting attorney,”

near the beginning of subsection (b), de-
leted “and” at the end of paragraph (b)(5),
added paragraph (b)(6), and redesignated
former paragraph (b)(6) as present para-
graph (b)(7).

17-10-38. Death sentences generally.

Law reviews.
For comment, “Making the Murderer’s

Voyeurs: The Influence of Violent Crime
Exposure, Social Movements, and Desen-

sitization on Georgia’s Treatment of the
Death Penalty,” see 72 Mercer L. Rev. 883
(2021).

RESEARCH REFERENCES

ALR.
2021 to 2022 A.L.R. United States Su-

preme Court review, 73 A.L.R.7th 1.

17-10-41. Persons required to be present at executions.

Law reviews.
For comment, “Making the Murderer’s

Voyeurs: The Influence of Violent Crime
Exposure, Social Movements, and Desen-

sitization on Georgia’s Treatment of the
Death Penalty,” see 72 Mercer L. Rev. 883
(2021).
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CHAPTER 11

ASSESSMENT AND PAYMENT OF COSTS OF CRIMINAL
PROCEEDINGS

Article 1

General Provisions

Sec.
17-11-6. Awarding fees and costs to

certain defendants; proce-
dure.

RESEARCH REFERENCES

ALR.
Recovery of fees and costs for jury con-

sultation, focus group, or mock trial, 78
A.L.R.7th 4.

ARTICLE 1

GENERAL PROVISIONS

17-11-6. Awarding fees and costs to certain defendants; proce-
dure.

(a) In the event that:

(1) The prosecuting attorney in a felony or misdemeanor criminal
case is disqualified due to improper conduct on the part of such
prosecuting attorney; and

(2) Such criminal case is dismissed by the court or a subsequent
prosecutor tasked with prosecuting such case following such disquali-
fication;

any defendant against whom such charges are dismissed shall be
entitled to an award of all reasonable attorney’s fees and costs incurred
by the defendant in defending the case.

(b) A defendant entitled to fees and expenses as provided in this Code
section shall file a motion for reasonable attorney’s fees and costs within
45 days of the final termination of the underlying criminal case. The
judge to whom the criminal case was assigned shall consider and
determine such motion for reasonable attorney’s fees and costs without
a jury and shall award such reasonable attorney’s fees and costs as
provided for under this Code section to such defendant.

(c) Attorney’s fees and costs awarded under this Code section shall be
paid from the funds of the office of the prosecuting attorney as budgeted
by the county or counties comprising the judicial circuit of such
prosecuting attorney.
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History.
Code 1981, § 17-11-6, enacted by Ga. L.

2025, p. 887, § 1-1/SB 244, effective May
14, 2025.
Effective date.

This Code section became effective May
14, 2025. See Editor’s notes for applicabil-
ity.
Cross references.

Wrongful conviction and incarceration
compensation, § 17-22-1 et seq.

Editor’s notes.
Ga. L. 2025, p. 887, § 3-1(b)/SB 244, not

codified by the General Assembly,
provides that this Code section shall apply
to all criminal cases pending on and after
May 14, 2025.

CHAPTER 12

LEGAL DEFENSE FOR INDIGENTS

Article 2

Public Defenders

Sec.
17-12-25. Salary of public defender;

private practice prohibited.

Sec.
17-12-27. Appointment of assistant

public defenders; salary;
promotions.

RESEARCH REFERENCES

ALR.
Right of Indigent Defendant in State

Criminal Case to Mitigation Expert, 58
A.L.R.7th Art. 6.

ARTICLE 1

GEORGIA PUBLIC DEFENDER COUNCIL

17-12-1. Short title; Georgia Public Defender Council; responsi-
bilities.

JUDICIAL DECISIONS

Access to state funded experts and
investigators. — Trial court erred in
determining that the defendant, who was
indigent and represented by private, pro
bono counsel had neither a statutory right
under the Indigent Defense Act of 2003,
O.C.G.A. § 17-12-1 et seq., nor a
constitutional right to state-funded
experts and investigators needed to

prepare a defense. Contrary to the trial
court’s conclusion, the Act allowed the
defendant to obtain such ancillary defense
services through a contract between pro
bono counsel and either the Georgia
Public Defender Council or the
appropriate circuit public defender. Duke
v. State, 311 Ga. 135, 856 S.E.2d 250, 2021
Ga. LEXIS 89 (2021).
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17-12-2. Definitions.

JUDICIAL DECISIONS

Inquiry into eligibility for ap-
pointed counsel.

Remand was required because the trial
court never ruled on the question of
whether the defendant was actually indi-
gent under the Georgia Indigent Defense
Act of 2003, O.C.G.A. § 17-12-1 et seq.,
whether defense counsel was representing

the defendant on a pro bono basis, and
whether the defendant could have access
to state-funded ancillary defense services
by contracting with either the Georgia
Public Defenders Council or the
appropriate circuit public defender. Nails
v. State, 365 Ga. App. 313, 878 S.E.2d 281,
2022 Ga. App. LEXIS 438 (2022).

ARTICLE 2

PUBLIC DEFENDERS

17-12-24. Financial eligibility for indigent defense services rep-
resentation; operation of public defender’s office.

JUDICIAL DECISIONS

“Indigent person.”
Defendant was not indigent for the pur-

pose of appointing appellate counsel be-
cause the defendant failed to seek a re-
determination from the Circuit Defender’s

Office, which found the defendant was not
indigent in March 2011. Allen v. Daker,
311 Ga. 485, 858 S.E.2d 731, 2021 Ga.
LEXIS 264 (2021).

17-12-25. Salary of public defender; private practice prohibited.

(a) Each circuit public defender shall receive an annual salary equal
to the annual salary of a district attorney and shall receive any
cost-of-living adjustments that may be given by the General Assembly
in the General Appropriations Act for which district attorneys are
eligible. Any increase granted pursuant to this subsection shall become
effective at the same time that funds are made available for the
increase for such employees. Each circuit public defender may also be
entitled to an accountability court salary supplement as set forth in
Code Section 17-12-25.1.

(b) The county or counties comprising the judicial circuit may supple-
ment the salary of the circuit public defender in an amount as is or may
be authorized by local Act or in an amount as may be determined by the
governing authority of the county or counties, whichever is greater.

(c) No circuit public defender shall engage in the private practice of
law for profit or serve concurrently in any judicial office.

History.
Code 1981, § 17-12-25, enacted by Ga.

L. 2003, p. 191, § 1; Ga. L. 2004, Ex. Sess.,

p. ES3, § 18/HB 1EX; Ga. L. 2008, p. 846,
§ 32/HB 1245; Ga. L. 2009, p. 745, § 1/SB
97; Ga. L. 2012, p. 446, § 2-18/HB 642;
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Ga. L. 2015, p. 919, § 1-7/HB 279; Ga. L.
2022, p. 349, § 1/HB 1391.
Amendments.

The 2022 amendment, effective July
1, 2022, in subsection (a), rewrote the first
sentence, which read: “Each circuit public
defender shall receive an annual salary of
$99,526.00, and cost-of-living adjust-
ments may be given by the General As-
sembly in the General Appropriations Act
by a percentage not to exceed the average
percentage of the general increase in sal-

ary as may from time to time be granted to
employees of the executive, judicial, and
legislative branches of government; pro-
vided, however, that any increase for such
circuit public defender shall not include
within-grade step increases for which
classified employees as defined by Code
Section 45-20-2 are eligible.” and deleted
the former third sentence, which read:
“The Office of Planning and Budget shall
calculate the average percentage in-
crease.”

17-12-27. Appointment of assistant public defenders; salary;
promotions.

(a) Subject to the provisions of this Code section, the circuit public
defender in each judicial circuit is authorized to appoint:

(1) One assistant public defender for each superior court judge
authorized for the circuit, excluding the chief judge and senior judges;
and

(2) Subject to funds being appropriated by the General Assembly
or otherwise available, additional assistant public defenders as may
be authorized by the council. In authorizing additional assistant
public defenders, the council shall consider the caseload, present
staff, and resources available to each circuit public defender and shall
make authorizations as will contribute to the efficiency of individual
circuit public defenders and the effectiveness of providing adequate
legal defense for indigent defendants.

(b) Each assistant public defender appointed pursuant to subsection
(a) of this Code section shall be classified based on education, training,
and experience. The jobs of assistant public defenders and the mini-
mum qualifications required for appointment or promotion to each job
shall be established by the council based on education, training, and
experience and in accordance with the provisions of Code Sections
17-12-30 and 17-12-34.

(c) Each assistant public defender appointed pursuant to this Code
section shall be compensated based on a salary range established in
accordance with subsection (c) of Code Section 17-12-30. The salary
range for each job established in accordance with subsection (b) of this
Code section shall be as follows:

(1) Assistant public defender I. Not less than $38,124.00 nor more
than 65 percent of the compensation of the circuit public defender;

(2) Assistant public defender II. Not less than $40,884.00 nor more
than 70 percent of the compensation of the circuit public defender;
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(3) Assistant public defender III. Not less than $45,108.00 nor
more than 80 percent of the compensation of the circuit public
defender; and

(4) Assistant public defender IV. Not less than $52,176.00 nor
more than 95 percent of the compensation of the circuit public
defender.

(d) All personnel actions involving attorneys appointed pursuant to
this Code section shall be made by the circuit public defender in writing
in accordance with the provisions of Code Section 17-12-30.

(e)(1) All salary advancements shall be based on quality of work,
education, and performance.

(2) The salary of an assistant public defender appointed pursuant
to this Code section may be increased at the first of the calendar
month following the anniversary of his or her appointment.

(3) The salary of any assistant public defender who, subsequent to
his or her appointment pursuant to this Code section, is awarded an
LL.M. or S.J.D. degree by a law school recognized by the State Bar of
Georgia from which a graduate of or student enrolled therein is
permitted to take the bar examination or by a law school accredited
by the American Bar Association or the Association of American Law
Schools may be increased effective on the first day of the calendar
month following the award of the degree, provided that such advance-
ment does not exceed the maximum of the salary range applicable to
the attorney’s job classification.

(f) Any assistant public defender appointed pursuant to this Code
section may be promoted to the next highest job at any time the
attorney meets the minimum qualifications for such job, but in order to
be eligible for promotion, the attorney shall have served not less than
12 months in the job from which the attorney is to be promoted. When
an assistant public defender is promoted to the next highest job, the
assistant public defender shall enter the higher job at an annual salary
greater than the annual salary the assistant public defender was
receiving immediately prior to the promotion.

(g) All full-time state paid employees of the office of the circuit public
defender shall be state employees in the unclassified service as defined
by Chapter 20 of Title 45 with all benefits of such appointed state
employees as provided by law. A circuit public defender, assistant public
defender, or local public defender may be issued an employee identifi-
cation card by his or her employing agency; provided, however, that no
employer of any such public defender shall issue nor shall any public
defender display, wear, or carry any badge, shield, card, or other item
that is similar to a law enforcement officer’s badge or that could be
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reasonably construed to indicate that the public defender is a peace
officer or law enforcement official.

(h) Notwithstanding the provisions of subsection (g) of this Code
section, an employee of a local public defender office who was an
employee of the office on June 30, 2004, and who becomes a circuit
public defender or an employee of a circuit public defender office before
July 1, 2005, may elect, with the consent of the former employer and the
consent of the council, to remain an employee of the entity for which the
employee worked as a local public defender; and such entity shall be his
or her employer for all purposes, including, without limitation, compen-
sation and employee benefits. The right to make an election pursuant to
this subsection shall expire on July 1, 2005. The council shall reimburse
the appropriate entity for compensation, benefits, and employer contri-
butions under the federal Social Security Act, but the total payment
from the council to the entity on behalf of the employee shall not exceed
the amount otherwise payable to or for the employee under the
circumstance where the employee had become a state employee.

History.
Code 1981, § 17-12-28, enacted by Ga.

L. 2003, p. 191, § 1; Ga. L. 2004, p. 631,
§ 17; Ga. L. 2004, Ex. Sess., p. ES3,
§ 20/HB 1EX; Ga. L. 2005, p. 60, § 17/HB
95; Ga. L. 2006, p. 752, § 9/SB 503; Ga. L.
2009, p. 745, § 2/SB 97; Ga. L. 2012, p.

446, § 2-19/HB 642; Ga. L. 2022, p. 349, §
2/HB 1391.
Amendments.

The 2022 amendment, effective July
1, 2022, substituted “95 percent” for “90
percent” in paragraph (c)(4).

ARTICLE 3A

RECOVERY OF ATTORNEY’S FEES AND COSTS

17-12-51. Repayment of attorney’s fees as condition of proba-
tion.

JUDICIAL DECISIONS

Failure to assess ability to pay. —
Defendant’s convictions for unlawful acts
of violence in a penal institution, O.C.G.A.
§ 16-10-56, were upheld as despite
counsel’s deficiencies no prejudice was
found since the video evidence strongly
corroborated the charges and defendant
failed to show how additional witnesses or

evidence could have changed the outcome,
but the portion of the sentence imposing a
$500 attorney fee was vacated as the trial
court failed to properly assess defendant’s
ability to pay the fee. White v. State, 374
Ga. App. 242, 912 S.E.2d 118, 2025 Ga.
App. LEXIS 27 (2025).
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CHAPTER 14

RESTITUTION AND DISTRIBUTION OF PROFITS TO
VICTIMS OF CRIMES

ARTICLE 1

RESTITUTION

17-14-3. Requirement of restitution by offender as condition of
relief generally.

JUDICIAL DECISIONS

Amount of restitution. — There was
no error in the imposition of restitution
since there was no dispute about the
amount of restitution due, thus eliminat-
ing the trial court’s obligation to conduct a
hearing. Moreover, the defendant never

requested a hearing, nor did the defen-
dant move for a continuance or ask to
present any evidence with regard to resti-
tution. Townsend v. State, 357 Ga. App.
111, 848 S.E.2d 210, 2020 Ga. App. LEXIS
574 (2020).

17-14-7. Right of offender to offer restitution plan to ordering
authority; consideration and adoption of plan; hearing
to determine restitution; burden of proof; liability
among multiple offenders; payment for multiple vic-
tims; waiver of victim’s rights.

JUDICIAL DECISIONS

Restitution order proper. — There
was no error in the imposition of restitu-
tion since there was no dispute about the
amount of restitution due, thus eliminat-
ing the trial court’s obligation to conduct a
hearing. Moreover, the defendant never
requested a hearing, nor did the defen-
dant move for a continuance or ask to
present any evidence with regard to resti-
tution. Townsend v. State, 357 Ga. App.
111, 848 S.E.2d 210, 2020 Ga. App. LEXIS
574 (2020).

Restitution inappropriate after
state failed to prove value of vehicle.
— Because neither the truck owner nor
the mechanic were able to provide a fact-
supported opinion as to the value of the
truck or even sufficient testimony such
that the factfinder could form an estimate
of the value, the order requiring defen-
dant to pay restitution for the damaged
truck was vacated. There was no testi-
mony from the owner regarding the

amount of money she expended on repairs
to the truck in exchange for its transfer or
even when the transfer took place. Sadler
v. State, 367 Ga. App. 756, 888 S.E.2d 324,
2023 Ga. App. LEXIS 222 (2023).

In a case wherein the defendant was
ordered to pay $4,524.43 in restitution to
the victim for damaging her vehicle, the
restitution award was vacated because it
was not supported by sufficient evidence
as evidence of the vehicle’s fair market
value before the damage was required to
determine if the cost of repairs exceeded
the vehicle’s value and a repair estimate
alone was not sufficient evidence to sus-
tain a restitution award. Truss v. State,
2024 Ga. App. LEXIS 492.

Absence of hearing and prior agree-
ment vacated restitution. — Restitu-
tion order had to be vacated because the
order lacked an evidentiary basis and the
trial court failed to comply with the rel-
evant statutory requirements, including
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holding a hearing under O.C.G.A. §
17-14-7. Henderson v. State, 361 Ga. App.

159, 863 S.E.2d 532, 2021 Ga. App. LEXIS
450 (2021).

17-14-9. Amount of restitution.

JUDICIAL DECISIONS

Measure of damages. — In a case
wherein the defendant was ordered to pay
$4,524.43 in restitution to the victim for
damaging her vehicle, the restitution
award was vacated because it was not
supported by sufficient evidence as evi-
dence of the vehicle’s fair market value
before the damage was required to deter-
mine if the cost of repairs exceeded the
vehicle’s value and a repair estimate alone
was not sufficient evidence to sustain a
restitution award. Truss v. State, 2024 Ga.
App. LEXIS 492.

Proof of amount. — Because neither
the truck owner nor the mechanic were
able to provide a fact-supported opinion as
to the value of the truck or even sufficient
testimony such that the factfinder could
form an estimate of the value, the order
requiring defendant to pay restitution for
the damaged truck was vacated. There
was no testimony from the owner regard-

ing the amount of money she expended on
repairs to the truck in exchange for its
transfer or even when the transfer took
place. Sadler v. State, 367 Ga. App. 756,
888 S.E.2d 324, 2023 Ga. App. LEXIS 222
(2023).

Evidence was sufficient to autho-
rize judgment, etc.

Evidence presented at trial — including
the opinion testimony that the fair market
value of the trailer was at least $23,000
before being vandalized, the opinion testi-
mony that the vandalism caused $15,000
worth of damage, the evidence of lost
earnings, and the testimony that numer-
ous panels of the trailer had to be replaced
— was sufficient to establish by a prepon-
derance of the evidence that the amount of
damage to the trailer was at least
$12,401. De La Cruz v. State, 358 Ga. App.
822, 856 S.E.2d 397, 2021 Ga. App. LEXIS
134 (2021).

CHAPTER 15

VICTIM COMPENSATION

Sec.
17-15-8. Required findings; amount

of award; method of pay-
ment; rejection of claim; re-
ductions; exemptions; effec-
tive date for awards;
psychological counseling for
relatives of deceased; me-

Sec.
morials for victims of DUI
homicide.

17-15-17. Return of fines and fees paid
by defendants with vacated
convictions; regulation; pay-
ments.

17-15-8. Required findings; amount of award; method of pay-
ment; rejection of claim; reductions; exemptions; effec-
tive date for awards; psychological counseling for rela-
tives of deceased; memorials for victims of DUI
homicide.

(a) No award may be made unless the board or director finds that:
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(1) A crime was committed;

(2) The crime directly resulted in the victim’s physical injury,
serious mental or emotional trauma, or financial hardship as a result
of the victim’s physical injury, serious mental or emotional trauma, or
the victim’s death;

(3) Police records, records of an investigating agency, or records
created pursuant to a mandatory reporting requirement show that
the crime was promptly reported to the proper authorities. In no case
may an award be made where the police records, records of an
investigating agency, or records created pursuant to a mandatory
reporting requirement show that such report was made more than 72
hours after the occurrence of such crime unless the board, for good
cause shown, finds the delay to have been justified and provided,
further, that good cause shall be presumed if the person is eligible for
awards pursuant to this chapter corresponding to subparagraph
(a)(1)(D) of Code Section 17-15-7; and

(4) The applicant has pursued restitution rights against any
person who committed the crime unless the board or director deter-
mines that such action would not be feasible.

(a.1) The board, upon finding that any claimant or award recipient
has not fully cooperated with all law enforcement agencies, may deny,
reduce, or withdraw any award.

(b) Any award made pursuant to this chapter shall be in an amount
not exceeding actual expenses, including indebtedness reasonably
incurred for medical expenses, loss of wages, funeral expenses, mental
health counseling, or support for dependents of a deceased victim
necessary as a direct result of the injury or hardship upon which the
claim is based.

(b.1)(1) Payments made by the board to medical service providers for
compensation for medical services shall be made in accordance with
the list of usual, customary, and reasonable charges for medical
services published by the State Board of Workers’ Compensation as
provided for in Code Section 34-9-205 unless an investigation of the
charges by the board determines that there is a reasonable health
care justification for the deviation from such list of usual, customary,
and reasonable charges.

(2) Payments made to and accepted by a medical provider shall be
considered payment in full for the charges with respect to the board,
victim, and claimant.

(c)(1) Notwithstanding any other provisions of this chapter, no award
made under the provisions of this chapter shall exceed $1,000.00 in
the aggregate; provided, however, that with respect to any claim filed

17-15-8 17-15-8CRIMINAL PROCEDURE

158 2025 Supp.



with the board as a result of a crime occurring on or after July 1,
1994, no award made under the provisions of this chapter payable to
a claimant sustaining economic loss because of injury to or death of a
victim shall exceed $5,000.00 in the aggregate; provided, further, that
with respect to any claim filed with the board as a result of a crime
occurring on or after July 1, 1995, no award made under the
provisions of this chapter payable to a claimant sustaining economic
loss because of injury to or death of a victim shall exceed $10,000.00
in the aggregate; provided, further, that with respect to any claim
filed with the board as a result of a crime occurring on or after July
1, 2002, no award made under the provisions of this chapter payable
to a claimant sustaining economic loss because of injury to or death
of a victim shall exceed $25,000.00 in the aggregate; provided,
further, that with respect to any claim filed with the board for serious
mental or emotional trauma, no award shall be made for a crime
occurring before July 1, 2009.

(2) No award under this chapter for the following losses shall
exceed the maximum amount authorized:

Category Maximum Award
Lost wages $ 10,000.00
Funeral expenses 6,000.00
Financial hardship or

loss of support 10,000.00
Medical 15,000.00
Counseling 3,000.00
Crime scene sanitization 1,500.00

(d) In determining the amount of an award, the director and board
shall determine whether because of his or her conduct the victim
contributed to the infliction of his or her injury, serious mental or
emotional trauma, or financial hardship, and the director and board
may reduce the amount of the award or reject the claim altogether in
accordance with such determination.

(e) The director and board may reject an application for an award
when the claimant has failed to cooperate in the verification of the
information contained in the application.

(f) Any award made pursuant to this chapter may be reduced by or
set off by the amount of any payments received or to be received as a
result of the injury, serious mental or emotional trauma:

(1) From or on behalf of the person who committed the crime; and

(2) From any other private or public source, including an award of
workers’ compensation pursuant to the laws of this state,

provided that private sources shall not include contributions received
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from family members or persons or private organizations making
charitable donations to a claimant.

(g) No award made pursuant to this chapter shall be subject to
garnishment, execution, or attachment other than for expenses result-
ing from the injury or serious mental or emotional trauma which is the
basis for the claim.

(h) An award made pursuant to this chapter shall not constitute a
payment which is treated as ordinary income under either the provi-
sions of Chapter 7 of Title 48 or, to the extent lawful, under the United
States Internal Revenue Code.

(i) Notwithstanding any other provisions of this chapter to the
contrary, no awards from state funds shall be paid to a claimant for a
crime which occurred prior to July 1, 1989.

(j) In any case where a crime results in death, the spouse, parents,
stepparents, children, stepchildren, siblings, or stepsiblings of such
deceased victim may be considered eligible for an award for the cost of
psychological counseling which is deemed necessary as a direct result of
said criminal incident. The maximum award for said counseling ex-
penses shall not exceed $3,000.00 for each claimant identified in this
subsection.

(k)(1) In addition to any other award authorized by this Code section,
in any case where a deceased was a victim of homicide by vehicle
caused by a violation of Code Section 40-6-391 on any road which is
part of the state highway system, upon request of the next of kin of
the deceased, an award of compensation in the form of a memorial
sign erected by the Department of Transportation as provided by this
subsection shall be paid to an eligible claimant.

(2) The provisions of paragraph (4) of subsection (a) of this Code
section shall not apply for purposes of eligibility for awards made
under this subsection, and the value of any award paid to a claimant
under this subsection shall not apply toward or be subject to any
limitation on award amounts paid to any claimant under other
provisions of this Code section.

(3) The Department of Transportation, upon receiving payment for
the cost of materials and labor from the board, shall upon request of
the next of kin of the deceased erect a sign memorializing the
deceased on the right of way of such public highway at the location of
the accident or as near thereto as safely and reasonably possible and
shall maintain such sign for a period of five years from the date the
sign is erected unless its earlier removal is requested in writing by
the next of kin. Such sign shall be 24 inches wide by 36 inches high
and depict a map of the State of Georgia, with a dark blue background
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and a black outline of the state boundaries. A border of white stars
shall be placed on the inside of the state boundaries, and the sign
shall contain the words “In Memory of (name), DUI Victim (date of
accident).”

(4) In the event of multiple such claims arising out of a single
motor vehicle accident, the names of all deceased victims for whom
such claims are made and for whom a request has been made by the
next of kin of the deceased may be placed on one such sign or, if
necessary, on one such sign and a plaque beneath of the same color as
the sign. In the event of multiple claims relating to the same deceased
victim, no more than one such sign shall be paid for and erected for
such victim.

History.
Code 1981, § 17-15-8, enacted by Ga. L.

1988, p. 591, § 1; Ga. L. 1992, p. 2426,
§§ 4, 5; Ga. L. 1994, p. 1800, § 6; Ga. L.
1995, p. 385, § 1; Ga. L. 1997, p. 481, § 4;
Ga. L. 2002, p. 843, § 3; Ga. L. 2004, p.
631, § 17; Ga. L. 2004, p. 709, § 4; Ga. L.
2009, p. 195, § 6/SB 172; Ga. L. 2011, p.
217, § 6/HB 200; Ga. L. 2014, p. 354,
§ 1/SB 187; Ga. L. 2014, p. 354, § 17/SB
340; Ga. L. 2015, p. 1029, § 2/SB 79; Ga.
L. 2021, p. 510, § 1/HB 141; Ga. L. 2024,

p. 1052, § 6(12)/SB 448, effective July 1,
2024.
Amendments.

The 2021 amendment, effective July
1, 2022, added subsection (b.1).

The 2024 amendment, effective July
1, 2024, part of an Act to revise, modern-
ize, and correct the Code, in the first
sentence in subsection (j), substituted
“stepparents” for “step-parents”, “step-
children” for “step-children”, and “stepsib-
lings” for “step-siblings”.

17-15-11. False claims.

RESEARCH REFERENCES

ALR.
Liability Under False Claims Act, 31

U.S.C.A. §§ 3729 to 3733 for False or
Fraudulent Certification of Medical
Necessity for Genetic Testing, 81 A.L.R.
Fed. 3d 1.

Liability Under False Claims Act (31
U.S.C.A. § 3729(a)(1)(A), (B)) for
Submitting False Claims or Making False
Statements Regarding Hospice Care, 83
A.L.R. Fed. 3d 4.

17-15-17. Return of fines and fees paid by defendants with
vacated convictions; regulation; payments.

(a) Subject to available funds, for any sentence vacated pursuant to
Code Section 17-10-21, any fines and fees paid by the defendant under
such sentence shall be returned to the defendant in the amount paid by
the defendant.

(b) Payments authorized by subsection (a) of this Code section shall
be made from the fund.

(c) The board shall promulgate rules and develop standards, proto-
cols, and guidelines related to the return of fines and fees in coordina-
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tion with the State Board of Pardons and Paroles, the Department of
Community Supervision, the Department of Corrections, and the Ad-
ministrative Office of the Courts.

(d)(1) Any payment made from the fund under this Code section
shall create a debt due and owing to the state by any entity that
received a payment of fines and fees that were returned pursuant to
this Code section.

(2) If the entity has forwarded any portion of the fines and fees to
one or more secondary entities, each such secondary entity shall
return the amount forwarded by the forwarding entity to such
secondary entity. A valid request from the forwarding entity shall
include a copy of the order to vacate, an accounting of the fines and
fees paid by the defendant to the forwarding entity, and a statement
of the amount forwarded by the forwarding entity to the secondary
entity.

(e) Payments authorized or required under paragraph (1) of subsec-
tion (d) of this Code section shall be paid into the fund.

History.
Code 1981, § 17-15-17, enacted by Ga. L.

2022, p. 601, § 2/SB 565; Ga. L. 2024, p.
1052, § 6(13)/SB 448, effective July 1,
2024.
Effective date.

This Code section became effective May
9, 2022.

Amendments.
The 2024 amendment, effective July

1, 2024, part of an Act to revise, modern-
ize, and correct the Code, revised capital-
ization in subsection (a).

CHAPTER 16

DISCOVERY

Article 1

Definitions; Felony Cases

Sec.
17-16-8. Lists of names and informa-

tion concerning witnesses.

Article 2

Misdemeanor Cases

17-16-21. Right of the defendant to

copy of indictment or accu-
sation and list of witnesses;
confidentiality for law en-
forcement personal informa-
tion.
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ARTICLE 1

DEFINITIONS; FELONY CASES

17-16-4. Disclosure required by prosecuting attorney and de-
fendant; inspections allowed; reducing oral reports to
writing; continuing duty to disclose; discovery creating
threat of physical or economic harm.

JUDICIAL DECISIONS

ANALYSIS

SCIENTIFIC REPORTS

STATE’S DUTY TO COMPLY WITH REQUEST

WAIVER

Scientific Reports

Expert report not required when
witness not treated as expert witness.
— To the extent the defendant was con-
tinuing to assert that the state violated a
duty to reduce to writing an expert report,
there was no violation because the foren-
sic biologist who collected the DNA
sample from the murder weapon was not
tendered as an expert witness. Thus, the
trial court did not abuse the court’s discre-
tion in allowing the forensic biologist to
testify based on the forensic biologist’s
recollections refreshed by the chain of
custody document. McGarity v. State, 311
Ga. 158, 856 S.E.2d 241, 2021 Ga. LEXIS
86 (2021).

State’s Duty to Comply with Request

No prejudice to preparation of de-
fense. — Under plain error review, appel-
lants did not show that if they had timely
objected to the lack of proper notice, the
exclusion of the evidence would have been
required since when their untimely objec-
tion was made, they did not make any
argument, or offer any evidence showing,
that the prosecution had acted in bad
faith in failing to provide timely notice of
the cell phone data, and the trial court
granted appellants a continuance. Muse v.
State, 316 Ga. 639, 889 S.E.2d 885, 2023
Ga. LEXIS 128 (2023).

No prejudice to defendant when
provided with narrative of investiga-
tor’s report. — Defendant did not meet
the defendant’s burden of showing that

the defendant was prejudiced by the
state’s failure to provide timely notice of
the two recordings taken at defendant’s
home. Although the state conceded at trial
that the investigator’s report did not men-
tion the two interviews, the defendant did
not contest the state’s assertion — or the
trial court’s conclusion — that the record-
ings were consistent with the narrative in
the investigator’s report. Clarke v. State,
356 Ga. App. 580, 848 S.E.2d 192, 2020
Ga. App. LEXIS 492 (2020).

Waiver

Failure to request reciprocal dis-
covery.

Defendant’s claim that the trial court
could not consider the defendant’s prior
convictions during sentencing because the
state failed to comply with O.C.G.A. §
17-16-4(a)(5) failed because the appellate
record contained no evidence showing
that either the defendant or the state
opted into the reciprocal discovery
provisions of the criminal discovery
statute and thus the ten-day time
requirement did not apply. Henderson v.
State, 361 Ga. App. 159, 863 S.E.2d 532,
2021 Ga. App. LEXIS 450 (2021).

Nurse examiner’s opinions. — Trial
court did not abuse its discretion by ad-
mitting the nurse examiner’s expert opin-
ions regarding the effects of strangulation
into evidence because defendant could not
establish a violation of O.C.G.A. §
17-16-4(a)(4), as there was no evidence
that the nurse created a report and
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Waiver (Cont’d)

defendant acknowledged being told about
the anatomical charge the nurse referred

to prior to trial and did not object. Wilson
v. State, 370 Ga. App. 399, 897 S.E.2d 597,
2024 Ga. App. LEXIS 22 (2024).

RESEARCH REFERENCES

ALR.
Availability of Recovery for Hedonic

Damages in Actions Under 42 U.S.C.A. §
1983, 81 A.L.R. Fed. 3d 5.

17-16-5. Alibi witnesses.

JUDICIAL DECISIONS

Compliance required. — Trial court
did not err in excluding possible alibi
evidence because the defendant had not
filed a written notice of an intention to

offer a defense of alibi. Palmer v. State,
310 Ga. 668, 853 S.E.2d 650, 2021 Ga.
LEXIS 3 (2021).

17-16-6. Failure to comply with discovery requirements.

JUDICIAL DECISIONS

ANALYSIS

APPLICATION

APPEALS

Application

Exclusion of expert’s testimony. —
Trial court did not err when the court, as a
discovery sanction, precluded the de-
fense’s expert witness from testifying
about a second meeting with the defen-
dant as the defendant was not harmed by
the ruling because the jury heard that the
expert had two meetings with the defen-
dant; and the defendant did not show
what additional testimony the expert
would have offered had the trial court
ruled differently. Parker v. State, 309 Ga.
736, 848 S.E.2d 117, 2020 Ga. LEXIS 600
(2020).

Remedy of mistrial. — Trial court has
broad discretion to grant or deny a mis-
trial. This discretion also applies to
whether to grant a mistrial as a remedy
under O.C.G.A. § 17-16-6. A court also has
the discretion to grant a continuance as a
remedy for a violation of § 17-16-6. Courts
will not overturn a trial court’s decision to

deny a mistrial unless a mistrial was
essential to preserve the right to a fair
trial and to obtain a new trial from the
improper denial of a continuance request,
a defendant must show harm. Platt v.
State, 319 Ga. 1, 901 S.E.2d 114, 2024 Ga.
LEXIS 102 (2024).

Appeals

Showing of harm required for re-
versal of conviction. — Under plain
error review, appellants did not show that
if they had timely objected to the lack of
proper notice, the exclusion of the evi-
dence would have been required since
when their untimely objection was made,
they did not make any argument, or offer
any evidence showing, that the prosecu-
tion had acted in bad faith in failing to
provide timely notice of the cell phone
data, and the trial court granted appel-
lants a continuance. Muse v. State, 316
Ga. 639, 889 S.E.2d 885, 2023 Ga. LEXIS
128 (2023).
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17-16-8. Lists of names and information concerning witnesses.

(a) The prosecuting attorney, not later than ten days before trial, and
the defendant’s attorney, within ten days after compliance by the
prosecuting attorney but no later than five days prior to trial, or as
otherwise ordered by the court, shall furnish to the opposing counsel as
an officer of the court, in confidence, the names, current locations, dates
of birth, and telephone numbers of that party’s witnesses, unless for
good cause the judge allows an exception to this requirement, in which
event the counsel shall be afforded an opportunity to interview such
witnesses prior to the witnesses being called to testify.

(b) Nothing in this Code section shall be construed to require the
prosecuting attorney to furnish the home address, date of birth, or
home telephone number of a witness who is a law enforcement officer or
a nonsworn employee of a law enforcement agency. Instead, in such
cases, the prosecuting attorney shall furnish to the attorney for the
accused, or, if pro se, to the accused, the current work location and work
phone number of the law enforcement officer or nonsworn employee of
a law enforcement agency.

(c) Any formerly employed or retired law enforcement officer or
nonsworn employee of a law enforcement agency may use the address
and phone number of the last agency where he or she was employed as
his or her contact information for purposes of this Code section. Use of
this subsection by an officer or employee shall constitute a waiver of any
claim by such officer or employee as to any defect of service or notice of
hearing if the service or notice was provided to the designated law
enforcement agency and shall impose an affirmative obligation on such
officer or employee to keep current his or her personal address and
phone number information with such agency.

History.
Code 1981, § 17-16-8, enacted by Ga. L.

1994, p. 1895, § 4; Ga. L. 1995, p. 1250,
§ 2; Ga. L. 1996, p. 1624, § 4; Ga. L. 2023,
p. 87, § 1/HB 139, effective July 1, 2023.
Amendments.

The 2023 amendment, effective July
1, 2023, in subsection (b), added “or a

nonsworn employee of a law enforcement
agency” at the end of the first sentence
and rewrote the second sentence, which
read: “Instead, in such cases, the pros-
ecuting attorney shall furnish to the de-
fense attorney the law enforcement offi-
cer’s current work location and work
phone number.”; and added subsection (c).

JUDICIAL DECISIONS

Even though a witness’s name was
not on the state’s witness list, etc.

In a malice murder case, the trial court
did not violate the witness list rule as the
state established good cause for not dis-
closing a witness at least 10 days before
trial because the prosecutor told the court

that the state previously was not aware of
the witness’s name or contact information
and did not know that the witness had
relevant information about the victim’s
murder; the state only learned of the po-
tential witness when the witness came
forward on the day of trial; and the trial
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court complied with the witness list rule
by affording the defendant an opportunity
to interview the witness before the wit-
ness was called to testify. Hines v. State,
313 Ga. 1, 867 S.E.2d 85, 2021 Ga. LEXIS
727 (2021).

Trial court did not err in allowing a
witness to testify who had not been dis-
closed ten days before trial because the
trial court provided the defendant the
opportunity to interview the witness prior
to the witness’s testimony. Page v. State,
372 Ga. App. 128, 903 S.E.2d 815, 2024
Ga. App. LEXIS 262 (2024).

Continuance to interview wit-
nesses. — Court did not commit revers-
ible error by refusing defendant’s request
for a continuance to allow defendant’s

counsel time to investigate an allegedly
surprise witness for the state because, five
to six days before trial, the codefendant’s
trial counsel served the state with a de-
fense witness list that included witness’s
name; the state supplied the printout of
the witness’s criminal history, which the
prosecutor asserted did not contain any-
thing the defense could use to impeach the
witness; defendant’s counsel was afforded
the opportunity to interview the witness
during a recess in proceedings; and the
record contained no further request for
information or a continuance from defen-
dant’s counsel before the witness testified
later that day. Reed v. State, 314 Ga. 534,
878 S.E.2d 217, 2022 Ga. LEXIS 237
(2022).

ARTICLE 2

MISDEMEANOR CASES

17-16-21. Right of the defendant to copy of indictment or accu-
sation and list of witnesses; confidentiality for law
enforcement personal information.

(a) Prior to arraignment, every person charged with a criminal
offense shall be furnished with a copy of the indictment or accusation
and, on demand, with a list of the witnesses on whose testimony the
charge against such person is founded. Without the consent of the
defendant, no witness shall be permitted to testify for the state whose
name does not appear on the list of witnesses as furnished to the
defendant unless the prosecuting attorney shall state that the evidence
sought to be presented is newly discovered evidence which the state was
not aware of at the time of its furnishing the defendant with a list of the
witnesses.

(b) Nothing in this Code section shall be construed to require any
person charged with a criminal offense to be furnished the home
address, date of birth, or home telephone number of a witness who is a
law enforcement officer or a nonsworn employee of a law enforcement
agency. Instead, in such cases, such person shall be furnished with the
current work location and work phone number of the law enforcement
officer or nonsworn employee of a law enforcement agency.

(c) Any formerly employed or retired law enforcement officer or
nonsworn employee of a law enforcement agency may use the address
and phone number of the last agency where he or she was employed as
his or her contact information for purposes of this Code section. Use of
this subsection by an officer or employee shall constitute a waiver of any
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claim by such officer or employee as to any defect of service or notice of
hearing if the service or notice was provided to the designated law
enforcement agency and shall impose an affirmative obligation on such
officer or employee to keep current his or her personal address and
phone number information with such agency.

History.
Code 1981, § 17-16-21, enacted by Ga.

L. 1994, p. 1895, § 4; Ga. L. 2023, p. 87, §
2/HB 139, effective July 1, 2023.
Amendments.

The 2023 amendment, effective July
1, 2023, designated the existing provi-

sions of this Code section as subsection (a)
and added subsections (b) and (c).

JUDICIAL DECISIONS

Witness could testify although
name not on witness list. — Trial court
did not err in allowing the defendant’s
former girlfriend to testify, over objection,
when the girlfriend was not included on
the list of witnesses the state provided to
the defense because the trial court al-

lowed defense counsel to interview the
witness prior to testimony and, thus, the
purpose of O.C.G.A. § 17-16-21 was
satisfied. Hendrix v. State, 361 Ga. App.
623, 865 S.E.2d 235, 2021 Ga. App. LEXIS
529 (2021).

CHAPTER 20

IDENTIFICATION PROCEDURES FOR LIVE LINEUPS,
PHOTO LINEUPS, AND SHOWUPS

RESEARCH REFERENCES

ALR.
Criminal Defendant’s Hair Color or

Style as Factor in Determination of
Whether Circumstances of Witness’ Iden-
tification of Defendant in Photographic
Array Shown by Police to Witness Were
Impermissibly Suggestive as Matter of
State Constitutional Law, 56 A.L.R.7th 2.

Criminal Defendant’s Facial Hair as
Factor in Determination of Whether Cir-
cumstances of Witness’s Identification of
Defendant in Photographic Array Shown
by Police to Witness Were Impermissibly
Suggestive as Matter of State Constitu-
tional Law, 56 A.L.R.7th 6.

17-20-1. Definitions.

RESEARCH REFERENCES

ALR.
Clothing Worn by Criminal Defendant

in Photograph in Array Shown by Police to
Witness as Factor in Determination of
Whether Circumstances of Witness’s Iden-
tification of Defendant, as Person in Pho-

tograph, Were Impermissibly Suggestive
as Matter of State Constitutional Law, 60
A.L.R. 7th 4.

Police Statements as Factor in Determi-
nation of Whether Circumstances of Wit-
ness’s Identification of Criminal Defen-
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dant, as Person in Photograph Within
Array, Were Impermissibly Suggestive as
Matter of State Constitutional Law, 61
A.L.R.7th 5.

Mug Shot and Other Distinctive Char-
acteristics of Criminal Defendant’s Photo-
graph as Factor in Determination of
Whether Circumstances of Witness’s Iden-
tification of Defendant in Photographic
Array Shown by Police to Witness Were
Impermissibly Suggestive as Matter of
State Constitutional Law, 62 A.L.R.7th 1.

Treatment or Manner of Display of Pho-
tographs of Defendant, or Presence of De-
fendant in Prior Physical Show-up, Physi-
cal Lineup, or Surveillance Video, or
Police Officer’s Nonverbal Cues as Factor
in Determination of Whether Circum-
stances of Witness’s Identification of De-
fendant in Photographic Array Shown by
Police to Witness Were Impermissibly
Suggestive as Matter of State Constitu-
tional Law, 63 A.L.R.7th 2.

CHAPTER 21

COLD CASE MURDER REINVESTIGATION

Sec.
17-21-1. Short title.
17-21-2. Definitions.
17-21-3. Review of cold case mur-

ders; reinvestigation; proce-
dures; funding.

Sec.
17-21-4. Applicability; nonspecific

cause of death on death cer-
tificate; insurance pay-
ments.

Effective date.
This chapter became effective July 1,

2023.

Cross references.
Death Investigation Act, § 45-16-20 et

seq.

17-21-1. Short title.

This chapter shall be known and may be cited as the “Coleman-Baker
Act.”

History.
Code 1981, § 17-21-1, enacted by Ga. L.

2023, p. 106, § 1/HB 88, effective July 1,
2023.

17-21-2. Definitions.

As used in this chapter, the term:

(1) “Agency” means a law enforcement agency with the jurisdiction
to engage in the detection, investigation, or prosecution of a cold case
murder.

(2) “Cold case” means a homicide:

(A) That was committed more than three years prior to the date
of an application by a designated person;

(B) That was previously investigated by an agency; and
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(C) For which all probative leads have been exhausted or no
likely perpetrator has been identified.

(3) “Designated person” means an immediate family member or
their designated legal representative who shall be a member in good
standing with the State Bar of Georgia.

(4) “Immediate family member” means a parent, parent-in-law,
grandparent, grandparent-in-law, sibling, spouse, child, or stepchild
of a victim or any person who exercised in loco parentis control over
a victim under the age of 18 years.

(5) “Murder” means any criminal offense provided under Code
Section 16-5-1.

(6) “Probative lead” means evidence which is sufficiently useful to
prove an element of the crime, which was not identified or determined
as part of the previous investigation by the agency.

(7) “Victim” means a natural person who died as a result of a cold
case murder.

History.
Code 1981, § 17-21-2, enacted by Ga. L.

2023, p. 106, § 1/HB 88, effective July 1,
2023; Ga. L. 2024, p. 1052, § 6(14)/SB 448,
effective July 1, 2024.
Amendments.

The 2024 amendment, effective July
1, 2024, part of an Act to revise, modern-
ize, and correct the Code, rewrote para-
graph (2), which read: “(2) ‘Cold case’
means a homicide:

“(A) That was committed more than

three years prior to the date of an appli-
cation by a designated person under sub-
section (c) of this Code section; and

“(B) That was previously investigated
by an agency; and

“(C) For which all probative leads have
been exhausted; or

“(D) For which no likely perpetrator has
been identified.”; and, substituted “State
Bar of Georgia” for “Georgia State Bar” at
the end of paragraph (3).

17-21-3. Review of cold case murders; reinvestigation; proce-
dures; funding.

(a) The head of an agency or his or her designee shall review the case
file regarding a cold case murder upon written application by one
designated person to determine if a full reinvestigation would result in:

(1) The identification of probative investigative leads; or

(2) A likely perpetrator.

(b) The review conducted under subsection (a) of this Code section
shall include:

(1) An analysis of what investigative procedures may have been
missed in the initial investigation;

(2) An assessment of whether witnesses should be interviewed or
reinterviewed;
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(3) An examination of physical evidence to see if all appropriate
forensic testing and analysis was performed in the first instance or if
additional testing might produce information relevant to the inves-
tigation; and

(4) An update of the case file using the most current investigative
standards as of the date of the review to the extent it would help
develop probative leads.

(c)(1) The agency shall conduct a full reinvestigation of the cold case
murder at issue if in the agency’s sole discretion the review of the case
file concludes that a full reinvestigation of such cold case murder
would result in additional, previously unidentified, probative leads or
a likely perpetrator.

(2) A full reinvestigation shall include reviewing all evidence and
analyzing those items which may contain forensic value collected in
the cold case murder at issue for the purpose of developing probative
leads or a likely perpetrator.

(3) The conclusion of a review of a cold case file conducted by the
Georgia Bureau of Investigation under this Code section is subject to
judicial review in accordance with Chapter 13 of Title 50, the
“Georgia Administrative Procedure Act.” Any result following the
conclusion of the reinvestigation of a cold case by any sheriff or police
department shall not be subject to Chapter 13 of Title 50, the
“Georgia Administrative Procedure Act.”.

(d)(1) A reinvestigation required under subsection (c) of this Code
section shall not be solely conducted by a person who previously
investigated the homicide at issue.

(2) Only one full reinvestigation shall be undertaken at any one
time with respect to the same victim.

(3) If a full reinvestigation of a cold case murder is completed and
a likely perpetrator is not identified at its conclusion, no additional
case file review or full reinvestigation shall be undertaken with
regard to that cold case murder for a period of five years beginning on
the date of the conclusion of the reinvestigation, unless there is newly
discovered, materially significant evidence.

(e)(1) Each agency shall develop a written application to be used by
a designated person to request a case file review under subsection (a)
of this Code section.

(2) Not later than July 1, 2024, the head of each agency or his or
her designee shall promulgate procedures to ensure compliance by
the agency with the provisions described in this chapter.

(f) The agency shall provide in writing to the designated person who
made the application as soon as reasonably possible confirmation of the
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agency’s receipt of the application. The agency’s written confirmation
shall include the process to submit a complaint to and contact informa-
tion for the agency’s unit responsible for internal investigations involv-
ing misconduct allegations.

(g)(1) In any case in which a written application for review has been
received under this chapter by the investigating agency, review shall
be declined where the case does not satisfy any criteria under
paragraph (2) of Code Section 17-21-2 for a cold case murder.

(2) In such a case, the head of the agency or his or her designee
shall issue a written letter, with a copy provided to the designated
person who made the application under paragraph (1) of this subsec-
tion, stating that final review is not necessary.

(h) Not later than six months after the receipt of the written
application, the agency shall complete its case file review and conclude
whether or not a full reinvestigation is warranted as provided in
subsection (a) of this Code section.

(i) The agency may extend the time limit under subsection (h) of this
Code section once for a period of time not to exceed six months if the
agency makes a finding that the number of case files to be reviewed
make it impracticable to comply with such limit without unreasonably
taking resources from other law enforcement activities. For cases for
which the time limit is extended, the agency shall provide notice and an
explanation of its reasoning to one designated person who filed the
written application for review.

(j) The procedures promulgated under subsection (e) of this Code
section shall require a course of training by an instructor certified by
the Georgia Peace Officer Standards and Training Council as provided
in Code Section 35-8-8 for appropriate employees and officers within the
agency regarding the procedures, responsibilities, and obligations
required under this chapter.

(k) The Carl Vinson Institute of Government of the University of
Georgia shall establish and maintain a case tracking system and
searchable public website that includes the following information about
cold case murder investigations provided under this chapter:

(1) The number of written applications filed with the agency as
provided in subsection (e) of this Code section;

(2) The number of extensions granted and an explanation of
reasons provided under subsection (i) of this Code section;

(3) The number of full reinvestigations initiated and closed as
provided in subsection (h) of this Code section; and

(4) Statistical information on the aggregate number of cold cases,
suspects, arrests, indictments, and convictions.
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(l)(1) If more than one agency conducted the initial investigation of a
cold case murder, each agency shall coordinate their case file review
or full reinvestigation such that there is only one joint case file review
or full reinvestigation occurring at a time as provided in paragraph
(2) of subsection (d) of this Code section.

(2) If more than one agency conducted the initial investigation of a
cold case murder, if any involved agency conducts a full reinvestiga-
tion and a likely perpetrator is not identified at its conclusion, no
additional case file review or full reinvestigation is required to be
undertaken with regard to that cold case murder for a period of five
years by any involved agency beginning on the date of the conclusion
of the reinvestigation, unless there is newly discovered, materially
significant evidence.

(m) The provisions of this chapter are subject to the availability of
funds specifically appropriated by the General Assembly, or other
relevant political subdivision of the state, for this purpose, for all costs
incurred by state and local authorities.

History.
Code 1981, § 17-21-3, enacted by Ga. L.

2023, p. 106, § 1/HB 88, effective July 1,
2023.
Code Commission notes.

Pursuant to Code Section 28-9-5, in
2023, “Chapter 13 of Title 50, the ‘Georgia
Administrative Procedure Act.’” was
substituted for “the Administrative
Procedure Act as pursuant to Code

Section 50-13-1.” at the end of paragraph
(c)(3) and “No later than July 1, 2024,”
was substituted for “No later than one
year after the date of enactment of this
chapter,” in paragraph (e)(2).
Editor’s notes.

Pursuant to subsection (m) of this Code
section, funding was appropriated for FY
2024, FY 2025, and FY 2026.

17-21-4. Applicability; nonspecific cause of death on death cer-
tificate; insurance payments.

(a) This Code section shall apply in the case of any cold case murder
occurring on or after January 1, 1970.

(b) This chapter shall authorize a coroner or medical examiner to
issue a death certificate as provided by Code Section 45-16-24, with a
nonspecific cause of death and manner of homicide if, at the sole
discretion of the coroner or medical examiner, the release of such
information would not hinder the homicide investigation.

(c) In a case where the cause of death is listed as nonspecific
homicidal means or undetermined and subsequent investigative infor-
mation is provided sufficient to determine a specific cause of death, the
coroner or medical examiner shall have six months from the date of
final disposition of the investigation to file an amended death certificate
to include the official cause of death.

(d) Nothing in this Code section shall prevent the probate or admin-
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istration of the estate of a homicide victim or the distribution of any
death benefits to the beneficiaries due to the withholding of the cause of
death of a homicide victim.

History.
Code 1981, § 17-21-4, enacted by Ga. L.

2023, p. 106, § 1/HB 88, effective July 1,
2023.

Cross references.
Death certificates, § 31-10-15.
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WRONGFUL CONVICTION AND INCARCERATION
COMPENSATION

Sec.
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17-22-3. Role of Office of State Ad-
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17-22-4. Claim procedure.
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17-22-6. Hearings; compensation de-
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lease and waiver require-
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reductions; annual adjust-
ments.

17-22-8. Exemptions relating to com-
pensation; attorney’s fees.

17-22-9. Wrongful Conviction and In-
carceration Compensation
Trust Fund; creation; fund-
ing; payments.

17-22-10. Limited waiver of sovereign
immunity.

17-22-11. Regulatory authority.
17-22-12. Acknowledgement of statu-

tory provisions.

Effective date.
This chapter became effective July 1,

2025.

Cross references.
Awarding fees and costs to certain de-

fendants; procedure, § 17-11-6.

17-22-1. Short title.

This chapter shall be known and may be cited as the “Wrongful
Conviction and Incarceration Compensation Act.”

History.
Code 1981, § 17-22-1, enacted by Ga. L.

2025, p. 887, § 2-1/SB 244, effective July 1,
2025.

17-22-2. Definitions.

As used in this chapter, the term:

(1) “Alford plea” means a plea of guilty entered by a defendant
while maintaining his or her innocence, as recognized by the United
States Supreme Court in the case of North Carolina v. Alford, 400
U.S. 25 (1970).
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(2) “Claimant” means an individual seeking compensation under
this chapter for his or her wrongful conviction and incarceration.

(3) “Prosecuting district attorney” means the district attorney
whose office prosecuted the claimant for the crime or crimes that
resulted in the wrongful conviction and incarceration for which the
claimant is seeking compensation under the provisions of this chap-
ter.

(4) “State governmental entity” means any office, authority,
agency, department, unit, division, instrumentality, institution, com-
mission, board, branch, or other entity of state government.

History.
Code 1981, § 17-22-2, enacted by Ga. L.

2025, p. 887, § 2-1/SB 244, effective July 1,
2025.

17-22-3. Role of Office of State Administrative Hearings.

(a) The Office of State Administrative Hearings, established pursu-
ant to Code Section 50-13-40, shall have the sole and exclusive
authority to consider claims of wrongful conviction and incarceration in
accordance with the provisions of this chapter.

(b) For purposes of considering claims of wrongful conviction and
incarceration and awarding compensation pursuant to this chapter, an
administrative law judge appointed pursuant to Code Section 50-13-40
shall be designated by the Office of State Administrative Hearings for
each claim filed under this chapter.

(c) Any such administrative law judge shall be authorized to deter-
mine:

(1) Whether a claimant qualifies for compensation under this
chapter; and

(2) The amount of compensation, if any, to be awarded under this
chapter.

History.
Code 1981, § 17-22-3, enacted by Ga. L.

2025, p. 887, § 2-1/SB 244, effective July 1,
2025.

17-22-4. Claim procedure.

(a) A claim for compensation under this chapter shall:
(1) Be filed directly with the Office of State Administrative Hear-

ings;
(2) Except as provided in subsections (b) and (c) of this Code

section, be filed within three years after the date of the acknowledg-
ment obtained pursuant to Code Section 17-22-12, or within three
years of July 1, 2025, whichever occurs later;
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(3) Be captioned “In the Matter of the Wrongful Conviction of
[Claimant];” and

(4) Be served on the Attorney General and the prosecuting district
attorney.

(b) If, during the two years before the limitations period under
paragraph (2) of subsection (a) of this Code section would otherwise
expire, the claimant obtains new evidence of innocence that the
claimant could not previously have obtained with reasonable diligence,
the claimant may file a claim under this chapter within two years of the
date on which the claimant obtains such new evidence.

(c) If, after the limitations period under paragraph (2) of subsection
(a) of this Code section has expired, the claimant obtains new evidence
of innocence that the claimant could not previously have obtained with
reasonable diligence, the claimant may file a claim under this chapter
within two years of the date on which the claimant obtains such new
evidence.

(d) A claim for compensation may be brought under this chapter by
the heirs at law or the legal representative of a deceased individual.

History.
Code 1981, § 17-22-4, enacted by Ga. L.

2025, p. 887, § 2-1/SB 244, effective July 1,
2025.

17-22-5. Compensation eligibility; considerations by adminis-
trative law judge.

(a) To be eligible to receive compensation under this chapter, a
claimant must establish by a preponderance of evidence to the admin-
istrative law judge that:

(1) The claimant was convicted of a felony by a court of this state
and served all or part of the sentence for such felony;

(2) The claimant did not commit the crime for which the claimant
was convicted and did not commit any lesser included offense; and

(3) One of the following apply to the claimant:

(A) The claimant’s conviction was reversed or vacated and the
charges against the claimant were dismissed after the conviction
was reversed or vacated;

(B) The claimant’s conviction was reversed or vacated and the
claimant was thereafter acquitted of the charges;

(C) The claimant’s conviction was reversed or vacated and the
claimant thereafter entered an Alford plea or a plea of nolo
contendere when the claimant would otherwise have been entitled
to a new trial; or
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(D) The claimant received a pardon for the conviction based on
the claimant’s innocence.

(b) In evaluating whether a claimant has met the requirements of
subsection (a) of this Code section, an administrative law judge may, in
the interest of justice, give due consideration to difficulties of proof
caused by the passage of time, the death or unavailability of witnesses,
the destruction of evidence, and other factors not caused by the
claimant or those acting on the claimant’s behalf.

(c) Upon determining that a claimant meets the requirements of
subsection (a) of this Code section, an administrative law judge shall
award compensation to the claimant for wrongful conviction and
incarceration in accordance with the provisions of this chapter; pro-
vided, however, that no compensation shall be awarded if the adminis-
trative law judge determines by a preponderance of the evidence that:

(1) The claimant was an accomplice in the commission of the crime
for which the claimant was convicted; or

(2) For the purpose of protecting the true perpetrator from convic-
tion, the claimant intentionally and voluntarily caused the conviction
by entering a guilty plea, by committing perjury at trial, or by
fabricating evidence at trial.

History.
Code 1981, § 17-22-5, enacted by Ga. L.

2025, p. 887, § 2-1/SB 244, effective July 1,
2025.

17-22-6. Hearings; compensation determinations; appeals; re-
lease and waiver requirement.

(a) Upon receiving a claim under this chapter filed and served in
accordance with Code Section 17-22-4, the Office of State
Administrative Hearings shall, within 15 days, designate an
administrative law judge to adjudicate the claim and notify the
claimant, the Attorney General, and the prosecuting district attorney of
such designation.

(b) Any such administrative law judge shall, within 180 days of being
designated to adjudicate the claim, hold a hearing to determine if the
claimant is eligible for compensation under this chapter, and if so, the
amount of compensation to be awarded. The Attorney General and the
prosecuting district attorney shall be entitled to file, within 30 days of
such administrative law judge being designated to adjudicate the claim,
a response in opposition to the claim and appear at the hearing for the
purpose of contesting the claim.

(c) At a hearing held pursuant to subsection (b) of this Code section
on a claim filed under this chapter, the claimant, the Attorney General,
or the prosecuting district attorney may present evidence in support of
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or in opposition to the claimant’s eligibility for compensation under this
chapter or regarding the amount of compensation that the claimant is
entitled to pursuant to Code Section 17-22-7. The rules of evidence
established in Code Section 50-13-15 shall apply in any such hearing
held.

(d) Within 30 days of holding a hearing under subsection (b) of this
Code section, the administrative law judge shall issue a decision on the
claimant’s eligibility for compensation under this chapter and the
amount of compensation to be awarded under Code Section 17-22-7, if
any, which shall include a statement of the administrative law judge’s
findings and an explanation of the administrative law judge’s
calculation of any such compensation to be awarded. Within 30 days
after the administrative law judge has issued such decision, the
claimant, the Attorney General, or the prosecuting district attorney
may appeal such decision by filing, in accordance with the provisions of
Chapter 3 of Title 5, a petition for review in the Superior Court of
Fulton County or in the superior court of the county in which the
claimant was prosecuted for the crime or crimes leading to the wrongful
conviction and incarceration, provided that such appeal shall be
without a jury, shall be confined to the record, and nothing in this
chapter shall preclude the appeal of any decision or order issued by
such superior court during or upon the completion of its review of the
decision issued by the administrative law judge. If no such appeal of the
administrative law judge’s decision is timely filed, such decision shall
become final and the administrative law judge shall, subject to the
limitation provided in subsection (e) of this Code section, issue a
judgment either awarding compensation to the claimant or denying the
claim. If such an appeal of the administrative law judge’s decision is
filed, the administrative law judge shall only issue a judgment when
such appeal process is completed in accordance with any orders of the
reviewing court. The issuance of a judgment after completion of such
appeal process shall be subject to the limitation provided in subsection
(e) of this Code section.

(e) No claimant shall be entitled to compensation under this chapter,
and no judgment awarding compensation to a claimant under this
chapter shall be issued by an administrative law judge under subsec-
tion (d) of this Code section, unless and until the claimant has executed
and filed with the Office of State Administrative Hearings a release and
waiver, in a form and manner as the Office of State Administrative
Hearings shall prescribe in consultation with the Department of
Administrative Services, that releases, satisfies, acquits, and forever
discharges any and all claims, demands, actions, causes of action, and
damages, of every kind and nature whatsoever, past, present, or future,
whether known or unknown, asserted or unasserted, that the claimant
has or may claim to have against the state, any state governmental
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entity, or any current or former members, officers, employees, or agents
of the state or any state governmental entity that arise out of or relate
to any and all facts in connection with the claimant’s wrongful convic-
tion and incarceration. Nothing in this subsection shall be construed to
require a claimant to release any claims, demands, actions, causes of
action, or damages that the claimant may have or claim to have against
any political subdivision of this state or any current or former members,
officers, employees, or agents of any political subdivision of this state.

History.
Code 1981, § 17-22-6, enacted by Ga. L.

2025, p. 887, § 2-1/SB 244, effective July 1,
2025.

17-22-7. Amount of compensation; reductions; annual adjust-
ments.

(a) A claimant that satisfies the requirements of and is entitled to
compensation under Code Section 17-22-5 shall be awarded:

(1) For each year of incarceration, $75,000.00, provided that a
prorated amount shall be allocated to any partial year of incarcera-
tion;

(2) An additional $25,000.00 for each year of incarceration while
awaiting a sentence of death based on the conviction at issue,
provided that a prorated amount shall be allocated to any partial year
of incarceration;

(3) The reasonable and necessary attorney’s fees, costs, and ex-
penses incurred by the claimant or on the claimant’s behalf in
reversing or vacating the claimant’s conviction, obtaining a pardon,
and filing a claim for compensation under this chapter; and

(4) Reimbursement for restitution, costs, fines, fees, or surcharges
paid by or on behalf of the claimant as a result of the wrongful
conviction at issue.

(b) In calculating time of incarceration, an administrative law judge
shall only include time served for the charge for which the claimant is
making a claim under this chapter, consistent with the requirements of
Code Section 17-10-11; provided, however, that a claimant shall not be
entitled to compensation under this chapter for any portion of a
sentence spent incarcerated during which the claimant was also
serving a concurrent sentence of incarceration for another crime for
which the claimant’s conviction was not overturned and for which the
claimant was not pardoned based on innocence, except to the extent
that:

(1) The sentence for that crime was longer than it would have been
without consideration by the sentencing court of one or more of the
crimes at issue; or
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(2) The intact conviction was based on an Alford plea or a plea of
nolo contendere maintaining a claim of innocence that the claimant
accepted to resolve the underlying case after the original conviction
was overturned, and the claimant proves by a preponderance of the
evidence that the claimant did not commit the crime that resulted in
the Alford plea or the plea of nolo contendere.

(c) If a claimant has received a monetary award or settlement in a
civil action against the state, any state governmental entity, or any
member, officer, employee, or agent of the state or a state governmental
agency arising from or relating to the claimant’s wrongful conviction
and incarceration, such amount received by the claimant, less any
attorney’s fees, costs, and expenses paid by the claimant in obtaining
the civil action award or settlement, shall be deducted from the amount
of the compensation award to which the claimant is entitled under
subsection (a) of this Code section.

(d) Beginning on January 1, 2026, and each year thereafter, the
Office of State Administrative Hearings, by rules and regulations, shall
adjust the dollar amounts specified in subsection (a) of this Code section
to reflect the effect of annual inflation or deflation on the cost of living
that citizens of this state experienced in the prior calendar year. In
making such adjustments, the Office of State Administrative Hearings
may use the Consumer Price Index, or its successor or appropriate
replacement index, if any, published by the Bureau of Labor Statistics
of the United States Department of Labor.

History.
Code 1981, § 17-22-7, enacted by Ga. L.

2025, p. 887, § 2-1/SB 244, effective July 1,
2025.

17-22-8. Exemptions relating to compensation; attorney’s fees.

(a) Any award of compensation made pursuant to this chapter shall
not be:

(1) Subject to any monetary limitation of damages awarded in civil
actions;

(2) Subject to any state income taxes; or

(3) Reduced by any expense related to the claimant’s wrongful
incarceration incurred by the state or any political subdivision
thereof.

(b) No attorney shall collect any fees, costs, or expenses from a
claimant in connection with obtaining relief under this chapter, includ-
ing any fees, costs, or expenses calculated on a contingency basis, except
for the amounts awarded under paragraph (3) of subsection (a) of Code
Section 17-22-7.
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History.
Code 1981, § 17-22-8, enacted by Ga. L.

2025, p. 887, § 2-1/SB 244, effective July 1,
2025.

17-22-9. Wrongful Conviction and Incarceration Compensation
Trust Fund; creation; funding; payments.

(a) There is created the Wrongful Conviction and Incarceration
Compensation Trust Fund as a separate fund in the state treasury. The
state treasurer shall credit to the trust fund all moneys appropriated by
the General Assembly for the purpose of providing claimants with
compensation under this chapter and shall invest the moneys held in
the trust fund in the same manner in which state funds are invested as
authorized by the State Depository Board pursuant to Article 3 of
Chapter 17 of Title 50.

(b) No award of compensation issued under this chapter shall be
payable except from the Wrongful Conviction and Incarceration Com-
pensation Trust Fund. Nothing in this chapter shall be construed to
authorize any execution or levy against any state property or state
funds, and such execution or levy against any state property or state
funds for purposes of paying compensation awards issued under this
chapter is expressly prohibited. The liability of the state under this
chapter shall never exceed the amount of funds available in the
Wrongful Conviction and Incarceration Compensation Trust Fund and
no award of compensation issued under this chapter shall be payable
unless and until the General Assembly appropriates moneys for the
payment thereof.

(c) Subject to the availability of funds, any award of compensation
issued under this chapter shall be paid out of the Wrongful Conviction
and Incarceration Compensation Trust Fund as follows:

(1)(A) If the judgment awarding such compensation is issued by
the administrative law judge pursuant to subsection (d) of Code
Section 17-22-6 before September 1 of a given calendar year, the
state treasurer shall pay to the claimant an initial sum of $6,000.00
within 60 days of such judgment being issued and such judgment
being presented to the state treasurer for payment, and such initial
sum shall be deducted from the total award amount.

(B) If the judgment awarding such compensation is issued by the
administrative law judge pursuant to subsection (d) of Code
Section 17-22-6 on or after September 1 of a given calendar year,
the state treasurer shall pay to the claimant an initial sum of
$18,000.00 within 60 days of such judgment being issued and such
judgment being presented to the state treasurer for payment, and
such initial sum shall be deducted from the total award amount.

(2) Thereafter, the General Assembly shall, through an amended
appropriations Act for the current fiscal year for a judgment issued
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before September 1 of a given calendar year or through the general
appropriations Act for the next fiscal year for a judgment issued on or
after September 1 of a given calendar year, appropriate a sum
sufficient to pay the remainder of the award of compensation;
provided, however, that, for any award of compensation that exceeds
$1.5 million, the General Assembly shall appropriate such sum in
equal amounts over three separate fiscal years. Within 60 days of
such appropriation being made and such funds being credited to the
Wrongful Conviction and Incarceration Compensation Trust Fund,
the state treasurer shall pay to the claimant the remainder of the
award of compensation; provided, however, that, if such award
exceeds $1.5 million, the state treasurer shall pay to the claimant the
remainder of the award in three equal payments, each within 60 days
of such amounts being appropriated by the General Assembly and
credited to the Wrongful Conviction and Incarceration Compensation
Trust Fund.

(d) Any payment of an award of compensation pursuant to subsec-
tion (c) of this Code section may be made to or for the benefit of the
claimant, or, in the case of the death of the claimant, to or for the benefit
of one or more heirs at law or designated beneficiaries of the claimant.

History.
Code 1981, § 17-22-9, enacted by Ga. L.

2025, p. 887, § 2-1/SB 244, effective July 1,
2025.

17-22-10. Limited waiver of sovereign immunity.

Subject to the provisions and limitations of this chapter, the sovereign
immunity of this state is waived for the purpose of authorizing
claimants to file claims for and seek compensation awards under this
chapter and for authorizing payment of any judgment awarding such
compensation from the Wrongful Conviction and Incarceration Com-
pensation Trust Fund.

History.
Code 1981, § 17-22-10, enacted by Ga. L.

2025, p. 887, § 2-1/SB 244, effective July 1,
2025.

17-22-11. Regulatory authority.

The Office of State Administrative Hearings, through the chief state
administrative law judge, shall have the power to promulgate any rules
and regulations and establish any procedures that are necessary to
carry out, and are not inconsistent with, the provisions of this chapter.

History.
Code 1981, § 17-22-11, enacted by Ga. L.

2025, p. 887, § 2-1/SB 244, effective July 1,
2025.
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17-22-12. Acknowledgement of statutory provisions.

(a) A court entering a dismissal or judgment of acquittal after a
defendant’s criminal conviction has been overturned, vacated, or re-
versed shall provide a copy of this chapter to the defendant at the time
of entry of the dismissal or acquittal and obtain from the defendant a
written acknowledgment of receipt of a copy of this chapter on a form
established by the Supreme Court of Georgia. Such acknowledgment
shall be transmitted by the court to the Supreme Court of Georgia and
shall be entered on the docket by the Supreme Court of Georgia. The
acknowledgment shall be admissible in any proceeding subsequently
filed by the defendant under this chapter.

(b) Upon the issuance and acceptance of a pardon of innocence or a
commutation of sentence resulting in release because of a finding of
innocence, the State Board of Pardons and Paroles shall provide a copy
of this chapter to the individual receiving the pardon or commutation
and obtain from the individual a written acknowledgment of receipt of
a copy of this chapter on a form established by the State Board of
Pardons and Paroles. The acknowledgment shall be retained on file by
the State Board of Pardons and Paroles as part of its official records and
shall be admissible in any proceeding subsequently filed by the indi-
vidual under this chapter.

History.
Code 1981, § 17-22-12, enacted by Ga. L.

2025, p. 887, § 2-1/SB 244, effective July 1,
2025.
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