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TITLE 13

CONTRACTS

Chap.
1. General Provisions, 13-1-1 through 13-1-16.

3. Elements and Formation Generally, 13-3-1 through 13-3-47.

4. Modification, Extinguishment, and Renewal, 13-4-1 through
13-4-104.

5. Defenses, 13-5-1 through 13-5-31.

8. Illegal and Void Contracts Generally, 13-8-1 through 13-8-59.

10. Contracts for Public Works, 13-10-1 through 13-10-91.

12. Automatic Renewal Provisions, 13-12-1 through 13-12-5.

CHAPTER 1

GENERAL PROVISIONS

Sec.
13-1-11. Validity and enforcement of

obligations to pay attorney’s
fees upon notes or other evi-
dence of indebtedness.

13-1-14. Collection of closing fees for
contracts for the advance of
money or the extension of
credit; refund of closing fees

Sec.
in certain instances; limited
application.

13-1-15. Convenience fee; when ap-
propriate.

13-1-16. Additional contracts termi-
nable by service members;
requirements.

RESEARCH REFERENCES

ALR.
Enforceability and interpretation of

limitation of liability clauses in design
professional contracts, 78 A.L.R.7th 6.

13-1-1. Contract defined — Generally.

JUDICIAL DECISIONS

Lack of maturity date or interest
rate for a loan was not fatal. — Trial
court erred in granting summary judg-
ment to a brother on his sister’s claim for
repayment of $132,700 she allegedly lent
him, with no interest rate or time for

repayment specified, following her sale of
her business that employed him. The lack
of an interest rate and time for repayment
was not fatal to the claim. Thomas v.
Chance, 325 Ga. App. 716, 754 S.E.2d 669,
2014 Ga. App. LEXIS 55 (2014).
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No breach of contract. — Evidence
did not support the jury’s breach of con-
tract verdict because the asset purchase
agreement obligated appellant to pay ap-
pellee $3,600,000 directly and place
$400,000 in escrow, it was undisputed
that the appellant performed the obliga-

tions and, therefore, the letter demanding
the return of the purchase price did not
constitute a breach of contract. Grae
Hospitality, LLC v. LL Atlanta, LLC, 368
Ga. App. 698, 890 S.E.2d 72, 2023 Ga.
App. LEXIS 308 (2023).

13-1-2. Contract defined — Executed and executory contracts.

JUDICIAL DECISIONS

Assignment of contract to reinsur-
ance company not barred. — Trial
court properly denied the appellant’s mo-
tion to stay arbitration and granted the
appellees’ motion to compel arbitration
because the assignment of the claims to
the reinsurance company was valid and

enforceable and, therefore, the reinsur-
ance company could proceed as the sole
claimant. McLarens Young Int’l, Inc. v.
Am. Safety Cas. Ins. Co., 334 Ga. App.
819, 780 S.E.2d 464, 2015 Ga. App. LEXIS
730 (2015).

13-1-5. Contract defined — Simple contract.

JUDICIAL DECISIONS

Contract for payment of attorney’s
fees. — Contracts concerning the pay-
ment of attorney fees and expenses of
litigation are generally enforceable.
Cheeley Invs., L.P. v. Zambetti, 332 Ga.
App. 115, 770 S.E.2d 350, 2015 Ga. App.
LEXIS 238 (2015), cert. denied, No.
S15C1298, 2015 Ga. LEXIS 615 (Ga. Sept.
8, 2015).

Trial court erred in concluding that the
alleged oral agreement for attorney fees
was unenforceable and, therefore, grant-
ing the defendant summary judgment be-
cause some evidence existed that the
plaintiff relied on the defendant’s promise
and continued negotiating the land deal,
all the while incurring legal expenses and
losing the value of obtaining the return of
the escrowed funds and the opportunity to
seek another buyer. Cheeley Invs., L.P. v.
Zambetti, 332 Ga. App. 115, 770 S.E.2d
350, 2015 Ga. App. LEXIS 238 (2015),
cert. denied, No. S15C1298, 2015 Ga.
LEXIS 615 (Ga. Sept. 8, 2015).

Enforcement of oral contract. —
Trial court erred in concluding that the

alleged oral agreement for attorney’s fees
was unenforceable and, therefore, grant-

ing the defendant summary judgment be-
cause the evidence, including an e-mail,
showed that the defendant promised to
pay the attorney fees and other expenses
that the plaintiff would ultimately incur
in responding to the declaratory judgment
action and the defendant could have
capped the legal expenses by having the
land deal closed and the declaratory judg-
ment action dismissed. Cheeley Invs., L.P.
v. Zambetti, 332 Ga. App. 115, 770 S.E.2d
350, 2015 Ga. App. LEXIS 238 (2015),
cert. denied, No. S15C1298, 2015 Ga.
LEXIS 615 (Ga. Sept. 8, 2015).

Order of the trial court dismissing the
plaintiff’s complaint with prejudice was
reversed because the plaintiff’s allega-
tions that the plaintiff agreed to oversee
the renovation and rehabilitation of cer-
tain real property in which the defendant
had an interest in exchange for the defen-
dant’s promise to reimburse for certain
budgeted expenditures were sufficient al-
legations to at least state a claim for
breach of an oral contract and consider-
ation could be something other than
money. Campbell v. Ailion, 338 Ga. App.
382, 790 S.E.2d 68, 2016 Ga. App. LEXIS
326 (2016).

13-1-1 13-1-5CONTRACTS
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13-1-6. Contract defined — Parol contracts.

Cross references.
Parol evidence generally, T. 24, C. 3.

13-1-8. Contract defined — Entire and severable contracts.

Law reviews.
For annual survey of law on labor and

employment law, see 62 Mercer L. Rev.
181 (2010).

JUDICIAL DECISIONS

ANALYSIS

SEVERABLE CONTRACTS

Severable Contracts

Causes of action accrue from time
to time as services rendered under
severable contract. — Because the ar-
bitration agreements contained a central
promise, favored by federal law, to arbi-
trate their employment agreement, and
an ancillary agreement to initiate arbitra-
tion claims within a year, the court in-
ferred from the nature and structure of
the agreement that the parties intended
for the promises to be separate, so the
agreement to arbitrate was severable
from the agreement to initiate arbitration
within a year, and on this basis the agree-
ments between the parties to arbitrate the
dispute had to be enforced unless there
was an independent state law basis for
refusing to enforce the contract. Zulauf v.
Amerisave Mortg. Corp., No.
1:11-cv-1784-WSD, 2011 U.S. Dist. LEXIS
156699 (N.D. Ga. Nov. 23, 2011), modified,
No. 1:11-cv-1784-WSD, 2012 U.S. Dist.
LEXIS 206836 (N.D. Ga. Jan. 18, 2012).

Provision regarding payment of de-
velopment impact fees severable. —
Trial court did not err by denying a coun-
ty’s motion for summary judgment and
concluding that the county’s obligation to
provide water and sewer lines under a
2006 agreement was not affected by the
Georgia Court of Appeal’s decision in an-
other case invalidating the prepayment of
development impact fees under a similar

agreement because the invalid portion of
the contract regarding the impact fees
was severable under the agreement,
which included an explicit severability
clause. Effingham County v. Roach, 329
Ga. App. 805, 764 S.E.2d 600, 2014 Ga.
App. LEXIS 705 (2014), cert. denied, No.
S15C0577, 2015 Ga. LEXIS 222 (Ga. Mar.
30, 2015), overruled, Rivera v.
Washington, 298 Ga. 770, 784 S.E.2d 775,
2016 Ga. LEXIS 248 (2016).

Amusement machine location lease
agreement. — Lease was severable. The
sum to be paid was not fixed but varied
based on the revenue generated by the
game machines; the three different loca-
tions could operate independently of one
another under the lease so separate
causes lay for each breach. Merchant v.
Ultra Grp. of Cos. (In re Al-Karim, Inc.),
529 B.R. 366, 2015 Bankr. LEXIS 1320
(Bankr. N.D. Ga. 2015).

Class action waiver contained in
unenforceable jury trial waiver was
not severable. — In a bank customer’s
action alleging that a bank’s charges for
overdraft of ATM funds were usurious
interest, the customer agreements’ waiver
of jury trials were not enforceable because
the agreements’ class-action waiver was
not an independent provision and was
contained in the unenforceable jury trial
waiver provision, it was not severable.
SunTrust Bank v. Bickerstaff, 349 Ga.
App. 794, 824 S.E.2d 717 (2019).

13-1-6 13-1-8GENERAL PROVISIONS
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13-1-11. Validity and enforcement of obligations to pay attor-
ney’s fees upon notes or other evidence of indebted-
ness.

(a) Obligations to pay attorney’s fees upon any note or other evidence
of indebtedness, in addition to the rate of interest specified therein,
shall be valid and enforceable and collectable as a part of such debt if
such note or other evidence of indebtedness is collected by or through an
attorney after maturity, subject to subsection (b) of this Code section
and to the following provisions:

(1) If such note or other evidence of indebtedness provides for
attorney’s fees in some specific percent of the principal and interest
owing thereon, such provision and obligation shall be valid and
enforceable up to but not in excess of 15 percent of the principal and
interest owing on said note or other evidence of indebtedness;

(2) If such note or other evidence of indebtedness provides for the
payment of reasonable attorney’s fees without specifying any specific
percent, such provision shall be construed to mean 15 percent of the
first $500.00 of principal and interest owing on such note or other
evidence of indebtedness and 10 percent of the amount of principal
and interest owing thereon in excess of $500.00; and

(3) The holder of the note or other evidence of indebtedness or his
or her attorney at law shall, after maturity of the obligation, notify in
writing the maker, endorser, or party sought to be held on said
obligation that the provisions relative to payment of attorney’s fees in
addition to the principal and interest shall be enforced and that such
maker, endorser, or party sought to be held on said obligation has ten
days from the receipt of such notice to pay the principal and interest
without the attorney’s fees. If the maker, endorser, or party sought to
be held on any such obligation shall pay the principal and interest in
full before the expiration of such time, then the obligation to pay the
attorney’s fees shall be void and no court shall enforce the agreement.
The refusal of a debtor to accept delivery of the notice specified in this
paragraph shall be the equivalent of such notice.

(b)(1) If, in a civil action, application of the provisions of paragraph
(2) of subsection (a) of this Code section will result in an award of
attorney’s fees in an amount greater than $20,000.00, the party
required to pay such fees may, prior to the entry of judgment, petition
the court seeking a determination as to the reasonableness of such
attorney’s fees.

(2) In response to a petition filed under paragraph (1) of this
subsection, the party requesting the attorney’s fees shall submit an
affidavit to the court with evidence of attorney’s fees, and the party
required to pay such fees may respond to such affidavit.

13-1-11 13-1-11CONTRACTS
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(3) The court may hold a hearing to decide the matter of attorney’s
fees or may award attorney’s fees based on the written evidence
submitted to the court. The amount of attorney’s fees awarded shall
be an amount found by the court to be reasonable and necessary for
asserting the rights of the party requesting attorney’s fees.

(4) This subsection shall not apply to a party against whom a
default judgment is to be entered pursuant to Code Section 9-11-55.

(5) A civil action instituted solely for the purpose of invoking this
subsection shall be void ab initio.

(c) Obligations to pay attorney’s fees contained in security deeds and
bills of sale to secure debt shall be subject to this Code section where
applicable.

(d) The provisions of this Code section shall not authorize the
recovery of attorney’s fees in any tort claim.

History.
Ga. L. 1890-91, p. 221, § 1; Civil Code

1895, § 3667; Ga. L. 1900, p. 53, § 1; Civil
Code 1910, § 4252; Code 1933, § 20-506;
Ga. L. 1946, p. 761, § 1; Ga. L. 1953,
Jan.-Feb. Sess., p. 545, § 1; Ga. L. 1957, p.
264, § 1; Ga. L. 1968, p. 317, § 1; Ga. L.
2010, p. 878, § 13/HB 1387; Ga. L. 2012,
p. 1035, § 1/SB 181.
Amendments.

The 2012 amendment, effective July
1, 2012, inserted “subsection (b) of this
Code section and to” near the end of the
introductory language of subsection (a);
added present subsection (b); redesig-
nated former subsection (b) as present
subsection (c); and added subsection (d).
See Editor’s notes for effective date and
applicability.
Code Commission notes.

Pursuant to Code Section 28-9-5, in

2012, in subsection (d), “Code” was
inserted before “section” and “attorney’s”
was substituted for “attorneys”.
Editor’s notes.

Ga. L. 2012, p. 1035, § 3/SB 181,
approved by the Governor May 2, 2012,
provided that the effective date of the
amendment to this Code section is July 1,
2011, and that the amendment of this
Code section applies to contracts entered
on or after July 1, 2011. See Op. Att’y Gen.
No. 76-76 for construction of effective date
and applicability provisions that precede
the date of approval by the Governor.
Law reviews.

For article, “Buying Distressed Com-
mercial Real Estate: What are the Alter-
natives?,” see 16 (No. 4) Ga. St. B.J. 18
(2010).

For annual survey on real property, see
69 Mercer L. Rev. 251 (2017).

JUDICIAL DECISIONS

ANALYSIS

GENERAL CONSIDERATION

CONDITIONS PRECEDENT TO RECOVERY OF ATTORNEY’S FEES

APPLICATION

CALCULATION OF ATTORNEY’S FEES

BANKRUPTCY PROCEEDINGS

NOTICE

1. IN GENERAL

4. TIMING OF NOTICE

5. CONTENT AND FORM OF NOTICE

13-1-11 13-1-11GENERAL PROVISIONS
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6. SUBSTANTIAL COMPLIANCE

7. PLEADINGS

8. EVIDENTIARY ISSUES

General Consideration

Constitutionality. — Supreme Court
of Georgia held that O.C.G.A. § 13-1-11
bears a rational relationship to the
purpose for which the statute was
intended, namely to provide debtors with
the opportunity to avoid the contractual
obligation to pay the creditor’s attorney
fees by allowing the debtor a last chance
to pay the balance of the debt and avoid
litigation. Austin v. Bank of Am., N.A., 293
Ga. 42, 743 S.E.2d 399, 2013 Ga. LEXIS
450 (2013).

O.C.G.A. § 13-1-11 is inapplicable to
personal services contracts. Given the
Georgia Supreme Court’s recent guidance
on this issue, the district court properly
applied O.C.G.A. § 13-1-11 in calculating
attorneys’ fees. Because the guaranties
provided for the payment of reasonable
attorney’s fees without specifying any
specific percent, the district court
correctly concluded that § 13-1-11(a)(2)
governed in this case. Asma v. Wells Fargo
Bank, N.A., 571 Fed. Appx. 848, 2014 U.S.
App. LEXIS 13262 (11th Cir. 2014).

Defenses to collection action. —
Bank was entitled to collect upon the

indebtedness of a defaulted loan because
the evidence did not support either of the
defenses of estoppel or breach of an im-
plied duty of good faith and fair dealing in
opposition to the bank’s collection claims.
Griffin v. State Bank, 312 Ga. App. 87, 718
S.E.2d 35, 2011 Ga. App. LEXIS 899
(2011).

Fee award improper when only
generalized assertions of connected-
ness. — While the trial court properly
ruled that the defendant’s fee recovery
was not limited by O.C.G.A. § 13-1-11
since the litigation was not an attempt to
collect on a defaulted debt after maturity,
the court abused the court’s discretion in
awarding the defendant the full amount of
requested fees because the court did not
require the defendant to shoulder the
defendant’s burden of proving that the
claims were too intertwined to permit the
separation of fees, instead allowing the

defendant to make only generalized
assertions of connectedness. Eagle Jets,
LLC v. Atlanta Jet, Inc., 347 Ga. App. 567,
820 S.E.2d 197, 2018 Ga. App. LEXIS 565
(2018).

Section valid. — Court found no error
in the district court’s rejection of the com-
pany’s contention that the attorney’s fees
provision was an unenforceable penalty;
the 15% provisions was permitted under
O.C.G.A. § 13-1-11, and was not an
unenforceable liquidated damages
penalty. Branch Banking & Trust Co. v.
Lichty Bros. Constr., Inc., 488 Fed. Appx.
430, 2012 U.S. App. LEXIS 18418 (11th
Cir. 2012).

Relief not warranted. — Lender was
not entitled to a default judgment for
specific performance against borrowers
with respect to various loan documents
because the lender did not allege that the
borrowers breached the provisions or that
the lender lacked an adequate legal rem-
edy. Jones v. Bank of Am., N.A., 564 Fed.
Appx. 432, 2014 U.S. App. LEXIS 7827
(11th Cir. 2014).

Award not supported by summary
judgment affidavit. — Trial court erred
by entering a judgment for the specific
amount of the debt and attorney fees and
case was remanded to the trial court for
further proceedings to determine a proper
award of damages and attorney fees as the
affidavit presented by the bank in support
of the bank’s motion for summary judg-
ment stated the bank relied on an at-
tached payoff exhibit but the exhibit was a
payoff quote for a loan issued by a differ-
ent bank and did not support the damages
awarded to the bank. Salas v. JP Morgan
Chase Bank, N.A., 334 Ga. App. 274, 779
S.E.2d 48, 2015 Ga. App. LEXIS 618
(2015).

Award of fees under foreign juris-
diction law. — Defendants failed to show
the court erroneously awarded the bank
attorney fees under South Carolina law
despite the bank moving for fees under
Georgia law because the bank’s entitle-
ment to attorney fees stemmed from the
terms of the note, and the note was ac-

13-1-11 13-1-11CONTRACTS
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cepted in South Carolina. PNC Bank, N.A.
v. GVTG, LLC, 592 Fed. Appx. 775, 2014
U.S. App. LEXIS 21658 (11th Cir. 2014).

Conditions Precedent to Recovery of
Attorney’s Fees

Failure to comply with law renders
attorney fees provided for in note or
contract uncollectable. Bank that filed
a claim against an LLC’s Chapter 11
bankruptcy estate, seeking payment of
principal and interest the bank was owed
on a debt the LLC guaranteed, was not
allowed to recover attorneys fees the bank
incurred pre-petition to collect the debt
because the bank did not give the LLC
notice under O.C.G.A. § 13-1-11 that the
debt was in default and that the bank
would be pursuing collection action.
Southside, LLC v. Suntrust Bank (In re
Southside, LLC), No. MHM, 520 B.R. 914,
2014 Bankr. LEXIS 4494 (Bankr. N.D. Ga.
2014).

Conditions precedent, etc. Because
all defendants received notice of the
bank’s intent to enforce the “Collection
Costs and Attorney’s Fees” provision of a
delinquent note and were given ten days
to pay in full, the bank was entitled to
attorney’s fees and costs as allowed under
O.C.G.A. § 13-1-11 in the amount of 15%
of the total principal and accrued interest
as of the date of judgment. Bank of Ozarks
v. Kingsland Hospitality, LLC, No.
4:11-cv-237, 2012 U.S. Dist. LEXIS
144666 (S.D. Ga. Oct. 5, 2012).

Proper demand notice, etc. Trial
court properly granted the lender sum-
mary judgment and awarded the lender
attorney fees pursuant to O.C.G.A.
§ 13-1-11 in a mortgage foreclosure action
because the borrower failed to satisfy the
matured principal and interest due on the
delinquent payments within 10 days of
any of the demand letters; consequently,
after the expiration of 10 days, the
borrower’s total obligation included the
matured principal and interest obligation
as well as attorney fees under § 13-1-11.
Austin v. Bank of Am., N.A., 293 Ga. 42,
743 S.E.2d 399, 2013 Ga. LEXIS 450
(2013).

Application

Debt collection suit involving
credit card. — In a debt collection suit, a
bank was properly granted summary
judgment against a credit cardholder be-
cause, despite the cardholder signing the
cardholder agreement while part of a cor-
poration, the agreement clearly provided
that the credit cardholder was individu-
ally and personally liable for the out-
standing debt and the bank had provided
the requisite notice for the collection of
attorney fees. Grot v. Capital One Bank
(USA), N. A., 317 Ga. App. 786, 732 S.E.2d
305, 2012 Ga. App. LEXIS 785 (2012),
cert. denied, No. S13C0231, 2013 Ga.
LEXIS 123 (Ga. Feb. 4, 2013).

Provision of lease agreement en-
forceable. — Trial court did not err in
awarding attorney fees and expenses to
landlords because the landlords prevailed
in a tenant’s breach of contract action;
pursuant to the tenant’s lease agreement,
the “prevailing party” in any litigation to
enforce a right or collect sums due under
the lease could recover reasonable attor-
ney fees and litigation expenses, and the
trial court awarded fees and expenses
after concluding that the landlords were
the prevailing parties. Office Depot, Inc. v.
Dist. at Howell Mill, LLC, 309 Ga. App.
525, 710 S.E.2d 685, 2011 Ga. App. LEXIS
381 (2011).

Applies to commercial lease. —
Term “evidence of indebtedness” in

O.C.G.A. § 13-1-11 applied to a
commercial lease and limited the
landlord’s recovery of attorney’s fees, even
though the lease provided that the
landlord was entitled to recover all
attorney’s fees incurred, and the landlord
in this case had a contingency fee
agreement with the landlord’s counsel.
Best v. CB Decatur Court, LLC, 324 Ga.
App. 403, 750 S.E.2d 716, 2013 Ga. App.
LEXIS 854 (2013).

Bank was entitled to summary
judgment on its claim for attorney’s
fees and expenses. — Bank was entitled
to summary judgment on its claim for
attorney’s fees and expenses because the
bank’s complaint expressly notified the
personal guarantor of a promissory note of

13-1-11 13-1-11GENERAL PROVISIONS
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Application (Cont’d)

the bank’s intent to collect attorney’s fees,
unless the debt was paid off within ten
days of the guarantor’s receipt of the com-
plaint, and there was no evidence that the
guarantor paid the principal and interest
owed within the statutorily defined time
period, despite the bank providing the
guarantor with an opportunity to avoid
paying fees by timely curing the default.
Synovus Bank v. Huffer, No.
1:19-cv-00120-JMC, 2021 U.S. Dist.
LEXIS 15370 (D.S.C. Jan. 27, 2021).

Attorney fees not recoverable in
tort claim for conversion. — Because
O.C.G.A. § 13-1-11 did not authorize the
recovery of attorney’s fees in any tort
claim and the timber company that did
the cutting was not a party to and did not
sign either the deed to secure debt, the
original promissory note, or any of the
subsequent loan agreements, the trial
court erred when the court instructed the
jury as to the provisions for attorney fees
under O.C.G.A. § 13-1-11, but not when
the court instructed the jury to consider
whether to award the plaintiff reasonable
attorney fees, to which the plaintiff was
entitled under the timber conversion
statute, O.C.G.A. § 51-12-51(a). AgSouth
Farm Credit, ACA v. Gowen Timber Co.,
336 Ga. App. 581, 784 S.E.2d 913, 2016
Ga. App. LEXIS 222 (2016).

Stubborn litigiousness in insur-
ance claim. — In a suit for bad faith,
O.C.G.A. § 33-4-6 was the exclusive
remedy for bad faith denial of benefits;
thus, the insurance company was entitled
to summary judgment on any claim for
attorney fees for stubborn litigiousness
brought under O.C.G.A. § 13-1-11.
Montgomery v. Travelers Home & Marine
Ins. Co., 360 Ga. App. 587, 859 S.E.2d 130,
2021 Ga. App. LEXIS 268 (2021).

No double recovery shown for sepa-
rate and distinct liability findings. —

Award of attorney fees under both
O.C.G.A. §§ 13-1-11 and § 13-6-11 for bad
faith, stubborn litigiousness, or causing
unnecessary trouble and expense, did not
constitute an impermissible double
recovery because the bases for the
findings of liability were separate and
distinct: one defendant’s contractual

liability under the promissory note and
the other defendant’s tort liability or
equitable obligation meant the defendants
were not designated to be joint
tortfeasors. Bloom v. Camp, 336 Ga. App.
891, 785 S.E.2d 573, 2016 Ga. App. LEXIS
238 (2016).

Award vacated. — Trial court award
of attorney fees under O.C.G.A. § 13-6-11
to a bank was reversed on appeal since the
appellate court determined that summary
judgment should not have been granted to
the bank as a result of genuine issues of
fact existing as to the interpretation of the
contract at issue. DJ Mortg., LLC v.
Synovus Bank, 325 Ga. App. 382, 750
S.E.2d 797, 2013 Ga. App. LEXIS 980
(2013).

Calculation of Attorney’s Fees

Fifteen percent award improper
when note provided for payment of
fees actually incurred. — In a lender’s
assignee’s suit against borrowers on a
promissory note, because the note pro-
vided that the borrowers agreed to pay
“any fee you incur” in collection, and there
was no evidence as to the actual amount of
attorney fees the assignee incurred in
collecting the note, the trial court erred in
granting the assignee 15 percent fees un-
der O.C.G.A. § 13-1-11. Hamilton State
Bank v. Kelly Capital Invs., LLC, 335 Ga.
App. 252, 779 S.E.2d 757, 2015 Ga. App.
LEXIS 747 (2015), cert. denied, No.
S16C0661, 2016 Ga. LEXIS 335 (Ga. Apr.
26, 2016).

Contract for fees. In a lender’s suit to
enforce personal guaranties, the guaran-
tor pointed to no evidence to create a
genuine fact dispute as to the amount due,
and the lender was entitled to attorney’s
fees based on the attorney’s fees provision
in the floorplans. Nissan Motor
Acceptance Corp. v. Sowega Motors, Inc.,
No. 4:10-CV-111, 2012 U.S. Dist. LEXIS
128854 (M.D. Ga. Sept. 11, 2012).

Language in a promissory note entitled
the holder to recover 15 percent of the
principal plus interest as attorney’s fees:
the note provided that the debtor was
required to pay “that amount,” which in-
cluded the “costs of collection” and “15
percent of the principal plus accrued in-
terest fees.” The phrase “that amount” did
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not limit the award to only those costs
actually incurred. First Citizens Bank &
Trust Co. v. River Walk Farm, L.P., 591
Fed. Appx. 590 (11th Cir. 2015).

Because both the promissory note and
the individual defendant’s guaranty pro-
vided for the payment of reasonable attor-
ney fees without either identifying a for-
mula to calculate such fees or limiting the
amount to fees actually incurred, both
provisions must be construed to mean 15
percent of the first $500 of principal and
interest and 10 percent of the remaining
principal and interest. PraultShell, Inc. v.
River City Bank, 366 Ga. App. 70, 880
S.E.2d 616, 2022 Ga. App. LEXIS 525
(2022).

Attorney’s fees. — Trial court’s grant
of a default judgment to the appellee on
the issue of the appellant’s liability on a
promissory note was upheld but the trial
court’s award of damages, interest, and
attorney fees to the appellee was vacated
because material conflicts in the pleadings
existed that had to be resolved before the
trial court could calculate the value of the
stock on the day the appellee submitted
the June Conversion Notice and could
award that amount as damages. Pure
Hospitality Solutions, Inc. v. Canouse, 347
Ga. App. 592, 820 S.E.2d 434, 2018 Ga.
App. LEXIS 571 (2018).

Attorney fees award of 15 percent
of principal plus interest proper. —

There was no error in the attorney fees
award because the note provided that at-
torney fees could be collected at the rate of
15 percent of the principal plus interest;
that amount was within the statutory
range; and the company and the guaran-
tor failed to argue that the fee award was
subject to a reasonableness standard prior
to the judgment. John C. Wilson Co. v.
Regions Bank, 352 Ga. App. 624, 834
S.E.2d 610, 2019 Ga. App. LEXIS 553
(2019).

Fees to homeowners’ association. —
Trial court’s award of attorney fees in a

foreclosure action was affirmed because
O.C.G.A. § 13-1-11 did not apply here to
limit the attorney fees award; thus, the
trial court did not err in awarding
reasonable attorney fees pursuant to the
declaration governing the homeowners’
association. Northside Bank v.

Mountainbrook of Bartow County
Homeowners Ass’n, 338 Ga. App. 126, 789
S.E.2d 378, 2016 Ga. App. LEXIS 449
(2016).

Trial court erred in failing to re-
duce attorney fees awarded by jury.
— Trial court erred in failing to reduce the
amount of attorney fees a jury awarded a
lessor pursuant to O.C.G.A. § 13-1-11
because the jury found that lessees owed
$103,954 in unpaid rent under the lease
contract and awarded the lessor $67,734
in attorney fees, but under
§ 13-1-11(a)(1), the maximum recovery
under the lease, where the principal
owing had been found to be $103,954, was
limited to 15 percent of that amount, or
$15,593. Level One Contact, Inc. v. BJL
Enters., LLC, 305 Ga. App. 78, 699 S.E.2d
89, 2010 Ga. App. LEXIS 649 (2010), cert.
denied, No. S10C1835, 2011 Ga. LEXIS 71
(Ga. Jan. 13, 2011).

Recalculation required upon deter-
mining damages issue. — In a suit to
enforce a guaranty, the trial court failed to
properly analyze whether the damages
provision in the lease providing for 150%
rent upon default was an unenforceable
penalty under the tripartite test set forth
in O.C.G.A. § 13-6-7, and because the trial
court must reconsider those damages, it
must also recalculate the amount of
attorney fees due. Sherritt v. SB Paulding
Commons, LLC, 370 Ga. App. 532, 898
S.E.2d 244, 2024 Ga. App. LEXIS 48
(2024).

Bankruptcy Proceedings

Applicability of section to Chapter
13 bankruptcy plan. — Bankruptcy
court’s conclusion that appellee debtors
did not file the debtor’s bankruptcy ac-
tions in bad faith was not an abuse of
discretion because: (1) it was not a single
asset case; (2) the case was not just a
dispute between appellant creditor and
appellees; (3) appellees did not have em-
ployees; and (4) at the time of filing, ap-
pellees were each in financial distress and
filed for bankruptcy for the legitimate
purposes of preserving equity and allow-
ing for an orderly distribution of the debt-
or’s property to creditors. Contrary to ap-
pellant’s argument, appellees did not file
for bankruptcy solely to avoid paying
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Bankruptcy Proceedings (Cont’d)

statutory attorney’s fees pursuant to
O.C.G.A. § 13-1-11. First Bank of Ga. v.
Lamb (In re Lamb), No. 11-11522, No. CV
112-011, 2012 U.S. Dist. LEXIS 74158
(S.D. Ga. May 29, 2012).

Failure to show right to attorney’s
fees. — Unpublished decision: Over-se-
cured creditor was not entitled to attorney
fees from a bankruptcy debtor since the
creditor failed to comply with the state-
law requirement to provide notice of the
creditor’s intent to enforce the attorney
fees provision in its contract with the
debtor and, thus, the creditor’s claim to
attorney fees was unenforceable under
applicable non-bankruptcy law. In re
Snow, No. 04-30995, 2005 Bankr. LEXIS
3592 (Bankr. S.D. Ga. Aug. 25, 2005).

Notice

1. In General

If plaintiff fails to give proper no-
tice, recovery of attorney’s fees is
unauthorized. In an adversary case in
which a creditor moved for the entry of a
default judgment and sought attorney’s
fees and costs, while the contract between
the creditor and the debtor might provide
for payment of the creditor’s attorneys’
fees and costs, there was no evidence that
the creditor complied with the notice re-
quirements of O.C.G.A. § 13-1-11(a)(3).
Springleaf Fin. Servs. v. Warner (In re
Warner), No. 12-68074-WLH, No.
12-5654, 2013 Bankr. LEXIS 2236 (Bankr.
N.D. Ga. Apr. 30, 2013).

Notice not required for service
agreements. — Because agreements to
perform accounting and other administra-
tive services were service agreements, the
provider was under no duty to notify the
recipients of the provider’s intention to
seek attorney fees under the contracts
because O.C.G.A. § 13-1-11(a)(3)’s notice
provision did not apply to service
agreements. Sovereign Healthcare v.
Mariner Health Care Mgmt. Co., 329 Ga.
App. 782, 766 S.E.2d 172, 2014 Ga. App.
LEXIS 782 (2014), cert. denied, No.
S15C0566, 2015 Ga. LEXIS 210 (Ga. Mar.
30, 2015).

4. Timing of Notice

Separate notice in writing after ma-
turity required. — Trial court erred by
awarding the creditors attorney fees pur-
suant to a promissory note because the
debt instruments themselves, including
the promissory note, the note modifica-
tion, and the personal guarantee did not
satisfy the notice requirement of O.C.G.A.
§ 13-1-11(a)(3); the statute plainly
requires a separate notice in writing after
maturity. Core LaVista, LLC v. Cumming,
308 Ga. App. 791, 709 S.E.2d 336, 2011
Ga. App. LEXIS 281 (2011).

Notice not required if loan not in
default and not matured. — Mortgage
lender’s failure to comply with the re-
quired 10-day letter did not preclude the
lender from recovering attorneys’ fees dis-
closed pursuant to Fed. R. Bankr. P.
3002.1 because the mortgage debt at issue
was not in default and had not matured.
Trudelle v. PHH Mortg. Corp. (In re
Trudelle), No. 16-60382-EJC, 2017 Bankr.
LEXIS 3339 (Bankr. S.D. Ga. Sept. 29,
2017).

Effect of stay in bankruptcy on
sending of demand letter. — Bank did
not have an allowable claim for the bank’s
contractual attorney fees in a bankruptcy
case because the bank did not provide the
debtor with the 10-day notice prior to the
petition date; any effort to perfect the
right to receive contractual attorney fees
would have violated the automatic stay.
However, because the allowance of fees
under bankruptcy law was applied with-
out reference to state law, the bank was
entitled to reasonable fees, even if the
contractual provision providing for such
was unenforceable under state law. In re
Putnal, No. 11-53874-JDW, 2013 Bankr.
LEXIS 4807 (Bankr. M.D. Ga. Nov. 12,
2013).

5. Content and Form of Notice

Complaint provided sufficient no-
tice despite deficient letter. — Not-
withstanding the deficient notice in the
creditor’s notice-of-default letter, the
separate notice in the complaint satisfied
the dictates of O.C.G.A. § 13-1-11(a)(3) as
it provided notice of the creditor’s
intention to enforce the provisions of the
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promissory note and stated that the
debtor would have to pay attorney fees if
the principal and interest were not paid
within 10 days of receipt of the complaint.
Lockwood v. FDIC, 330 Ga. App. 513, 767
S.E.2d 829, 2014 Ga. App. LEXIS 849
(2014).

Complaint provided sufficient no-
tice. — After a restaurant operator
stopped making rent payments and the
plaintiff sued the defendant for rent pay-
ments, re-letting costs, accrued interest,
and attorneys’ fees under a guaranty
agreement, the plaintiff’s complaint satis-
fied the notice requirements for attorneys’
fees, but attorneys’ fees needed to be re-
calculated on remand. ND Props. v. BLRG
Rest. Grp., Inc., 649 Fed. Appx. 861, 2016
U.S. App. LEXIS 8691 (11th Cir. 2016).

Inadequate, misleading, and insuf-
ficient notice. — Trial court erred by
awarding the creditors attorney fees pur-
suant to a promissory note because the
creditors failed to provide the debtor and
the guarantor sufficient and timely notice
of the creditors intent to pursue such fees,
as required by O.C.G.A. § 13-1-11(a)(3);
the demand letters did not satisfy the
requirement because the letters did not
state that the guarantor could avoid the
guarantor’s obligation to pay attorney fees
by curing the guarantor’s default within
ten days of the notice, as required by the
statute, and the complaint itself did not
satisfy the notice requirement because the
complaint incorporated a deficient
demand letter, which did not cure the
letter’s lack of notice, and rather than
notifying the guarantor that the
guarantor had an opportunity to avoid
paying attorney fees by timely curing the
default, the complaint stated the opposite,
i.e., that the creditors were entitled to
recover reasonably incurred attorneys’
fees. Core LaVista, LLC v. Cumming, 308
Ga. App. 791, 709 S.E.2d 336, 2011 Ga.
App. LEXIS 281 (2011).

Language in a landlord’s complaint as-
serting that notice of intent to collect
attorney’s fees under O.C.G.A. § 13-1-11
had been given to the tenant was not only
insufficient to notify the tenant that the
tenant had an opportunity to avoid paying
attorney fees by timely curing the default,
but the notice actually stated the opposite,

i.e., that the landlord was entitled to the
attorney’s fees; therefore, the notice was
inadequate. Best v. CB Decatur Court,
LLC, 324 Ga. App. 403, 750 S.E.2d 716,
2013 Ga. App. LEXIS 854 (2013).

6. Substantial Compliance

Substantial compliance with notice
requirement is condition precedent
to collection of attorney fees. By the
terms of O.C.G.A. § 13-1-11(a),
compliance with that Code section is a
statutory prerequisite to collecting an
otherwise valid obligation to pay attorney
fees incurred in the collection on a note; if
the debtor cures the debt in compliance
with the requisite ten-day notice period,
then the obligation to pay the attorney’s
fees shall be void and no court shall
enforce the agreement, O.C.G.A.
§ 13-1-11(a)(3), which is true as a matter
of statutory law, regardless of whether the
parties agreed to such a ten-day grace
period and, therefore, O.C.G.A.
§ 13-1-11(a)(3) creates a mandatory
condition precedent to the debtor’s
obligation to pay attorney fees expended
by the lender while collecting on a note.
Core LaVista, LLC v. Cumming, 308 Ga.
App. 791, 709 S.E.2d 336, 2011 Ga. App.
LEXIS 281 (2011).

Sufficient notice given. — Trial court
did not err in granting a corporation’s
motion for summary judgment on the cor-
poration’s claim for attorney fees under
O.C.G.A. § 13-1-11 on the damages a jury
awarded the corporation in the
corporation’s suit against a textile
company for anticipatory breach of
contract because there was no genuine
issue of material fact as to whether the
demand letter the corporation issued to
the textile company was defective under
§ 13-1-11 since the demand letter
substantially complied with § 13-1-11 by
setting forth the face value of the unpaid
debt obligation, $2 million, even if the
corporation ultimately could recover
somewhat less than that amount after a
jury calculated the present value; the
textile company’s full payment obligations
have matured, and upon the textile
company’s anticipatory breach of the
parties’ agreement, the corporation was
entitled to issue a demand for the face
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Notice (Cont’d)
6. Substantial Compliance (Cont’d)

value of the total remaining unpaid debt,
$2 million, prior to the entry of judgment
on the indebtedness. Textile Rubber &
Chem. Co. v. Thermo-Flex Techs., Inc., 308
Ga. App. 89, 706 S.E.2d 728, 2011 Ga.
App. LEXIS 125 (2011).

7. Pleadings

One seeking recovery of attorney’s
fees bears burden of showing valid
notice. — When a creditor was not en-
titled to a default judgment in the credi-
tor’s lawsuit alleging that the debtor’s
credit card debt was non-dischargeable
under 11 U.S.C. § 523(a)(2)(A) because
the complaint did not contain sufficient
factual allegations showing fraud, false
pretenses, or false representations by the
debtor as to the credit card debt, the
creditor was also not entitled to default
judgment on the creditor’s claim for
attorneys’ fees because the complaint did

not show that the creditor gave 10 days
written notice of the creditor’s intent to
enforce the credit card’s attorneys’ fees
provision as required by O.C.G.A.
§ 13-1-11(a)(3). Am. Express Centurion
Bank v. McGloster (In re McGloster), No.
12-73933-WLH, No. 12-05664, 2013
Bankr. LEXIS 2237 (Bankr. N.D. Ga. Apr.
30, 2013).

8. Evidentiary Issues

Questions of fact remained to be
determined. — Grant of summary judg-
ment to the creditors was reversed be-
cause questions of fact existed as to
whether one creditor’s failure to confirm
the foreclosure sale barred the claims as-
serted by it and the other creditor as well
as a question of fact existed as to whether
all of the debts at issue, including the
2004 loan, were owed to a single creditor
and were given for the same purpose.
Bryant v. Optima Int’l, 339 Ga. App. 696,
792 S.E.2d 489, 2016 Ga. App. LEXIS 642
(2016).

13-1-13. Recovery of voluntary payments.

Law reviews.
For annual survey on administrative

law, see 66 Mercer L. Rev. 1 (2014).

JUDICIAL DECISIONS

ANALYSIS

GENERAL CONSIDERATION

VOLUNTARY PAYMENTS

General Consideration

Section inapplicable where pay-
ment induced by misplaced confi-
dence, artifice, deception or fraud of
party paid. — In an action by borrowers
claiming that the lender’s charging of an
illegal notary fee breached the parties’
loan agreement, the district court erred in
concluding that, regardless of whether a
breach occurred, O.C.G.A. § 13-1-13
barred recovery because Georgia’s
Supreme Court, in response to a certified
question, concluded that the borrowers
had alleged sufficient artifice, deception,
or fraudulent practice to trigger an

exception to § 13-1-13. Anthony v. Am.
Gen. Fin. Servs., 626 F.3d 1318, 2010 U.S.
App. LEXIS 24446 (11th Cir. 2010).

Voluntary payment doctrine did
not apply to recovery of usury. — In a
class action suit alleging that a bank’s
charges for ATM overdrafts were usuri-
ous, the bank’s claim that each class mem-
ber’s ability to recover on claims for con-
version and money had and received
would depend on an individualized in-
quiry under the voluntary payment doc-
trine was rejected because the voluntary
payment doctrine did not apply to the
recovery of usury. SunTrust Bank v.
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Bickerstaff, 349 Ga. App. 794, 824 S.E.2d
717 (2019).

Settlement amount. — Trial court
properly granted summary judgment to a
general contractor because the general
contractor had no legal obligation under
the payment bond itself to reimburse an
insurance company for the full amount of
the settlement with it, plus attorney’s fees
and costs. Progressive Elec. Servs. v. Task
Force Construction, Inc., 327 Ga. App.
608, 760 S.E.2d 621, 2014 Ga. App. LEXIS
389 (2014).

Voluntary Payments

Right to recoup taxes forfeited. —
Superior court did not err in reversing

the decision of the Georgia Department of
Revenue that a corporate officer was liable
for a restaurant’s sales and use taxes
pursuant to O.C.G.A. § 48-2-52 because
the release of and refund payment to the
majority owner of the restaurant operated
as a release of the officer; under O.C.G.A.
§ 13-1-13, by voluntarily paying the
owner a settlement amount with full
awareness of any potential joint claim the
owner had against the officer, the
Department forfeited any right the
Department had to recoup from the officer
the payment the Department made to the
owner. Ga. Dep’t of Revenue v. Moore, 317
Ga. App. 31, 730 S.E.2d 671, 2012 Ga.
App. LEXIS 684 (2012).

Doctrine does not apply to tax in-
debtedness. — In an assessment action
under O.C.G.A. § 48-2-52, the Georgia
Court of Appeals erred by concluding that
because the Georgia Department of
Revenue voluntarily refunded a tax
payment made by a majority owner of a
restaurant, it could not seek payment
from a second responsible party as the
voluntary payment doctrine applied to
contracts, not tax indebtedness; it was
necessary to remand the case to see if the
second responsible party was a necessary
party to the majority owner’s refund
action. Ga. Dep’t of Revenue v. Moore, 294
Ga. 20, 751 S.E.2d 57, 2013 Ga. LEXIS
885 (2013).

Voluntary payment doctrine set forth in
O.C.G.A. § 13-1-13 is a concept applicable
to contracts, not tax indebtedness. Ga.
Dep’t of Revenue v. Moore, 294 Ga. 20, 751
S.E.2d 57, 2013 Ga. LEXIS 885 (2013).

Subrogee’s claim barred. — Trial
court did not err in granting a contractor
summary judgment in an insurer’s action
to recover for the property damage a
church sustained when the contractor in-
stalled an air conditioning system because
the action was barred by the voluntary
payment doctrine since the insurer paid
the church for the church’s loss and had no
contractual obligation to do so, and under
the church’s policy, the insurer could not
recover for a loss against a third party
unless the loss was paid under the covered
property coverage; prior to paying the
church, the insurer had full knowledge of
the facts pertaining to the loss, having
received several reports from an adjuster,
and the fact that the insurer had an
assignment did not change the result be-
cause it was trying to recover the same
amount from the contractor that the in-
surer paid for the loss. Southern Mut.
Church Ins. Co. v. ARS Mech., LLC, 306
Ga. App. 748, 703 S.E.2d 363, 2010 Ga.
App. LEXIS 1048 (2010).

Voluntary payment doctrine not a
bar to recovery of excessive notary
charges. — In response to certified ques-
tions from a federal action which arose
with respect to a mortgagee’s charges that
included substantial notary fees from a
refinancing transaction, it was deter-
mined that the voluntary payment doc-
trine of O.C.G.A. § 13-1-13 did not bar a
breach of contract claim based on the
excessiveness of the charges, as there was
sufficient artifice, deception, or fraudulent
practice by the mortgagee’s
misrepresentation under O.C.G.A.
§ 45-17-11(d) that the charges were
“reasonable and necessary.” Anthony v.
Am. Gen. Fin. Servs., 287 Ga. 448, 697
S.E.2d 166, 2010 Ga. LEXIS 478 (2010).

Payment voluntary regardless of
protest by counsel. — After the debtor
arranged to refinance the remaining debt
through an investment company, and the
parties to the original loan eventually
agreed on a payoff amount of $308,982.41,
which was wired to the creditor, the pay-
ment was a voluntary payment that extin-
guished the debt memorialized in the
original note and security deed, and the
fact that counsel for the debtor purported
to make the payment with a form of pro-
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test did not affect that conclusion; thus,
the creditor erred in refusing to cancel the
security deed. CB Lending, LLC v.

Strategic Property Consulting Group,
LLC, 353 Ga. App. 114, 834 S.E.2d 618,
2019 Ga. App. LEXIS 576 (2019), cert.
denied, No. S20C0586, 2020 Ga. LEXIS
567 (Ga. July 15, 2020).

13-1-14. Collection of closing fees for contracts for the advance
of money or the extension of credit; refund of closing
fees in certain instances; limited application.

(a) In addition to any other charges permitted for the advance of
money or for the extension of credit, a lender or seller may collect a
closing fee at the time of making a loan or extending credit in order to
defray the costs of investigation and verification of a borrower’s or
purchaser’s credit reports and references. Such closing fee may be for
an amount up to 4 percent of the face amount of the loan or credit
extension or total amount of the sales contract but shall not be more
than $50.00. Such closing fee may be paid from the proceeds of the
amount borrowed or added to the principal amount of the loan or credit
extension.

(b) When any loan or sales contract upon which a closing fee has
been charged is prepaid in full by any means within 90 days of the date
of the loan or sales contract, the lender or seller shall refund or credit
the borrower or purchaser with a pro rata portion of the closing fee;
provided, however, that in such event, the lender or seller may retain an
amount of not more than $25.00 from the collected closing fee.

(c) This Code section shall only apply to installment loans made
pursuant to Chapter 3 of Title 7, retail installment and home solicita-
tion sales contracts entered into pursuant to Article 1 of Chapter 1 of
Title 10, and insurance premium finance agreements entered into
pursuant to Chapter 22 of Title 33; provided, however, that a closing fee
authorized under this Code section shall not constitute interest, a time
price differential, a finance charge, or a service charge within the
meaning of Code Section 7-3-15, 10-1-4, or 33-22-9.

(d) Nothing contained in Code Section 7-4-18 shall be construed to
amend or modify the provisions of this Code section.

History.
Code 1981, § 13-1-14, enacted by Ga. L.

2013, p. 30, § 1/SB 139; Ga. L. 2020, p.
156, § 8/SB 462.
Effective date.

This Code section became effective April
9, 2013.
Amendments.

The 2020 amendment, effective June
30, 2020, substituted “installment loans”

for “industrial loans” in subsection (c). See
Editor’s notes for applicability.
Editor’s notes.

Ga. L. 2020, p. 156, § 1/SB 462, not
codified by the General Assembly,
provides that: “The General Assembly
finds and declares that installment
lending vitally affects the general
economy of Georgia and the public
interest and welfare of its citizens;
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therefore, it is the policy of Georgia and
the purpose of this chapter to protect the
interest of borrowers and provide for
sound, efficient, and responsive regulation
of installment lenders.”

Ga. L. 2020, p. 156, § 10/SB 462, not
codified by the General Assembly,
provides that: “This Act shall apply to all

installment loan agreements entered into
on and after July 1, 2020.”

Code Section 7-3-15, referred to in
subsection (c) of this Code section, was
transferred to Code Section 7-3-12 by Ga.
L. 2020, p. 156, § 2/SB 462, effective June
30, 2020.

13-1-15. Convenience fee; when appropriate.

(a) As used in this Code section, the term:

(1) “Actual cost” means the amount paid by a lender to a third
party or the amount incurred by a third party for the processing of a
payment made by electronic means. If a lender or merchant is a
subsidiary of an entity that processes payments made by electronic
means, the parent entity shall be considered a third party.

(2) “Payment by electronic means” means the remittance of an
amount owed through the use of a credit card, debit card, electronic
funds transfer, electronic check, or other electronic method.

(b) In addition to any other charges, interest, and fees permitted by
law and subject to the terms and conditions of the debit card or credit
card acceptance agreement, a lender or merchant may collect a nonre-
fundable convenience fee from any person electing to utilize an option
of payment by electronic means. Such convenience fee shall be in an
amount that represents the actual cost to a lender or merchant;
provided, however, that in lieu of the actual cost, a lender or merchant
is authorized to collect a convenience fee which does not exceed the
average of the actual cost incurred for a specific type of payment made
by electronic means for which such lender or merchant imposes a
convenience fee, or a fee of up to $5.00, whichever is greater.

(c) No convenience fee shall be charged unless a lender or merchant
also provides a direct payment option by check, cash, or money order or
payment by electronic means in which no convenience fee is imposed.

(d) Any lender or merchant imposing a convenience fee as provided
for in this Code section shall provide clear disclosure of such fee prior to
imposition. Such notice shall include the dollar amount of such fee, a
statement that such fee is nonrefundable, and a statement that such fee
is charged for payment by electronic means.

(e) This Code section shall apply only to loans made pursuant to
Chapter 1 of Title 7, installment loans made pursuant to Chapter 3 of
Title 7, retail installment and home solicitation sales contracts entered
into pursuant to Article 1 of Chapter 1 of Title 10, motor vehicle sales
financing contracts entered into pursuant to Article 2 of Chapter 1 of

13-1-14 13-1-15GENERAL PROVISIONS

152025 Supp.



Title 10, and insurance premium finance agreements entered into
pursuant to Chapter 22 of Title 33; provided, however, that a conve-
nience fee authorized under this Code section shall not constitute
interest, an additional charge, a time price differential, a finance
charge, or a service charge within the meaning of Code Section 7-3-12,
10-1-4, 10-1-33, or 33-22-9.

(f) Nothing contained in Code Section 7-4-18 shall be construed to
amend or modify the provisions of this Code section.

History.
Code 1981, § 13-1-15, enacted by Ga. L.

2015, p. 931, § 1/HB 299; Ga. L. 2017, p.
193, § 27/HB 143; Ga. L. 2020, p. 156,
§ 8/SB 462; Ga. L. 2025, p. 796, § 1/HB
241, effective July 1, 2025.
Effective date.

This Code section became effective May
6, 2015.
Amendments.

The 2017 amendment, effective May
1, 2017, in the second sentence of subsec-
tion (b), substituted “is authorized to col-
lect” for “may collect”; and, near the be-
ginning of subsection (e), inserted “loans
made pursuant to Chapter 1 of Title 7,”.

The 2020 amendment, effective June
30, 2020, substituted “installment loans”
for “industrial loans” near the beginning
of subsection (e). See Editor’s notes for
applicability.

The 2025 amendment, effective July
1, 2025, inserted “lender to a third party
or the amount incurred by a” in the first
sentence in paragraph (a)(1); added “, or a
fee of up to $5.00, whichever is greater” at

the end of subsection (b); and inserted “or
payment by electronic means” in subsec-
tion (c).
Code Commission notes.

Pursuant to Code Section 28-9-5, in
2020, “Code Section 7-3-12” was
substituted for “Code Section 7-3-15” near
the end of subsection (e).
Editor’s notes.

Ga. L. 2020, p. 156, § 1/SB 462, not
codified by the General Assembly,
provides that: “The General Assembly
finds and declares that installment
lending vitally affects the general
economy of Georgia and the public
interest and welfare of its citizens;
therefore, it is the policy of Georgia and
the purpose of this chapter to protect the
interest of borrowers and provide for
sound, efficient, and responsive regulation
of installment lenders.”

Ga. L. 2020, p. 156, § 10/SB 462, not
codified by the General Assembly,
provides that: “This Act shall apply to all
installment loan agreements entered into
on and after July 1, 2020.”

13-1-16. Additional contracts terminable by service members;
requirements.

(a) As used in this Code section, the term:

(1) “Health spa” means an establishment which provides, as one of
its primary purposes, services or facilities which are purported to
assist patrons to improve their physical condition or appearance
through change in weight, weight control, treatment, dieting, or
exercise. Such term includes an establishment designated as a
“reducing salon,” “health spa,” “spa,” “exercise gym,” “health studio,”
or “health club,” or by other terms of similar import.

(2) “Service member” means an active duty member of the regular
or reserve component of the armed forces of the United States, the
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Georgia National Guard, or the Georgia Air National Guard on
ordered federal duty for a period of 90 days or longer.

(b) In addition to the contractual relief provided for under Code
Sections 10-4-214, 44-7-22, and 46-5-8, and in furtherance of the
Servicemembers Civil Relief Act, 50 U.S.C. Section 3901 et seq., any
service member may terminate a contract pursuant to this Code section
if such contract is for:

(1) The provision of television, video, or audio programming or
internet access; or

(2) Membership or provision of services by a health spa, notwith-
standing any provisions of Code Section 10-1-393.2.

(c) Termination of a contract pursuant to subsection (b) of this Code
section shall be effective only if the service member receives military
orders to relocate for a period of service of at least 90 days to a location
that does not support the contract.

(d) In terminating a contract pursuant to subsection (b) of this Code
section, the service member shall provide the other contractual party
with a written or electronic notice of termination to be effective on the
date stated in the notice. Such notice shall be accompanied by either a
copy of the official military orders or a written verification signed by the
service member’s commanding officer indicating the relocation.

(e) The provisions of this Code section shall apply to all contracts,
and a renewal, modification, or extension of any contract, provided for
under subsection (b) of this Code section and entered into on or after
July 1, 2019. The provisions of this Code section may not be waived or
modified by the agreement of the parties under any circumstances.

History.
Code 1981, § 13-1-16, enacted by Ga. L.

2019, p. 145, § 2/HB 25.
Effective date.

This Code section became effective July
1, 2019.

Cross references.
Compliance with Servicemembers Civil

Relief Act, § 10-4-214.
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CHAPTER 2

CONSTRUCTION

13-2-1. Construction of contracts by courts generally; findings
of fact by juries.

JUDICIAL DECISIONS

ANALYSIS

INTENT OF PARTIES

AMBIGUOUS AGREEMENTS

ADMISSIBILITY OF PAROL EVIDENCE

APPLICATION

Intent of Parties

No intent in agreement to give up
rights in land. — City and an apartment
owner, in entering a 1954 agreement for
the construction of a parking lot and side-
walk, never intended to create public
property rights in the owner’s land;
rather, the purpose of the agreement was
to relieve traffic congestion along an abut-
ting street. The agreement’s language
showed that the owner had no intention of
giving up control of the owner’s property;
the land was not dedicated to the city or
burdened with an easement, and the
owner paid taxes on the entire area.
Unified Gov’t of Athens-Clarke Co. v.
Stiles Apts., 295 Ga. 829, 764 S.E.2d 403,
2014 Ga. LEXIS 744 (2014).

Ambiguous Agreements

Term “willful” in contract ambigu-
ous and had to be determined by a
jury. — Trial court erred in granting a
buyer partial summary judgment on the
buyer’s breach of contract claim against
the sellers because the conflicting evi-
dence established that a genuine issue of
material fact existed as to whether the
sellers defaulted on the option agreement
in bad faith and whether the default was
willful; as such, a jury must resolve
whether the sellers’ default was willful,
which will determine whether the buyer
could recover damages for breach of con-
tract under the option agreement. Garrett
v. S. Health Corp. of Ellijay, Inc., 320 Ga.
App. 176, 739 S.E.2d 661, 2013 Ga. App.
LEXIS 151 (2013).

Admissibility of Parol Evidence

Where contract complete, parol evi-
dence generally admissible only as to
ambiguities. — Order denying the appel-
lant’s request to terminate a family trust
was reversed because the trial court erred
in finding an ambiguity with regard to the
trust instruments’ termination provisions
and in considering parol evidence to inter-
pret those provisions as there was no
ambiguity that the trust was to exist until
the settlor’s death, which had occurred.
Jackson v. Nowland, 338 Ga. App. 614,
791 S.E.2d 190, 2016 Ga. App. LEXIS 509
(2016).

Application

Construction of terms in insurance
contract. In interpreting an insurance
contract, damage to the insured motel was
covered by a $1.9 million policy limit be-
cause limiting the entire cause of loss to
the $100,000 sewer limit when both water
and sewer were covered causes of loss
would have effectively eliminated the wa-
ter coverage from the policy. Covington
Lodging, Inc. v. W. World Ins. Grp. (In re
Covington Lodging Inc.), 635 B.R. 675,
2021 Bankr. LEXIS 2519 (Bankr. N.D. Ga.
2021).

Construction of insurance con-
tract. — As a matter of contract construc-
tion, the anti-concurrent cause (ACC)
clause did not apply to eliminate coverage
for damage caused by a water pipe break
and sewer back up, even if such damage
was concurrent and inseparable, because
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the insured motel purchased the Sewer
Endorsement at issue, which made the
sewer pipe backup a covered cause of loss.
Covington Lodging, Inc. v. W. World Ins.
Grp. (In re Covington Lodging Inc.), 635
B.R. 675, 2021 Bankr. LEXIS 2519
(Bankr. N.D. Ga. 2021).

Franchise agreement did not cover
county’s liability to power company
for movement of power lines. — Trial
court properly found that a power com-
pany was entitled to compensation from a
county for the taking of the company’s
private property easements, including the
costs of relocating the electrical power and
distribution poles, when the county wid-
ened a road because a 1929 franchise
agreement did not apply to situations
where the power company was forced by
the county to relocate power transmission
lines and poles that the company origi-
nally erected on private property ease-
ments. Clayton County v. Ga. Power Co.,
340 Ga. App. 60, 796 S.E.2d 16, 2017 Ga.
App. LEXIS 5 (2017).

Guaranty. — Trial court did not err by
finding a guarantor personally liable on a
promissory note because the trial court
correctly found that the language of the
promissory note, the unconditional guar-
anty, and the modification to the promis-
sory note were unambiguous, and since
the documents’ provisions were clear, the
trial court’s proper role was to apply the
terms as written; in the guaranty, the
guarantor expressly waived all notices or
defenses to which the guarantor could be
entitled under the guaranty, to the extent
permitted by law, and because the guar-
antor failed to assert any defense based
upon an alleged incompetency to enter
into a contract at the time the guarantor
executed the guaranty, and because the
guarantor failed to show that the guaran-
ty’s broad waiver of defenses was prohib-
ited by statute or public policy, the guar-
antor was bound thereby. Core LaVista,
LLC v. Cumming, 308 Ga. App. 791, 709
S.E.2d 336, 2011 Ga. App. LEXIS 281
(2011).

Arbitration clause. Upon admitting a
parent to a nursing home, an adult child’s
signature on an arbitration agreement did
not bind the parent because the child was
not the parent’s agent by virtue of being

the child and there was no evidence that
the parent had authorized the child to act
for the parent as required by O.C.G.A.
§ 10-6-1. McKean v. GGNSC Atlanta,
LLC, 329 Ga. App. 507, 765 S.E.2d 681,
2014 Ga. App. LEXIS 725 (2014).

Appellate court reversed trial court’s
decision that Arbitration Agreement was
unconscionable, and affirmed trial court’s
decision to reject aunt’s claims that Arbi-
tration Agreement was not valid because
it lacked consideration, that enforcement
was precluded by federal Medicaid Act
and implementing regulations, that FAA
did not apply, and that Arbitration Agree-
ment was not enforceable because it pre-
cluded vindication of nephew’s rights un-
der Georgia’s Bill of Rights for Residents
of Long-Term Care Facilities, O.C.G.A.
§ 31-8-100 et seq. CL SNF, LLC v.
Fountain, 364 Ga. App. 371, 875 S.E.2d
370, 2022 Ga. App. LEXIS 314 (2022).

Exculpatory clause. — Exculpatory
clause in parties’ letter of agreement did
not explicitly, prominently, clearly, and
unambiguously bar breach of contract
claims by medical care providers against a
network administrator as those claims
were outside the scope of the clause.
Aetna Workers’ Comp Access, LLC v.
Coliseum Med. Ctr., 322 Ga. App. 641, 746
S.E.2d 148, 2013 Ga. App. LEXIS 582
(2013), cert. denied, No. S13C1640, 2013
Ga. LEXIS 930 (Ga. Nov. 4, 2013), cert.
denied, No. S13C1643, 2013 Ga. LEXIS
934 (Ga. Nov. 4, 2013).

Employment contracts. — Trial court
properly denied the former employee’s mo-
tion for summary judgment on a claim for
breach of an employment agreement and
properly granted the former employer’s
motion for summary judgment on that
claim because the former employee was
not entitled to any future compensation
from the former employer after the former
employee’s termination as the former em-
ployee and the former employer entered
into an employment agreement with an
initial six-month term which was termi-
nable at will. Argo v. G-Tec Servs., 338 Ga.
App. 608, 791 S.E.2d 193, 2016 Ga. App.
LEXIS 508 (2016).

Trial court properly denied the former
employee’s motion for summary judgment
on a claim for breach of an employment
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Application (Cont’d)

agreement and properly granted the for-
mer employer’s motion for summary judg-
ment on that claim because the plain
language of the agreement required the
former employee to make sales in order to
obtain a commission, and the former em-
ployee was not entitled to any commission
as the former employee had not made any
sales during the operative time period of
the agreement. Argo v. G-Tec Servs., 338
Ga. App. 608, 791 S.E.2d 193, 2016 Ga.
App. LEXIS 508 (2016).

Divorce settlement agreement.
Ex-wife was not responsible for paying a

portion of past due tax liabilities resulting
from the ex-husband’s entry into a volun-
tary disclosure program because the term
“audit” in the parties’ settlement agree-
ment did not include any audits that the
ex-husband performed based on the ex-
husband’s voluntary entry into an am-
nesty program as the type of audit con-
templated under the tax provision of the
settlement agreement was not an audit
voluntarily initiated by one of the parties,
but one that would be defended against -
an audit necessarily initiated by a third
party, such as an IRS audit in the tradi-
tional sense. Dean v. Dean, 361 Ga. App.
698, 865 S.E.2d 292, 2021 Ga. App. LEXIS
537 (2021).

Trial court impermissibly modified the
terms of the divorce decree and settlement
agreement by holding the husband in con-
tempt for failing to dismiss the ex-wife
from a lawsuit when the ex-wife did not

satisfy the conditions precedent of refi-
nancing the mortgage and completing a
name change by the specified deadlines.
Hawbaker v. Brittingham, 373 Ga. App.
51, 907 S.E.2d 346, 2024 Ga. App. LEXIS
387 (2024).

Trial court improperly modified the con-
sent divorce decree by ordering the hus-
band to transfer additional shares to the
wife beyond the $375,000 worth of shares
provided for in the decree as the decree
did not prohibit the husband from chang-
ing asset allocations in the account before
the transfer. The trial court properly or-
dered the husband to pay the wife $6,400
in cash, which was the amount the hus-
band deducted from the $125,000 cash
payment required by the decree. Aftuck v.
Aftuck, 374 Ga. App. 92, 911 S.E.2d 462,
2025 Ga. App. LEXIS 9 (2025).

Amendments to pleadings did not
negate application of contract. — In a
wrongful death and breach of contract
action wherein the plaintiff did not pre-
vail, the trial court erred by awarding the
plaintiff attorney fees under an aircraft
purchase agreement (APA) because the
defendant was the prevailing party and
under the fee-shifting clause of the agree-
ment, the prevailing party was entitled to
an award of attorney fees and plaintiff’s
amendments to the complaint to remove
references relying on the APA for liability
did not alter that the APA governed the
parties’ transaction. Eagle Jets, LLC v.
Atlanta Jet, Inc., 321 Ga. App. 386, 740
S.E.2d 439, 2013 Ga. App. LEXIS 321
(2013).

13-2-2. Rules for interpretation of contracts generally.

JUDICIAL DECISIONS

ANALYSIS

GENERAL CONSIDERATION

1. APPLICATION IN GENERAL

2. INTENT OF PARTIES

3. INTENT BASED ON CONDUCT

4. JURY-COURT DETERMINATIONS

PAROL EVIDENCE

1. IN GENERAL

2. DISTINCT COLLATERAL ORAL AGREEMENTS

3. COMPLETE AGREEMENTS

5. AMBIGUOUS AGREEMENTS

13-2-1 13-2-2CONTRACTS

20 2025 Supp.



6. ADMISSIBILITY OF CIRCUMSTANCES SURROUNDING EXECUTION

9. APPLICATION

CONSTRUCTION OF WORDS

PREFERENCE FOR UPHOLDING CONTRACTS

CONSTRUCTION AGAINST PARTY EXECUTING INSTRUMENT

GRAMMATICAL CONSTRUCTION

PREFERENCE FOR WRITTEN OVER PRINTED MATTER

General Consideration

1. Application in General

Construction of “applicant”. — Ap-
pellate court erred by concluding that a
guaranty was unenforceable for not suffi-
ciently identifying the name of the princi-
pal debtor and thus failing to satisfy the
Statute of Frauds, O.C.G.A. § 13-5-30(2),
because the word applicant, bearing its
usual and common meaning, identified
the company applying for credit and,
therefore, clearly identified the company
as the principal debtor. Lafarge Bldg.
Materials, Inc. v. Thompson, 295 Ga. 637,
763 S.E.2d 444, 2014 Ga. LEXIS 707
(2014).

Construction of word “void”. —
When a bank sought relief from the

automatic stay to proceed with a sheriff’s
sale under a prepetition state court con-
sent judgment that resolved a fraudulent
transfer action against the debtor and
others by declaring the transfer “void,” the
court denied the motion as unnecessary.
No interest in the property revested in the
debtor because, applying rules of contract
construction to the consent judgment, and
giving the consent judgment a construc-
tion that rendered the judgment in com-
pliance with Georgia fraudulent transfer
statutes, the court determined that the
word “void” meant void as to the bank, not
void ab initio. Southeastern Bank v. Allen
(In re Allen), No. 17-20095, 2017 Bankr.
LEXIS 1501 (Bankr. S.D. Ga. June 5,
2017).

Use of term arbitrator. — Although a
terminated employee argued that the
terms in an agreement governing the se-
lection of an arbitrator were contradictory
— specifically, the use of the term “media-
tor” rather than arbitrator — the lan-
guage concerning arbitration was clear.
Although a document may have provided
for a mediator or may have included a
scrivener’s error, this small discrepancy

was nowhere near enough to clear the
high bar for proving unconscionability un-
der Georgia law. Payne v. Savannah Coll.
of Art & Design, Inc., 81 F.4th 1187, 2023
U.S. App. LEXIS 23236 (11th Cir. 2023).

Construction impermissible where
language capable of only one reason-
able interpretation. — Term “waste” in
a royalty fees contract was unambiguous
and was properly given the term’s plain
and ordinary meaning pursuant to
O.C.G.A. § 13-2-2(2). Had the parties
intended the contract to include solid
waste, a term commonly used in the waste
management industry, the parties could
have inserted the word “solid” before the
word “waste,” but the parties did not.
Wilkening v. Veolia Es Evergreen Landfill,
Inc., 491 Fed. Appx. 90, 2012 U.S. App.
LEXIS 20502 (11th Cir. 2012).

Plain language of contract upheld.
— Trial court properly granted a condo-
minium association summary judgment
in a premises liability action because in-
terpreting the condominium association
documents established that the associa-
tion did not have a duty to remove snow
and ice from the common walkway where
the resident fell. Scrocca v. Ashwood
Condominium Ass’n, 326 Ga. App. 226,
756 S.E.2d 308, 2014 Ga. App. LEXIS 150
(2014), cert. denied, No. S14C1001, 2014
Ga. LEXIS 513 (Ga. June 16, 2014).

In a declaratory judgment action aris-
ing from a motor vehicle and motorcycle
accident, the language of the automobile
exclusion in the insured’s commercial gen-
eral liability insurance policy unambigu-
ously excluded coverage regardless of who
was using the insured’s vehicle; the ab-
sence of a serial comma did not create
ambiguity because rules of grammar and
standard English usage supported only
one reasonable interpretation of the exclu-
sion. Frey v. Nationwide Mut. Ins. Co., 371
Ga. App. 590, 901 S.E.2d 730, 2024 Ga.
App. LEXIS 191 (2024).
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General Consideration (Cont’d)
1. Application in General (Cont’d)

A limited or specific provision will
prevail over one that is more broadly
inclusive. Applying Georgia’s rules of
contract construction, derived from stat-
ute and case law, an ambiguity in a multi-
bank loan participation agreement was
resolved in the lead bank’s favor because
one section overrode another on the issue
of whether to sell the loan in that the
contract specifically addressed that issue
and so prevailed over conflicting general
language. Stonegate Bank v. TD Bank,
N.A., 596 Fed. Appx. 834, 2015 U.S. App.
LEXIS 91 (11th Cir. 2015).

Express easement in deed con-
strued. — Subsequent property owner
was properly held to have a duty, pursu-
ant to an express easement in a deed, to
maintain and repair a sewer line that
traversed an adjoining property owner’s
land because the easement was unam-
biguous and provided for the maintenance
of all sewer lines on the easement, regard-
less of when the sewer lines were built.
Kammerer Real Estate Holdings, LLC v.
PLH Sandy Springs, LLC, 319 Ga. App.
393, 740 S.E.2d 635, 2012 Ga. App. LEXIS
1072 (2012), overruled in part, Artson,
LLC v. Hudson, 322 Ga. App. 859, 747
S.E.2d 68, 2013 Ga. App. LEXIS 636
(2013).

Forum selection clause. — Trial
court erred in granting a debtor’s motion
to transfer a bank’s action alleging breach
of a loan agreement and promissory note
because the trial court’s focus solely on the
note and the note’s venue clause was in
contradiction of O.C.G.A. § 13-2-2(4); the
promissory note was a loan document
subject to the document protocols that
were attached to the loan agreement, and
no showing was contained in the record
that the forum selection clause in the
document protocols was unenforceable.
Park Ave. Bank v. Steamboat City Dev.
Co., 317 Ga. App. 289, 728 S.E.2d 925,
2012 Ga. App. LEXIS 668 (2012), cert.
denied, No. S12C2037, 2013 Ga. LEXIS
103 (Ga. Jan. 22, 2013), overruled in part,
Wang v. Liu, 292 Ga. 568, 740 S.E.2d 136,
2013 Ga. LEXIS 254 (2013).

Construction of condition prec-

edent in agency contract. — Title in-
surance company was entitled to judg-
ment as a matter of law on a real estate
firm’s counterclaim for breach of contract
claim because the agency contract as
amended in 2004 clearly and unambigu-
ously required the firm to remit 25 per-
cent of the gross title premiums it col-
lected as a condition precedent to the
rebate provision, which construction both
upheld the plain language of the agree-
ment and comported with common sense.
Dewrell Sacks, LLP v. Chicago Title
Insurance Co., 324 Ga. App. 219, 749
S.E.2d 802, 2013 Ga. App. LEXIS 827
(2013).

Teachers’ contractual right to no-
tice before pension reduction harmo-
nized with later plan. — In a suit by
teachers against the county school district
and board alleging breach of contract,
summary judgment for the defendants
was error because by adopting a promise
to give two years’ notice before reducing
funding of a retirement plan as board
policy, the notice provision became part of
the teachers’ contracts; this could be har-
monized with later documents adopting
different retirement plans. Gold v. DeKalb
County Sch. Dist., 346 Ga. App. 108, 815
S.E.2d 259, 2018 Ga. App. LEXIS 319
(2018), aff’d, 307 Ga. 330, 834 S.E.2d 808,
2019 Ga. LEXIS 706 (2019).

2. Intent of Parties

Intention of parties as controlling
factor. — Appellate court granted sum-
mary judgment to an estate in a wrongful
death suit because after applying the
rules of contract construction and consid-
ering parol evidence, the parties intended
a worker to be a third party beneficiary of
the promises made by the construction
companies to obtain automobile liability
insurance and to ensure the subcontrac-
tors did as well. Estate of Pitts v. City of
Atlanta, 323 Ga. App. 70, 746 S.E.2d 698,
2013 Ga. App. LEXIS 654 (2013), cert.
denied, No. S13C1732, 2014 Ga. LEXIS
161 (Ga. Feb. 24, 2014), cert. denied, No.
S13C1718, 2014 Ga. LEXIS 163 (Ga. Feb.
24, 2014).

Intention of parties is determined
from consideration of entire con-
tract; etc. Umbrella insurance policy of a
trailer involved in an accident contained
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an exclusion for the conduct of limited
liability companies (LLCs) that provided
that no person was an insured with re-
spect to the conduct of an LLC that was
not shown as a named insured; because
the trailer was being pulled by an LLC,
the LLC and driver were not covered.
Gemini Ins. Co. v. Castro, 723 Fed. Appx.
797, 2018 U.S. App. LEXIS 2022 (11th Cir.
2018).

To effectuate intent of parties,
court to consider whole instrument
and surrounding circumstances.

Grant of summary judgment to the de-
fendants on a breach of contract claim was
upheld because the plaintiff failed to point
to any specific provision of a written con-
tract allegedly breached and the Applica-
tion, Commitment, and Rate Lock Letters
each contained a disclaimer indicating
that it did not create a fiduciary relation-
ship between the parties. Overlook
Gardens Props. v. Orix, 366 Ga. App. 820,
884 S.E.2d 433, 2023 Ga. App. LEXIS 86
(2023).

Intent and effect of re-presentment
of identical arbitration agreement. —

Hospital’s conduct in re-presenting an
identical arbitration agreement in the ad-
missions form was behavior fundamen-
tally inconsistent with continued viability
of the earlier identical arbitration agree-
ment as each new presentation of the
agreement constituted a new offer that
was inconsistent with the contract being
in force. Emory Healthcare, Inc. v. Farrell,
359 Ga. App. 621, 859 S.E.2d 576, 2021
Ga. App. LEXIS 252 (2021).

Although May 21, 2018 arbitration
agreement language in admissions forms
did not require it to do so, the hospital
presented the patient with a new (albeit
identical) arbitration agreement in the
August 6, 2018 admissions forms and,
therefore, abandoned the previous one; by
electing not to sign the new arbitration
agreement, the patient acquiesced in the
hospital’s abandonment of the earlier
agreement and there was no agreement to
arbitrate. Emory Healthcare, Inc. v.
Farrell, 359 Ga. App. 621, 859 S.E.2d 576,
2021 Ga. App. LEXIS 252 (2021).

Arbitration agreement intended to
apply to current and former employ-
ees. — Trial court did not err by ordering
a pilot’s employment related claims

against the former employer to arbitra-
tion because the arbitration agreement
clearly and unambiguously applied to dis-
putes involving former employees and was
not limited to only current employees.
Wedemeyer v. Gulfstream Aero. Corp., 324
Ga. App. 47, 749 S.E.2d 241, 2013 Ga.
App. LEXIS 793 (2013), cert. denied, No.
S14C0198, 2014 Ga. LEXIS 146 (Ga. Feb.
24, 2014).

Trial court properly denied the former
employee’s motion for summary judgment
on a claim for breach of an employment
agreement and properly granted the for-
mer employer’s motion for summary judg-
ment on that claim because the former
employee was not entitled to any future
compensation from the former employer
after the former employee’s termination
as the former employee and the former
employer entered into an employment
agreement with an initial six-month term
which was terminable at will. Argo v.
G-Tec Servs., 338 Ga. App. 608, 791 S.E.2d
193, 2016 Ga. App. LEXIS 508 (2016).

Employee not entitled to commis-
sion payments. — Trial court properly
denied the former employee’s motion for
summary judgment on a claim for breach
of an employment agreement and prop-
erly granted the former employer’s motion
for summary judgment on that claim be-
cause the plain language of the agreement
required the former employee to make
sales in order to obtain a commission, and
the former employee was not entitled to
any commission as the former employee
had not made any sales during the opera-
tive time period of the agreement. Argo v.
G-Tec Servs., 338 Ga. App. 608, 791 S.E.2d
193, 2016 Ga. App. LEXIS 508 (2016).

Parent signed as agent for adult
son, not in personal capacity. — Trial
court erred in granting summary judg-
ment to a medical center and denying it to
a patient’s parent because the parent
signed the form on behalf of the adult son
as an agent, not in a personal capacity;
thus, the parent was not personally liable
for any unpaid medical bills. Winterboer v.
Floyd Healthcare Mgmt., 334 Ga. App. 97,
778 S.E.2d 354, 2015 Ga. App. LEXIS 579
(2015).

Knowledge of capacity in which
signing promissory note. — In an ac-
tion following the default of a promissory
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General Consideration (Cont’d)
2. Intent of Parties (Cont’d)

note, the trial court properly granted the
defendant summary judgment because
the defendant had signed the promissory
note solely in a representative capacity of
a limited liability company and was not
personally liable and the plaintiff knew
that the defendant had not signed in a
personal capacity. Envision Printing, LLC
v. Evans, 336 Ga. App. 635, 786 S.E.2d
250, 2016 Ga. App. LEXIS 140 (2016).

Parties intended to honor arbitra-
tion clause in debt agreement. — Trial
court erred by denying a client’s motion to
compel arbitration of the claim against a
debt settlement corporation for violations
of the debt adjusting statutes, O.C.G.A.
§ 18-5-1 et seq., because the arbitration
provision in the debt settlement
agreement mandated arbitration of all
disputes and claims between the parties
related to the agreement and the claim
that the corporation violated statutes
regulating the business of debt adjusting
was connected to the debt settlement
agreement. Penso Holdings, Inc. v.
Cleveland, 324 Ga. App. 259, 749 S.E.2d
821, 2013 Ga. App. LEXIS 829 (2013).

Contingency fee contract. — Ambi-
guity in a contingency fee contract, re-
garding whether the client had to pay for
paralegal services upon terminating the
law firm’s services, could not be resolved
by applying the rules of contract construc-
tion, and the jury had to resolve the issue
of what the ambiguous language meant
and what the parties intended. Shepherd
v. Greer, Klosic & Daugherty, 325 Ga. App.
188, 750 S.E.2d 463, 2013 Ga. App. LEXIS
919 (2013), cert. denied, No. S14C0467,
2014 Ga. LEXIS 380 (Ga. May 5, 2014).

3. Intent Based on Conduct

Circumstances leading to divorce
settlement. — Trial court correctly found
that as part of an agreement to finally
settle all issues between the parties, a
wife agreed to waive any interest she may
have had in the husband’s civil service
retirement; the conduct and statements of
the parties and their counsel all supported
the finding that a reasonable person in the
husband’s position would believe the wife

assented to waive any claims to the retire-
ment. Hart v. Hart, 297 Ga. 709, 777
S.E.2d 431, 2015 Ga. LEXIS 658 (2015).

4. Jury-Court Determinations

If after application of rules of con-
struction, ambiguity remains, issue is
for jury. — In a dispute between inves-
tors and developers of medical records
software, the parties’ agreement was am-
biguous in that one part stated the devel-
opers were only entitled to recover devel-
opment costs solely from the sale of the
software, yet another part entitled them
to be paid first from “all income” of the
joint venture; the question of the parties’
intent was for the jury, and summary
judgment was reversed. Healthy-IT, LLC
v. Agrawal, 343 Ga. App. 660, 808 S.E.2d
876, 2017 Ga. App. LEXIS 546 (2017).

Intent of parties to ambiguous con-
tract for jury determination. — Trial
court erred by granting the sellers sum-
mary judgment in a breach of promissory
notes action because ambiguities existed
in the purchase agreement and handwrit-
ten notes to supply the buyers with infor-
mation about the financial performance of
the dance competition in 2009 could sup-
port a claim for fraudulent inducement.
Roca Properties, LLC v. Dance Hotlanta,
Inc., 327 Ga. App. 700, 761 S.E.2d 105,
2014 Ga. App. LEXIS 408 (2014).

Jury’s interpretation of enrollment
emergency upheld. — Trial court did
not err by denying a university’s motion
for judgment notwithstanding the verdict
because the evidence presented at trial
showed, without dispute, that the univer-
sity relied upon only the enrollment emer-
gency provision in the faculty handbook to
justify its decision to lay-off 54 faculty
members and the jury could have con-
cluded that the university breached its
contract with the professors by declaring
an enrollment emergency. Wilson v. Clark
Atlanta University, Inc., 339 Ga. App. 814,
794 S.E.2d 422, 2016 Ga. App. LEXIS 665
(2016), cert. denied, No. S17C0855, 2017
Ga. LEXIS 668 (Ga. Aug. 14, 2017).

Construction of consent judgment.
— Trial court erred in determining that a
corporation was not a party to a consent
judgment because the consent judgment
was ambiguous, and the provision stating
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that judgment was not entered against
the corporation “at this time” since the
corporation was in bankruptcy implied
that the entry of judgment was contem-
plated at a later time; the surrounding
circumstances showed that the corpora-
tion filed a dismissal of the corporation’s
counterclaim with prejudice contempora-
neously with the filing of the consent
judgment, thereby manifesting an under-
standing that the corporation was in-
cluded in, and obligated by, the consent
judgment, and the corporation was listed
as a defendant in the style of the case on
the face of the consent judgment. Duke
Galish, LLC v. Manton, 308 Ga. App. 316,
707 S.E.2d 555, 2011 Ga. App. LEXIS 176
(2011).

Summary judgment vacated due to
existence of genuine issues of fact on
construction of contract. — Trial court
erred by granting summary judgment to a
bank because genuine issues of fact ex-
isted as to the bank’s obligations under
the loan contract such as whether the
bank was not to record the security inter-
ests assigned to it except in the event of a
default by the borrower, whether the bank
breached a duty to cooperate with the
borrower in foreclosing on the properties
securing the underlying loans, and
whether a duty on the bank to endeavor to
timely review loan requests was meaning-
less. DJ Mortg., LLC v. Synovus Bank, 325
Ga. App. 382, 750 S.E.2d 797, 2013 Ga.
App. LEXIS 980 (2013).

Parol Evidence

1. In General

Parol evidence inadmissible as
against written contract. — Parol evi-
dence is inadmissible to add to, take from,
or vary a written contract. Nash v. Twp.
Invs., LLC, 320 Ga. App. 494, 740 S.E.2d
236, 2013 Ga. App. LEXIS 223 (2013).

In an action for timber conversion, the
trial court erred when the court denied
the plaintiff’s motion in limine to exclude
parol evidence concerning the plaintiff’s
alleged consent to the timber company’s
cutting and other topics because O.C.G.A.
§ 51-12-51(a) clearly and unambiguously

required written consent and any verbal
consent to cut timber on the property was
inadequate; parol evidence regarding an
understanding to cut timber at or even
after the closing was inadmissible as it
could be taken to contradict the plain
terms of the loan documents, which
barred cutting without written consent;
and the jury apparently considered the
parol evidence in the course of reaching
the jury’s verdict for the timber company.
AgSouth Farm Credit, ACA v. Gowen
Timber Co., 336 Ga. App. 581, 784 S.E.2d
913, 2016 Ga. App. LEXIS 222 (2016).

2. Distinct Collateral Oral
Agreements

Parol evidence of release from
guaranties inadmissible. — Guaran-
tors’ claims that the guarantors entered
into written agreements with a bank re-
leasing the guarantors from their guar-
anty agreements was not supported by
any evidence; there was nothing to satis-
factorily account for the absence of the
written agreements, former O.C.G.A.
§ 24-5-4(a) (see now O.C.G.A.
§ 24-10-1002), and any oral assurances
by bank personnel were inadmissible to
vary from the terms of the guaranty
agreements under O.C.G.A. § 13-2-2(1).
Windham & Windham, Inc. v. Suntrust
Bank, 313 Ga. App. 841, 723 S.E.2d 70,
2012 Ga. App. LEXIS 92 (2012).

3. Complete Agreements

Easement language clear as to mea-
surement scheme. — Language of the
easement, which stated that the grocery
store had to pay in proportion to the
square footage owned by each of the own-
ers of property as shown by an attached
plat, was clear; therefore, the document
relied upon by the grocery store denoting
the acreage of the real property offering a
different measurement scheme from that
of the easement was insufficient to create
a question of fact as to the calculation of
the grocery store’s share of expenses.
Alterman Properties LLC v. Sunshine
Plaza Associates Ltd., 358 Ga. App. 698,
856 S.E.2d 91, 2021 Ga. App. LEXIS 116
(2021).
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5. Ambiguous Agreements

Construction of ambiguous physi-
cian’s services contract. — Interpret-
ing a contract so as to give effect to each
provision as required by O.C.G.A.
§ 13-2-2(4), a court rejected a hospital’s
argument that the hospital was not
obligated under the terms of a physician’s
services contract to pay the physician
during the 60-day period between notice
of termination and the termination itself
because the interpretation of a provision
that the physician would provide services
on an as-needed basis as scheduled by the
hospital would render meaningless the
contract’s provisions distinguishing
between offenses that were grounds for
immediate termination from offenses that
were grounds for possible termination if
not cured and provisions for termination
without cause, all of which had different
notice requirements. Chaudhuri v. Fannin
Reg’l Hosp., Inc., 317 Ga. App. 184, 730
S.E.2d 425, 2012 Ga. App. LEXIS 642
(2012).

Construction of insurance con-
tract. — Because the Railroad Retire-
ment Act of 1974, 45 U.S.C. § 231 et seq.,
and Social Security Act, 42 U.S.C. § 301
et seq., were similar, the disability
insurance policy’s offset provision was not
afflicted with any ambiguity, and the
district court should not have resorted to
canons of construction to determine the
unwritten intent of the provision.
Duckworth v. Allianz Life Ins. Co. of N.
Am., 706 F.3d 1338, 2013 U.S. App. LEXIS
2132 (11th Cir. 2013).

When the Federal Deposit Insurance
Corporation, as receiver for a bank,
brought a separate lawsuit against former
bank officers for gross negligence, and an
insurance policy excluded from coverage
actions brought “by or on behalf of” any
“insured” or the “company,” summary
judgment was inappropriate regarding
coverage because the “insured-versus-in-
sured” exclusion was ambiguous and ex-
trinsic evidence may have been necessary
to determine the parties’ intent. St. Paul
Mercury Ins. Co. v. FDIC, 774 F.3d 702,
2014 U.S. App. LEXIS 23720 (11th Cir.
2014).

No ambiguity existed in trust docu-

ment. — Order denying the appellant’s
request to terminate a family trust was
reversed because the trial court erred in
finding an ambiguity with regard to the
trust instruments’ termination provisions
and in considering parol evidence to inter-
pret those provisions as there was no
ambiguity that the trust was to exist until
the settlor’s death, which had occurred.
Jackson v. Nowland, 338 Ga. App. 614,
791 S.E.2d 190, 2016 Ga. App. LEXIS 509
(2016).

6. Admissibility of Circumstances
Surrounding Execution

If parties’ intentions ascertainable
from writing, attendant circum-
stances inadmissible. — In a breach of
contract action, extrinsic evidence was
properly set forth in the record explaining
an insurance program referenced in the
contracts existing before the inception of,
and continues to exist independently of, a
city’s international terminal airport con-
struction project. Archer W. Contrs., Ltd.
v. Estate of Estate of Pitts, 292 Ga. 219,
735 S.E.2d 772, 2012 Ga. LEXIS 970
(2012).

9. Application

Appointment letter not an employ-
ment contract. — In a wrongful termi-
nation case, the trial court erred by failing
to grant the motion for summary judg-
ment filed by a university’s board of re-
gents because the employee was at will
based on an interpretation of the appoint-
ment letter, which did not provide a defi-
nite, specific term of employment and
stated that the employment was at the
pleasure of the president; thus, the em-
ployee’s termination was not a breach of
contract. Freeman v. Smith, 324 Ga. App.
426, 750 S.E.2d 739, 2013 Ga. App. LEXIS
861 (2013), cert. denied, No. S14C0370,
2014 Ga. LEXIS 139 (Ga. Feb. 24, 2014),
overruled in part, Franklin v. Pitts, 349
Ga. App. 544, 826 S.E.2d 427, 2019 Ga.
App. LEXIS 201 (2019).

Parol evidence of oral modification
of agreement not admissible. — Be-
cause the lease was required by the stat-
ute of frauds to be in writing, it could not
be modified by an oral agreement, and the
trial court did not err in excluding parol
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evidence of the alleged oral agreements
between the parties. Citrus Tower Blvd.
Imaging Ctr. v. David S. Owens, MD, PC,
325 Ga. App. 1, 752 S.E.2d 74, 2013 Ga.
App. LEXIS 954 (2013).

Effect of merger clauses. — When a
guarantor alleged that a lender promised
to provide “100% financing” for a new
facility, based on a merger clause, the
guarantor could not state a claim against
the lender for failing to honor an alleged
promise that was not memorialized in the
written agreement. Nissan Motor
Acceptance Corp. v. Sowega Motors, Inc.,
No. 4:10-CV-111, 2012 U.S. Dist. LEXIS
128854 (M.D. Ga. Sept. 11, 2012).

Plain language of easement. — Trial
court properly entered a temporary re-
straining order directing that the north
entrance to a shopping center be opened
instanter because a 2004 easement was
clear and unambiguous and provided for
full enjoyment of the easement of ingress
and egress to the shopping center. Nat’l
Hills Exch. v. Thompson, 319 Ga. App.
777, 736 S.E.2d 480, 2013 Ga. App. LEXIS
71 (2013), cert. denied, No. S13C0928,
2013 Ga. LEXIS 521 (Ga. June 3, 2013).

Construction of Words

Ordinary meanings. — Applying
O.C.G.A. § 13-2-2(2) to interpret the plain
language of a commercial lease agreement
providing that the tenant was responsible
for all expenses for the entire property
and building of any nature whatsoever,
the court of appeals concluded that the
tenant’s failure to repair the roof
constituted default under this provision.
NW Parkway, LLC v. Lemser, 309 Ga.
App. 172, 709 S.E.2d 858, 2011 Ga. App.
LEXIS 273 (2011), cert. denied, No.
S11C1289, 2011 Ga. LEXIS 978 (Ga. Nov.
30, 2011).

Construction of word “claims”. — In
a legal malpractice insurer’s declaratory
judgment action, letters from the in-
sureds’ client’s new attorney written be-
fore the policy period seeking the client’s
files did not constitute a demand for
money or services and therefore were not
“claims” under the policy; issues of fact
remained as to the insureds’ expectation
of the claim. Joseph v. Certain
Underwriters at Lloyd’s London, 356 Ga.

App. 178, 844 S.E.2d 852, 2020 Ga. App.
LEXIS 344 (2020), cert. denied, No.
S20C1564, 2021 Ga. LEXIS 179 (Ga. Mar.
15, 2021).

Transposed or missing words. —
Rules of construction permit the court

to make corrections when sentences or
words are transposed and, in some cir-
cumstances, the court can provide missing
words. Merchant v. Ultra Grp. of Cos. (In
re Al-Karim, Inc.), 529 B.R. 366, 2015
Bankr. LEXIS 1320 (Bankr. N.D. Ga.
2015).

Construction of insurance policy
against party preparing policy. —

Based on construction of an ambiguous
term in an insurance policy, summary
judgment was properly granted to the
claimants, arising from the insurer’s de-
nial of coverage, as a negligent repair that
resulted in a vehicle accident occurred
while the policy was still in effect even
though the accident occurred after expira-
tion. Lee v. Universal Underwriters Ins.
Co., 642 Fed. Appx. 969, 2016 U.S. App.
LEXIS 2350 (11th Cir. 2016).

In a declaratory judgment suit brought
by an employer, the grant of summary
judgment to an insurance company was
affirmed because the pollution exclusion
clause to the policy unambiguously ex-
cluded coverage for the employee’s weld-
er’s lung claim. Evanston Ins. Co. v.
Sandersville R.R., 761 Fed. Appx. 940,
2019 U.S. App. LEXIS 3906 (11th Cir.
2019).

“Officer” in policy did not include
law enforcement officer. — Actions of a
Stephens County sheriff’s deputy who was
detailed exclusively to the Mountain Judi-
cial Circuit Narcotics Criminal Investiga-
tion and Suppression Team, which cov-
ered three counties, were not covered by
policies issued to the other two counties
because the deputy was not an insured
“member” under the policies because “of-
ficer” as used in the policies did not mean
a law enforcement officer, and the deputy
was not a volunteer. Ayers v. Assoc. of
County Comm’rs of Georgia-Interlocal
Risk Mgmt. Agency, 332 Ga. App. 230, 771
S.E.2d 743, 2015 Ga. App. LEXIS 273
(2015), cert. denied, No. S15C1289, 2015
Ga. LEXIS 583 (Ga. Sept. 8, 2015).

Construction of term “fixtures” in
lease. — Trial court did not err in charg-
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Construction of Words (Cont’d)

ing the jury that the jury’s duties included
construing provisions of the lease govern-
ing fixtures because a genuine issue of fact
existed as to what that term referred to
since the lease was ambiguous as a result
of referring to fixtures in one provision
and referring to trade fixtures in another.
Goody Prods. v. Dev. Auth. of Manchester,
320 Ga. App. 530, 740 S.E.2d 261, 2013
Ga. App. LEXIS 229 (2013).

Rent abated until landlord delivers
possession. — Debtor tenant’s objection
to landlord’s claim for unpaid rent was
sustained because the terms of the lease
were plain and unambiguous and, con-
struing the contract in compliance with
Georgia law, rent was abated until the
landlord delivered possession of the prop-
erty to the tenant, whereupon tenant was
entitled to two months of free rent. In re
Hobbs, No. 20-71946-WLH, 2021 Bankr.
LEXIS 1703 (Bankr. N.D. Ga. June 24,
2021).

Construction of “all participants”.
— In a breach of contract action, the
appellate court erred in concluding that a
worker killed at a city airport construction
site was an intended beneficiary of all of
the contracts between the city and the
contractors as the court did not properly
consider the definition of the term “all
participants” and did not consider the
parties’ contractual obligations sepa-
rately. Archer W. Contrs., Ltd. v. Estate of
Estate of Pitts, 292 Ga. 219, 735 S.E.2d
772, 2012 Ga. LEXIS 970 (2012).

Reference to Federal Arbitration
Act not surplusage. — In a suit brought
by a worker against an employer after the
worker incurred severe injuries when co-
workers placed an illegal substance in a
drink, the trial court erred when the court
determined that the choice-of-law provi-
sion in the arbitration agreement did not
require application of the Federal Arbitra-
tion Act (FAA), 9 U.S.C. § 1 et seq.,
because reference to the FAA was not
surplusage and required enforcement.
Waffle House, Inc. v. Pavesi, 343 Ga. App.
102, 806 S.E.2d 204, 2017 Ga. App. LEXIS
442 (2017).

Preference for Upholding Contracts

Construction upholds the plain lan-
guage of the parties’ agreement. —

Based on construction rules under
O.C.G.A. § 13-2-2(1) and (4), parties’
settlement agreement regarding disputed
title to waterfront property required
adjoining property owners to make a
payment, which was conditioned on the
obtaining of necessary permits; in the
event the permit contingency failed, the
payment was to be returned. Allen v. Sea
Gardens Seafood, Inc., 290 Ga. 715, 723
S.E.2d 669, 2012 Ga. LEXIS 289 (2012).

Probate court improperly modified
settlement agreement. — Probate court
erred in ruling on how the estate assets
should be distributed among the parties
by improperly modifying the terms of the
settlement agreement because the unam-
biguous terms of the settlement agree-
ment required an accountant to complete
certain determinations before the equal-
ization of the estate assets could be calcu-
lated, and it was undisputed that the
accountant had not yet completed those
determinations. In re Estate of Hubert,
325 Ga. App. 276, 750 S.E.2d 511, 2013
Ga. App. LEXIS 986 (2013), cert. denied,
No. S14C0579, 2014 Ga. LEXIS 523 (Ga.
June 16, 2014).

Construction Against Party Execut-
ing Instrument

Construction against party with
obligation. — Trial court properly dis-
missed the insurance company’s counter-
claim for equitable reformation as that
claim failed as a matter of law since even
assuming the insurance company had es-
tablished by clear, unequivocal, and deci-
sive evidence that the parties made a
mutual mistake as to wind-driven rain
coverage, reformation was not available
since the hotel established that the mis-
take was caused by the negligence of the
insurance company and it would be preju-
diced. Ironshore Specialty Ins. Co. v. RPG
Hospitality, 368 Ga. App. 199, 889 S.E.2d
394, 2023 Ga. App. LEXIS 284 (2023).

Construction against party draft-
ing instrument. — Auditor’s contract
with a city provided that the auditor
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would audit accounts payable vendor files
for duplicate payments, not that the audi-
tor would audit for lost revenues; there-
fore, the auditor was not entitled to re-
cover a 20 percent fee for $11 million in
lost revenues the auditor discovered due
to the county clerk’s office using an incor-
rect millage rate for transfer taxes. Since
the Recovery of Payment Form was am-
biguous, the form was construed against
the auditor as the drafter pursuant to
O.C.G.A. § 13-2-2(5). ADI Fin. Servs. v.
City of Atlanta, 310 Ga. App. 700, 714
S.E.2d 270, 2011 Ga. App. LEXIS 639
(2011).

Following a car crash in which the de-
ceased insured was at fault, leaving five
people injured, the insurer was entitled to
summary judgment on the insured’s es-
tate’s claim seeking an excess judgment
based on the insurer’s failure to settle
with two plaintiffs for the policy limits.
The plaintiffs’ settlement offer did not
contain a time limitation, or at best it was
ambiguous, giving the insurer a reason-
able time to respond, yet the plaintiffs’
counsel revoked the offer 41 days later.
First Acceptance Ins. Co. of Ga. v. Hughes,
305 Ga. 489, 826 S.E.2d 71, 2019 Ga.
LEXIS 161 (2019).

In a dispute regarding the proper con-
struction of a refund provision in an auto-
mobile insurance policy, the term “un-
earned premium” was undefined in the
policy and susceptible to multiple reason-
able interpretations when read together
with the term refund, thus, the ambigu-
ous policy terms had to be construed
against the insurer. Mason v. Permanent
General Assurance Corp., 370 Ga. App.
279, 896 S.E.2d 878, 2024 Ga. App. LEXIS
2 (2024).

Inadvertent drafting mistake. — Al-
though a subdivision’s restrictive cov-
enants erroneously referred to paragraph
10 rather than paragraph 14 in discussing
the abolishment or amendment of the cov-
enants, it was clearly an inadvertent error
on the part of the drafter. Gilbert v.
Canterbury Farms, LLC, 346 Ga. App.
804, 815 S.E.2d 303, 2018 Ga. App. LEXIS

392 (2018), cert. denied, No. S18C1606,
2019 Ga. LEXIS 209 (Ga. Apr. 1, 2019).

Grammatical Construction

Semicolon could be read as “and” or
“or”. — In an insurance dispute arising
out of denial of coverage for a residence
fire, the policy provisions expressly cov-
ered the loss of the house due to fire;
therefore, the insured was entitled to
summary judgment on the issue of cover-
age although the home was not the in-
sured’s primary residence. The policy did
not define the term “reside,” and a semi-
colon in the definition of “residence prem-
ises” could be read as “and” or “or,” mak-
ing it ambiguous. Lee v. Mercury Ins. Co.,
343 Ga. App. 729, 808 S.E.2d 116, 2017
Ga. App. LEXIS 562 (2017), cert. denied,
No. S18C0518, 2018 Ga. LEXIS 491 (Ga.
Aug. 2, 2018).

Insurance policy too vague to en-
force. — Title insurance policy provision
attempting to limit the insurer’s liability
was too vague to be enforced, although the
insured had recovered over 100 percent of
the amount loaned; a policy provision re-
ducing the amount of insurance did not
apply a provision defining the amount of
the unpaid principal indebtedness, which
included interest. O.C.G.A. § 13-2-2 could
not replace contract terms other than
conjunctions. Doss & Assocs. v. First Am.
Title Ins. Co., 325 Ga. App. 448, 754
S.E.2d 85, 2013 Ga. App. LEXIS 1005
(2013), cert. denied, No. S14C0680, 2014
Ga. LEXIS 420 (Ga. May 19, 2014), cert.
denied, No. S14C0660, 2014 Ga. LEXIS
416 (Ga. May 19, 2014).

Preference for Written over Printed
Matter

Subsequent and inconsistent con-
tracts. — Existing contract was super-
seded and discharged whenever the par-
ties subsequently enter upon a valid and
inconsistent agreement completely cover-
ing the subject matter embraced by the
original contract. Emory Healthcare, Inc.
v. Farrell, 359 Ga. App. 621, 859 S.E.2d
576, 2021 Ga. App. LEXIS 252 (2021).
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JUDICIAL DECISIONS

ANALYSIS

GENERAL CONSIDERATION

ASCERTAINING INTENT OF PARTIES

APPLICATION

General Consideration

Meeting of minds necessary. —
There was not a meeting of the minds

that the purpose of the escrows was to
provide a fund against which two defen-
dants could recover on their insurance
claims; no valid contract was formed and,
accordingly, debtor husband’s interest in
the escrowed funds was the property of
the bankruptcy estate. Also, as to the
debtor wife, there was no meeting of the
minds regarding the purpose of the es-
crow, and, accordingly, the wife’s interest
in the escrow was the property of the
estate. Harris v. Nelson (In re Dunn), 436
B.R. 744, 2010 Bankr. LEXIS 2901
(Bankr. M.D. Ga. 2010).

Whether contract is one of surety-
ship or of guaranty, is governed by
intention of parties. Though some of the
provisions in a tax sharing agreement
entered into by a corporate parent and the
corporation’s subsidiary in connection
with the parent’s filing of consolidated
federal tax returns were ambiguous, the
intention of the parties as discerned by a
circuit court of appeals in accord with
Georgia law was that the parent was to
hold, as agent for the subsidiary, any tax
refund which was solely attributable to
losses incurred by the subsidiary; because
that was the case with this tax refund, it
was the property of the subsidiary and
thus was not includable in the Chapter 11
bankruptcy estate of the parent. FDIC v.
Zucker (In re NetBank, Inc.), 729 F.3d
1344, 2013 U.S. App. LEXIS 18774 (11th
Cir. 2013), cert. denied, 574 U.S. 990, 135

S. Ct. 476, 190 L. Ed. 2d 357, 2014 U.S.
LEXIS 7594 (2014).

Construction of employment con-
tract. — Trial court properly granted the
employer’s cross-motion for summary
judgment, concluding that the court was
not required to pay severance to the for-
mer employee as a matter of law, as the
employment contract plainly and unam-
biguously distinguished between the non-
renewal of the contract at the end of a
term and the termination of employment
without cause, requiring severance pay
only in the latter circumstance. Brazeal v.
NewPoint Media Group, LLC, 331 Ga.
App. 49, 769 S.E.2d 763, 2015 Ga. App.
LEXIS 100 (2015).

Trial court properly denied the former
employee’s motion for summary judgment
on a claim for breach of an employment
agreement and properly granted the for-
mer employer’s motion for summary judg-
ment on that claim because the former
employee was not entitled to any future
compensation from the former employer
after the former employee’s termination
as the former employee and the former
employer entered into an employment
agreement with an initial six-month term
which was terminable at will. Argo v.
G-Tec Servs., 338 Ga. App. 608, 791 S.E.2d
193, 2016 Ga. App. LEXIS 508 (2016).

Trial court properly denied the former
employee’s motion for summary judgment
on a claim for breach of an employment
agreement and properly granted the for-
mer employer’s motion for summary judg-
ment on that claim because the plain
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language of the agreement required the
former employee to make sales in order to
obtain a commission, and the former em-
ployee was not entitled to any commission
as the former employee had not made any
sales during the operative time period of
the agreement. Argo v. G-Tec Servs., 338
Ga. App. 608, 791 S.E.2d 193, 2016 Ga.
App. LEXIS 508 (2016).

Ascertaining Intent of Parties

In construction of contract, cardi-
nal rule, etc. Trial court judgment in
favor of the appellee that a quit claim deed
conveyed to the apellee the marital dwell-
ing east of the dividing line because the
plain language of the quitclaim deed
clearly conveyed the interest in the sub-
ject property to the appellee and there was
nothing in the trial court’s order to indi-
cate otherwise and the appellant pointed
to no evidence showing that the trial court
failed to make the proper considerations.
Mercer v. Mercer, 347 Ga. App. 563, 820
S.E.2d 189, 2018 Ga. App. LEXIS 562
(2018).

Intent in signing promissory note.
In an action following the default of a
promissory note, the trial court properly
granted the defendant summary judg-
ment because the defendant signed the
promissory note solely in a representative
capacity of a limited liability company and
was not personally liable and the plaintiff
knew that the defendant had not signed in
a personal capacity. Envision Printing,
LLC v. Evans, 336 Ga. App. 635, 786
S.E.2d 250, 2016 Ga. App. LEXIS 140
(2016).

Intent to give up rights in land. —
City and an apartment owner, in enter-

ing a 1954 agreement for the construction
of a parking lot and sidewalk, never in-
tended to create public property rights in
the owner’s land; rather, the purpose of
the agreement was to relieve traffic con-
gestion along an abutting street. The
agreement’s language showed that the
owner had no intention of giving up con-
trol of the owner’s property; the land was
not dedicated to the city or burdened with
an easement, and the owner paid taxes on
the entire area. Unified Gov’t of
Athens-Clarke Co. v. Stiles Apts., 295 Ga.
829, 764 S.E.2d 403, 2014 Ga. LEXIS 744
(2014).

Property settlement agreement
precluded award of attorney fees to
spouse. — In a divorce action, the trial
court erred by awarding $5,000 in attor-
ney fees to the wife pursuant to O.C.G.A.
§ 19-6-2(a) because attorney fees under
§ 19-6-2(a) were precluded by the parties’
settlement agreement waiving alimony.
Dovel v. Dovel, 352 Ga. App. 423, 834
S.E.2d 918, 2019 Ga. App. LEXIS 580
(2019).

Jury question. — In a dispute over
parking rights, the grant of summary
judgment to defendant was reversed be-
cause the lease language was ambiguous
and the parties’ intent impossible for the
court to resolve using contract construc-
tion rules, thus, the question as to what
the parties intended regarding exclusive
evening parking spaces for the restaurant
was an issue of fact for the jury to resolve.
AMAC Two, LLC v. Web, Ltd., 370 Ga.
App. 119, 894 S.E.2d 414, 2023 Ga. App.
LEXIS 512 (2023).

Application

Ambiguous terms required resort
to ascertaining parties’ intent. — Trial
court erred by granting the sellers sum-
mary judgment in a breach of promissory
notes action because ambiguities existed
in the purchase agreement and handwrit-
ten notes to supply the buyers with infor-
mation about the financial performance of
the dance competition in 2009 and could
support a claim for fraudulent induce-
ment. Roca Properties, LLC v. Dance
Hotlanta, Inc., 327 Ga. App. 700, 761
S.E.2d 105, 2014 Ga. App. LEXIS 408
(2014).

Parties to arbitration agreement. —
In a medical malpractice action, the

trial court properly denied the defending
doctor and employer’s motion to compel
arbitration because the arbitration agree-
ment was between the patient and the
hospital, not the defending doctor and
employer. Resurgens, LLC v. Ervin, 369
Ga. App. 675, 894 S.E.2d 408, 2023 Ga.
App. LEXIS 510 (2023).

Landlord’s successor could not uni-
laterally terminate lease. — When the
original landlord passed away, and its
successors refused to honor the lease re-
newal option, the trial court erred finding
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Application (Cont’d)

that the lease allowed the landlord’s suc-
cessor to terminate the lease unilaterally
as the pre-payment penalty clause in the
lease upon transfer to a non-assuming
successor did not override the tenant’s
rights under general lease law and the
successor landlord took the property sub-
ject to the existing lease. Main Street
Burger, Inc. v. Estate of Collier, 372 Ga.
App. 275, 904 S.E.2d 111, 2024 Ga. App.
LEXIS 291 (2024).

County’s liability to power com-
pany for movement of power lines. —

Trial court properly found that a power
company was entitled to compensation
from a county for the taking of the compa-
ny’s private property easements, includ-
ing the costs of relocating the electrical
power and distribution poles, when the
county widened a road because a 1929
franchise agreement did not apply when
the power company was forced by the
county to relocate power transmission
lines and poles that the company origi-
nally erected on private property ease-
ments. Clayton County v. Ga. Power Co.,
340 Ga. App. 60, 796 S.E.2d 16, 2017 Ga.
App. LEXIS 5 (2017).

Condominium association had no
contractual duty to remove snow and
ice. — Trial court properly granted a
condominium association summary judg-
ment in a premises liability action be-
cause interpreting the condominium asso-
ciation documents established that the
association did not have a duty to remove
snow and ice from the common walkway
where the resident fell. Scrocca v.
Ashwood Condominium Ass’n, 326 Ga.
App. 226, 756 S.E.2d 308, 2014 Ga. App.
LEXIS 150 (2014), cert. denied, No.
S14C1001, 2014 Ga. LEXIS 513 (Ga. June
16, 2014).

Insurance policy assault and bat-
tery endorsement. — Trial court did not
err in finding that, under the policy, the
plaintiff’s claim for damages for false im-
prisonment arose out of an assault and
battery and were thus subject to the
$50,000 sublimit in the assault and bat-
tery endorsement because under the clear
language of the endorsement, the plain-
tiff’s damages for false imprisonment and

false arrest arose out of an alleged assault
and battery and the assault and battery
were the genesis of the plaintiff’s claims
for false imprisonment and arrest. Zook v.
Arch Specialty Ins. Co., 336 Ga. App. 669,
784 S.E.2d 119, 2016 Ga. App. LEXIS 192
(2016).

Purchase option in lease. — In re-
solving a dispute regarding a residential
lease with a purchase option, the trial
court erred in requiring the tenant to
deposit the full purchase price, with no
immediate prospect of receiving title and
no ability to offer a lender a security
interest, because such an action would
defeat the express intent of the parties as
reflected in the option to purchase. Tela
Invs., LLC v. Razavi, 351 Ga. App. 518,
831 S.E.2d 175, 2019 Ga. App. LEXIS 424
(2019), cert. denied, No. S19C1631, 2020
Ga. LEXIS 150 (Ga. Feb. 28, 2020).

Easement language clear as to mea-
surement scheme. — Language of the
easement, which stated that the grocery
store had to pay in proportion to the
square footage owned by each of the own-
ers of property as shown by an attached
plat, was clear; therefore, the document
relied upon by the grocery store denoting
the acreage of the real property offering a
different measurement scheme from that
of the easement was insufficient to create
a question of fact as to the calculation of
the grocery store’s share of expenses.
Alterman Properties LLC v. Sunshine
Plaza Associates Ltd., 358 Ga. App. 698,
856 S.E.2d 91, 2021 Ga. App. LEXIS 116
(2021).

Divorce settlement agreement. Trial
court correctly found that as part of an
agreement to finally settle all issues be-
tween the parties, a wife agreed to waive
any interest she may have had in the
husband’s civil service retirement; the
conduct and statements of the parties and
their counsel all supported the finding
that a reasonable person in the husband’s
position would believe the wife assented
to waive any claims to the retirement.
Hart v. Hart, 297 Ga. 709, 777 S.E.2d 431,
2015 Ga. LEXIS 658 (2015).

Ex-wife was not responsible for paying a
portion of past due tax liabilities resulting
from the ex-husband’s entry into a volun-
tary disclosure program because the term

13-2-3 13-2-3CONTRACTS

32 2025 Supp.



“audit” in the parties’ settlement agree-
ment did not include any audits that the
ex-husband performed based on the ex-
husband’s voluntary entry into an am-
nesty program as the type of audit con-
templated under the tax provision of the
settlement agreement was not an audit
voluntarily initiated by one of the parties,
but one that would be defended against -
an audit necessarily initiated by a third
party, such as an IRS audit in the tradi-
tional sense. Dean v. Dean, 361 Ga. App.
698, 865 S.E.2d 292, 2021 Ga. App. LEXIS
537 (2021).

Supply agreement. — Applying Geor-
gia rules of contract interpretation, a
court held that a supply agreement did
not permit a manufacturer to pass the
medical device tax imposed as part of the
Patient Protection and Affordable Care
Act (ACA) onto a distributor as a rise in
the transfer price, as the sole means for
raising the transfer price was set forth in
the agreement, which was not ambiguous.
Chemence Med. Prods. v. Medline Indus.,
989 F. Supp. 2d 1349, 2013 U.S. Dist.
LEXIS 171276 (N.D. Ga. 2013).

Summary judgment vacated due to
existence of genuine issues of fact on
construction of contract. — Trial court
erred by granting summary judgment to a
bank because genuine issues of fact ex-
isted as to the bank’s obligations under
the loan contract such as whether the
bank was not to record the security inter-
ests assigned to it except in the event of a
default by the borrower, whether the bank
breached a duty to cooperate with the
borrower in foreclosing on the properties
securing the underlying loans, and
whether a duty on the bank to endeavor to
timely review loan requests was meaning-
less. DJ Mortg., LLC v. Synovus Bank, 325

Ga. App. 382, 750 S.E.2d 797, 2013 Ga.
App. LEXIS 980 (2013).

Parent signed as agent for adult
son, not in personal capacity. — Trial
court erred in granting summary judg-
ment to a medical center and denying it to
a patient’s parent because the parent
signed the form on behalf of the adult son
as an agent, not in a personal capacity;
thus, the parent was not personally liable
for any unpaid medical bills. Winterboer v.
Floyd Healthcare Mgmt., 334 Ga. App. 97,
778 S.E.2d 354, 2015 Ga. App. LEXIS 579
(2015).

Appellate court could not ascertain
attribution of damages. — In a breach
of contract action, the denial of a directed
verdict to the appellant was reversed,
which necessitated a new trial, because
although the damages were apportioned
as actual and consequential, the appellate
court could not determine what damages
were attributable to the breach of the
non-solicitation or confidentiality provi-
sions. Global Payments Direct v. Frontline
Processing Corp., 360 Ga. App. 753, 859
S.E.2d 909, 2021 Ga. App. LEXIS 364
(2021).

Jury’s interpretation of enrollment
emergency upheld. — Trial court did
not err by denying a university’s motion
for judgment notwithstanding the verdict
because the evidence presented at trial
showed, without dispute, that the univer-
sity relied upon only the enrollment emer-
gency provision in the faculty handbook to
justify its decision to lay-off 54 faculty
members and the jury could have con-
cluded that the university breached its
contract with the professors by declaring
an enrollment emergency. Wilson v. Clark
Atlanta University, Inc., 339 Ga. App. 814,
794 S.E.2d 422, 2016 Ga. App. LEXIS 665
(2016), cert. denied, No. S17C0855, 2017
Ga. LEXIS 668 (Ga. Aug. 14, 2017).

RESEARCH REFERENCES

ALR.
Academic Faculty Handbook as Bestow-

ing or Affecting Contractual Rights, 90
A.L.R.7th 1.
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13-2-4. Ascertainment of intention of parties where meaning
placed on contract by one party known to other.

JUDICIAL DECISIONS

Statute can have no application un-
less contract is ambiguous. In a breach
of contract suit, contract construction
statute was inapplicable to support con-
tractors’ interpretation of the parties’
agreement because the contract was not
ambiguous, which was required for appli-
cation of the statute. Stone & Webster,
Inc. v. Ga. Power Co., 968 F. Supp. 2d 1,
2013 U.S. Dist. LEXIS 140457 (D.D.C.
2013).

Construction of consent judgment.
— Trial court erred in determining that a
corporation was not a party to a consent
judgment because the consent judgment
was ambiguous, and the provision stating
that judgment was not entered against
the corporation “at this time” since the
corporation was in bankruptcy implied
that the entry of judgment was contem-
plated at a later time; the surrounding
circumstances showed that the corpora-
tion filed a dismissal of the corporation’s
counterclaim with prejudice contempora-
neously with the filing of the consent
judgment, thereby manifesting an under-

standing that the corporation was in-
cluded in, and obligated by, the consent
judgment, and the corporation was listed
as a defendant in the style of the case on
the face of the consent judgment. Duke
Galish, LLC v. Manton, 308 Ga. App. 316,
707 S.E.2d 555, 2011 Ga. App. LEXIS 176
(2011).

Summary judgment vacated due to
existence of genuine issues of fact on
construction of contract. — Trial court
erred by granting summary judgment to a
bank because genuine issues of fact ex-
isted as to the bank’s obligations under
the loan contract such as whether the
bank was not to record the security inter-
ests assigned to the bank except in the
event of a default by the borrower,
whether the bank breached a duty to
cooperate with the borrower in foreclosing
on the properties securing the underlying
loans, and whether a duty on the bank to
endeavor to timely review loan requests
was meaningless. DJ Mortg., LLC v.
Synovus Bank, 325 Ga. App. 382, 750
S.E.2d 797, 2013 Ga. App. LEXIS 980
(2013).

CHAPTER 3

ELEMENTS AND FORMATION GENERALLY

Article 2

Capacity of Parties

Sec.
13-3-20. Minors — Contracts for

property or valuable consid-

Sec.
eration; contracts for neces-
saries.

13-3-24. Insane, mentally ill, intel-
lectually disabled, or men-
tally incompetent persons.
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ARTICLE 1

GENERAL PROVISIONS

13-3-1. Essentials of contracts generally.

JUDICIAL DECISIONS

ANALYSIS

GENERAL CONSIDERATION

NO WAIVER VIA CONTRACT

CONSIDERATION

CONSIDERATION SHOWN

CONSIDERATION NOT SHOWN

ASSENT TO TERMS

REQUISITE CERTAINTY

SUBJECT MATTER

General Consideration

Parties’ authority to contract. —
Upon admitting a parent to a nursing

home, an adult child’s signature on an
arbitration agreement did not bind the
parent because the child was not the par-
ent’s agent by virtue of being the child and
there was no evidence that the parent had
authorized the child to act for the parent
as required by O.C.G.A. § 10-6-1. McKean
v. GGNSC Atlanta, LLC, 329 Ga. App.
507, 765 S.E.2d 681, 2014 Ga. App. LEXIS
725 (2014).

Parties’ authority to contract for
elderly parent. — Motion to enforce an
arbitration agreement was properly de-
nied as a valid and enforceable arbitration
agreement did not exist because, although
the decedent’s daughter signed a nursing
home admission agreement and an arbi-
tration agreement, the decedent did not
personally assent to the arbitration agree-
ment; and the daughter did not have ex-
press or implied authority to sign the
arbitration agreement on the decedent’s
behalf as the decedent did not execute any
written document expressly authorizing
the daughter to act for the decedent, and
none of the words or conduct of the dece-
dent could have caused the nursing home
to believe that the decedent consented to
having the arbitration agreement signed
on the decedent’s behalf by the daughter.
United Health Servs. of Ga., Inc. v.
Alexander, 342 Ga. App. 1, 802 S.E.2d

314, 2017 Ga. App. LEXIS 302 (2017),
cert. denied, No. S17C1926, 2017 Ga.
LEXIS 1020 (Ga. Dec. 11, 2017).

No contractual agreement estab-
lished with city through statutes or
ordinances. — In a suit brought by taxi
cab companies, the trial court properly
granted the city’s motion to dismiss be-
cause the taxi cab companies failed to
establish that the statutes permitting the
issuance of Certificates of Public Neces-
sity and Convenience (CPNC), or the city’s
ordinances, created a clear and unequivo-
cal intent by the city to create a contrac-
tual or franchise agreement that pre-
vented the city allowing personal
transportation network companies to op-
erate in the city. Atlanta Metro Leasing,
Inc. v. City of Atlanta, 353 Ga. App. 785,
839 S.E.2d 278, 2020 Ga. App. LEXIS 81
(2020), cert. denied, No. S2000994, 2020
Ga. LEXIS 845 (Ga. Sept. 28, 2020).

One seeking enforcement bears
burden of proof as to essentials of
contract. — In a breach of contract mat-
ter, the plaintiff had the burden of proof at
trial because under Georgia law, the
plaintiff was required to plead and prove
all of the essential elements of this claim,
O.C.G.A. § 13-3-1, including performance
and the satisfaction of any conditions
precedent. Defendants were not raising
an affirmative defense by offering
evidence to negate plaintiff’s contention
that the plaintiff’s termination was
without cause as termination without
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General Consideration (Cont’d)

cause was a prerequisite to the additional
benefit of severance pay under an
otherwise valid contract, and the burden
of proving that the prerequisite had been
met fell squarely on the plaintiff. Jackson
v. JHD Dental, LLC, No.
1:10-CV-00173-JEC, 2011 U.S. Dist.
LEXIS 63015 (N.D. Ga. June 14, 2011).

Creditor was not entitled to compel ar-
bitration of a dispute with a credit card
holder because the creditor did not meet
the creditor’s burden of proving that an
arbitration agreement existed; there was
no competent evidence as to what terms
the card holder agreed to when applying
over the Internet, nor was there compe-
tent evidence that a copy of an agreement
with an arbitration clause was ever sent
to the card holder. Bazemore v. Jefferson
Capital Sys., LLC, 827 F.3d 1325, 2016
U.S. App. LEXIS 12403 (11th Cir. 2016).

Factual issues in dispute as to
whether formation of contract oc-
curred. — In a suit between two business
partners, the trial court erred by granting
partial summary judgment to the defen-
dant because the conflicting affidavits and
other evidence, including the emails and
slides, raised a question of fact for the jury
as to whether the parties entered into an
independent and enforceable quid pro quo
agreement. Netsoft Assocs., Inc. v.
Flairsoft, Ltd., 331 Ga. App. 360, 771
S.E.2d 65, 2015 Ga. App. LEXIS 150
(2015).

Arbitration agreement was unenforce-
able as the agreement was not dated, nor
did the provider sign the agreement, and
the decedent’s mother revoked the moth-
er’s assent to the agreement so there was
nothing for the provider to assent to and
thus no meeting of the minds. Hunter v.
Lowndes County Health Services, LLC,
355 Ga. App. 367, 844 S.E.2d 261, 2020
Ga. App. LEXIS 317 (2020).

Elements to create a contract were
met.

Trial court properly granted a wife’s
motion to enforce a prenuptial agreement
and entered a judgment of divorce incor-
porating its terms because the language of
the agreement demonstrated the parties
reached a complete agreement regarding

the disposition of property in the event
their marriage ended in divorce, and the
inclusion of the provision indicating the
parties’ belief that the agreement con-
tained ambiguities did not render the
agreement an unenforceable agreement to
agree. Newman v. Newman, 291 Ga. 635,
732 S.E.2d 77, 2012 Ga. LEXIS 749
(2012).

Trial court erred by dismissing the
breach of contract claim because the facts
alleged in the plaintiff’s complaint, if later
proven, could demonstrate liability on the
part of the co-owner of the Georgia com-
pany for failing to share with the plaintiff
the revenue paid to the Georgia company
by the multinational music publishing
company as agreed in the operating agree-
ment, or for failing to share the proceeds
of the sale of the Georgia company accord-
ing to the equity allocation in the operat-
ing agreement. Weathers v. Dieniahmar
Music, LLC, 337 Ga. App. 816, 788 S.E.2d
852, 2016 Ga. App. LEXIS 412 (2016).

Plaintiff showed the existence of a writ-
ten employment contract with defendant
on which plaintiff’s complaint for breach
of contract was based, and therefore plain-
tiff showed a waiver of sovereign immu-
nity, because the contract had a definite
written subject matter on which it could
operate, specifically plaintiff’s employ-
ment as a state trooper, both parties were
able to contract, both parties gave their
written assent to the terms of the con-
tract, and the offer letter’s inclusion of a
stated salary in return for plaintiff’s train-
ing and service as a state trooper was
sufficient consideration. Ga. Dep’t of Pub.
Safety v. Justice, 320 Ga. 149, 907 S.E.2d
817, 2024 Ga. LEXIS 250 (2024).

Failure to show elements of en-
forceable contract. — Trial court did
not err in granting a homeowners’ associa-
tion summary judgment on a resident’s
breach of contract claim because the resi-
dent failed to show the elements of an
enforceable contract pursuant to O.C.G.A.
§ 13-3-1; any oral contract between the
resident and a member of the association
depended upon the statements of the
member, who was not deposed and did not
offer any affidavit, those statements,
therefore, were hearsay proving nothing
for the purposes of summary judgment.
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Campbell v. Landings Ass’n, 311 Ga. App.
476, 716 S.E.2d 543, 2011 Ga. App. LEXIS
765 (2011).

In this breach of contract action, the
grant of summary judgment to the appel-
lees was affirmed because none of the
documents the appellant cited as estab-
lishing a contract between the appellant
and the appellees did so; the sales pam-
phlet, although produced by one appellee,
did not constitute a contract because at
best, it was an invitation to bargain. Uhlig
v. Darby Bank & Trust Co., 556 Fed. Appx.
883, 2014 U.S. App. LEXIS 3585 (11th Cir.
2014).

Contract existence was question of
fact for a jury. — Trial court erred in
granting an employer summary judgment
in an employee’s breach of contract action
alleging that the employer owed the em-
ployee money for services rendered in con-
nection with the sale of the employer’s
business because the employee presented
sufficient evidence that the agreement
with the employer was for a definite
amount of consideration; the employee
presented evidence that could allow a jury
to find that the contract’s subject matter
was established, the parties’ consideration
was definite, and the parties’ mutual as-
sent to all terms was complete. Thompson
v. Floyd, 310 Ga. App. 674, 713 S.E.2d 883,
2011 Ga. App. LEXIS 637 (2011).

Lottery ticket was contract. — Trial
court did not err in denying the Georgia
Lottery Corporation’s motion to dismiss
on the grounds that sovereign immunity
had been waived after finding that a Geor-
gia lottery ticket was an express written
contract because the intention of the par-
ties and the terms of the agreement were
expressed in writing on the lottery ticket
and the purchase price was consideration
for the contract. Ga. Lottery Corp. v. Patel,
349 Ga. App. 529, 826 S.E.2d 385, 2019
Ga. App. LEXIS 189 (2019), cert. denied,
No. S19C1018, 2019 Ga. LEXIS 748 (Ga.
Nov. 4, 2019).

Trial court did not err by finding that a
lottery ticket was a written contract suffi-
cient to waive sovereign immunity be-
cause by buying a ticket a lottery player
accepted the Georgia Lottery Corpora-
tion’s (GLC) offer of a chance to win a
prize under the terms printed on the

ticket, and by issuing and selling the
ticket the GLC assented to the terms of
the contract. A Georgia lottery ticket was
an express written contract because the
intention of the parties and the terms of
the agreement were expressed in writing
on the ticket. Ga. Lottery Corp. v. Vasaya,
353 Ga. App. 52, 836 S.E.2d 107, 2019 Ga.
App. LEXIS 655 (2019).

Documents did not comprise writ-
ten contract. — Computer contractor
that had an unsigned copy of an agree-
ment and an invoice for services rendered
failed to show that the contractor had a
signed agreement with a state agency for
purposes of the state’s waiver of immunity
under Ga. Const. 1983, Art. I, Sec. II,
Para. IX(c). The contractor’s claims for
unjust enrichment were also barred by
sovereign immunity. Ga. Dep’t of Cmty.
Health v. Data Inquiry, LLC, 313 Ga. App.
683, 722 S.E.2d 403, 2012 Ga. App. LEXIS
50 (2012).

Failure to compensate for role in
company. — Trial court erred by dismiss-
ing the breach of contract claim because,
with respect to the Georgia company it-
self, the facts alleged could, if proven,
support a breach of contract claim based
on the fact that the Georgia company,
under the control of the co-owner, failed to
properly compensate the plaintiff for the
plaintiff’s role in the company. Weathers v.
Dieniahmar Music, LLC, 337 Ga. App.
816, 788 S.E.2d 852, 2016 Ga. App. LEXIS
412 (2016).

No Waiver Via Contract

No waiver of immunity via employ-
ment contract. — Trial court erred in
denying a county’s motion for summary
judgment because under the clear terms
of the County Code, overtime-exempt fire
captains, after being promoted to the rank
of captain, were not entitled to use com-
pensatory time accrued more than a year
earlier and they were not entitled to re-
ceive payment for their unused compensa-
tory time as there was no written contract
that promised them compensation for
such time, thus, there was no waiver of
the county’s sovereign immunity. DeKalb
County v. Kirkland, 329 Ga. App. 262, 764
S.E.2d 867, 2014 Ga. App. LEXIS 667
(2014).
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No Waiver Via Contract (Cont’d)

No contract existed. — Trial court
correctly granted the business manager’s
motion to dismiss the plaintiff’s breach of
contract claim because the complaint did
not allege any contractual agreement be-
tween the co-owner’s business manager
and the plaintiff, nor did it allege that the
business manager wrongfully withheld
money owed the plaintiff pursuant to a
contract with the business manager; and
there was no set of provable facts within
the framework alleged by the complaint
that would result in the business manag-
er’s liability to the plaintiff for breach of
contract. Weathers v. Dieniahmar Music,
LLC, 337 Ga. App. 816, 788 S.E.2d 852,
2016 Ga. App. LEXIS 412 (2016).

Consideration

Contract lacking essential element
when parties fail to agree upon con-
sideration. — Trial court did not err in
denying a motion to enforce a settlement
agreement because the parties’ minds did
not meet at the same time and in the same
sense on the essential contractual element
of consideration. Graham v. HHC St.
Simons, Inc., 322 Ga. App. 693, 746 S.E.2d
157, 2013 Ga. App. LEXIS 593 (2013).

Consideration Shown

High school association’s white
book. — High school association’s White
Book was in nature of implied contract
between high school association and mem-
bers, which was an agreement supported
by consideration in form of member dues;
thus, the provisions of the White Book
were construed according to the principles
of Georgia contract law. Ga. High Sch.
Ass’n v. Charlton County Sch. Dist., 349
Ga. App. 309, 826 S.E.2d 172, 2019 Ga.
App. LEXIS 158 (2019).

Additional payments. — Parties’ for-
bearance agreement was enforceable be-
cause the debtor promised to do more than
just continue making the payments the
debtor already had to make; to avoid fore-
closure, the debtor had to pay a note in
full, pay $25,000 immediately, and pay an
additional $25,000 in each of the next
three months, in addition to maintaining
current payments on the second note. The

lender gave the debtor a few more days to
make a payment, and the debtor delivered
the deed in lieu. Underwood v. Colony
Bank, 362 Ga. App. 548, 869 S.E.2d 535,
2022 Ga. App. LEXIS 65 (2022).

Consideration not Shown

Three documents alleged to form
contract did not state consideration.
— Engineering firm was properly granted
summary judgment in a breach of contract
suit because the three documents the cus-
tomer claimed to form the written con-
tract did not contain the essential element
of consideration; thus, the parties’ agree-
ment was not a contract in writing and the
four-year limitation period under
O.C.G.A. § 9-3-25 applied and the suit
was time barred. Newell Recycling of
Atlanta, Inc. v. Jordan Jones & Goulding,
Inc., 317 Ga. App. 464, 731 S.E.2d 361,
2012 Ga. App. LEXIS 737 (2012), cert.
denied, No. S13C0031, 2013 Ga. LEXIS
101 (Ga. Jan. 22, 2013).

Assent to Terms

Parties must assent to all terms in
same sense. — Owner of property adja-
cent to a bankruptcy debtor’s private air-
port did not have an easement to use the
airport through a declarations document
of homeowners since not all homeowners
executed the document, the document was
not in final form, and thus there was no
assent to the terms of the document.
Flyboy Aviation Props., LLC v. Franck,
501 B.R. 808, 2013 Bankr. LEXIS 4532
(Bankr. N.D. Ga. 2013).

Agreement possible although writ-
ten agreement not signed. — Genuine
issues of fact remained on a lender’s claim
that a closing attorney had violated an
escrow agreement. Although no escrow
agreement was signed, the parties negoti-
ated an escrow agreement, the attorney
forwarded the lender a document that
complied with the lender’s requests, and
the lender wired the funds the following
day, suggesting that there was a meeting
of the minds. Doss & Assocs. v. First Am.
Title Ins. Co., 325 Ga. App. 448, 754
S.E.2d 85, 2013 Ga. App. LEXIS 1005
(2013), cert. denied, No. S14C0680, 2014
Ga. LEXIS 420 (Ga. May 19, 2014), cert.
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denied, No. S14C0660, 2014 Ga. LEXIS
416 (Ga. May 19, 2014).

Assent shown by parties’ signa-
tures. — Parties to a business buyout
agreement mutually assented to all of the
essential terms of the complete agree-
ment, as shown by the parties’ signatures,
so the agreement and the agreement’s
arbitration clause was valid and enforce-
able; the agreement addressed a lease
assignment, and assignment was not
made a condition precedent to enforceabil-
ity. Extremity Healthcare, Inc. v. Access to
Care America, LLC, 339 Ga. App. 246, 793
S.E.2d 529, 2016 Ga. App. LEXIS 606
(2016).

Triable issues as to contract terms
remained. — Trial court erred in grant-
ing the defendant’s motion to dismiss the
plaintiff’s claim for breach of contract be-
cause the allegations that the defendant
demanded and received from the plaintiff
an additional $3,850 for license and tro-
phy fees in connection with the purchase
of the safari arguably showed the flow of
consideration directly from the plaintiff to
the defendant for goods and services
which the defendant failed to provide cre-
ating a third party beneficiary right for
the plaintiff. Wright v. Waterberg Big
Game Hunting Lodge Otjahewita (Pty),
Ltd., 330 Ga. App. 508, 767 S.E.2d 513,
2014 Ga. App. LEXIS 842 (2014).

Agreement not shown. — When a
guarantor alleged that a lender promised
to provide “100% financing” for a new
facility, the guarantor’s breach of contract
counterclaim failed because the guarantor
pointed to no evidence of any consider-
ation for the alleged $900,000 promise, a
significant modification of the written con-
tract. Nissan Motor Acceptance Corp. v.
Sowega Motors, Inc., No. 4:10-CV-111,
2012 U.S. Dist. LEXIS 128854 (M.D. Ga.
Sept. 11, 2012).

Condominium purchasers could not
state a breach of contract claim against
corporate defendants because a contract
required an assent to the contract terms
and a nebulous allegation of an “indirect
interest” in the sale of every unit was
insufficient to bind the corporate defen-
dants or impose contractual obligations.
Lokey v. FDIC, 608 Fed. Appx. 736, 2015
U.S. App. LEXIS 5973 (11th Cir. 2015).

Requisite Certainty

Requirement of certainty extends
to all essentials of contract. — While
plaintiff lender stated the lender was will-
ing to negotiate some type of forbearance
agreement (FA) on execution, crucial
terms (duration and conditions of pay-
ments) were still missing, and since the
next day the defendant borrower was in-
formed the lender would just confirm the
arbitration award and terminate negotia-
tions, there was never a meeting of the
minds on the specific terms of a FA and,
thus, under O.C.G.A. §§ 13-3-1 and
13-3-2, there was no enforceable contract.
GE Commer. Distrib. Fin. Corp. v. Ball,
481 Fed. Appx. 555, 2012 U.S. App. LEXIS
14334 (11th Cir. 2012).

Genuine issues of fact existed as to
terms. — Trial court erred by granting
summary judgment to the defendants on
the part of the owner’s claim for breach of
contract because a letter of agreement
that the part owner refused to sign, as
well as other documents, detailed the part
owner’s compensation following each deal;
thus, genuine factual issues existed as to
whether the contract’s subject matter was
established, the parties’ consideration was
definite, and the parties’ mutual assent to
all terms was complete. Bedsole v. Action
Outdoor Adver. JV, LLC, 325 Ga. App.
194, 750 S.E.2d 445, 2013 Ga. App. LEXIS
887 (2013), cert. denied, No. S14C0572,
2014 Ga. LEXIS 340 (Ga. Apr. 22, 2014).

Lease agreement contained essen-
tial terms. — In a landlord/tenant dis-
pute, although the lease contained an er-
ror as to the date of an earlier lease that
was intended to be incorporated in the
later lease, the later lease identified the
parties, described the property, listed the
rental price, and stated the lease term; it
was therefore valid and enforceable on its
own. Wright v. IC Enters., 330 Ga. App.
303, 765 S.E.2d 484, 2014 Ga. App. LEXIS
817 (2014), cert. denied, No. S15C0669,
2015 Ga. LEXIS 264 (Ga. Apr. 20, 2015).

Contract to harvest pecans antici-
patiing future lease. — Contract for the
harvest of pecans was enforceable, al-
though the lessor had not yet purchased
the orchard and the parties planned to
sign a lease, because the contract identi-
fied the parties, the property, the consid-
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Requisite Certainty (Cont’d)

eration, and the lease term; the lessee
therefore could not recover on theories of
unjust enrichment or money had and re-
ceived. Cook Pecan Co. v. McDaniel, 344
Ga. App. 370, 810 S.E.2d 186, 2018 Ga.
App. LEXIS 36 (2018).

Subject Matter

Main disputed term addressed in
both versions of agreement. — Trial
court did not err by enforcing a settlement

agreement because two written versions
of an agreement were signed by the mort-
gagor and both documents contained the
main disputed term, namely the modifica-
tion of the security deed on the Georgia
home, and both documents provided that
the parties would execute all documents
necessary to resolve the matter and coop-
erate to effectuate the settlement in a
timely manner. Tillman v. Vinings Bank,
324 Ga. App. 469, 751 S.E.2d 117, 2013
Ga. App. LEXIS 866 (2013), cert. denied,
No. S14C0378, 2014 Ga. LEXIS 210 (Ga.
Mar. 3, 2014).

13-3-2. Contract incomplete without assent of parties to terms
thereof; withdrawal of bid or proposition by party.

Law reviews.
For annual survey of law on labor and

employment law, see 62 Mercer L. Rev.
181 (2010).

JUDICIAL DECISIONS

ANALYSIS

GENERAL CONSIDERATION

MUTUALITY OF ASSENT

General Consideration

Vagueness. — Grant of partial sum-
mary judgment to the defendant in a
breach of contract action was affirmed
because the facts in the record did not
show with reasonable certainty what the
parties intended to do in the agreement;
thus, the agreement on all material terms
was not made and the defendant was not a
party to the non-disclosure agreement and
could not be bound by the agreement’s
terms. Souza v. Berberian, 342 Ga. App.
165, 802 S.E.2d 401, 2017 Ga. App. LEXIS
326 (2017).

No binding settlement agreement
formed. — Grant of the defendant’s mo-
tion to enforce a settlement agreement
was error because there was no unequivo-
cal acceptance of the settlement offer that
the plaintiff made to the defendant’s in-
surer; thus, no binding settlement agree-
ment was formed as the offer specified a
particular release that was necessary for
effectuating settlement, and there was no
acceptance if the responding party did not
accept that release. Yim v. Carr, 349 Ga.

App. 892, 827 S.E.2d 685, 2019 Ga. App.
LEXIS 227 (2019), cert. denied, No.
S19C1220, 2019 Ga. LEXIS 853 (Ga. Dec.
23, 2019).

Agreement not shown. — Arbitration
agreement was unenforceable as the
agreement was not dated, nor did the
provider sign the agreement, and the de-
cedent’s mother revoked the mother’s as-
sent to the agreement so there was noth-
ing for the provider to assent to and thus
no meeting of the minds. Hunter v.
Lowndes County Health Services, LLC,
355 Ga. App. 367, 844 S.E.2d 261, 2020
Ga. App. LEXIS 317 (2020).

Mutuality of Assent

Meeting of minds of parties is
necessary. While plaintiff lender stated
the lender was willing to negotiate some
type of forbearance agreement (FA) on
execution, crucial terms (duration and
conditions of payments) were still miss-
ing, and since the next day the defendant
borrower was informed the lender would
just confirm the arbitration award and
terminate negotiations, there was never a
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meeting of the minds on the specific terms
of a FA and, thus, under O.C.G.A.
§§ 13-3-1 and 13-3-2, there was no
enforceable contract. GE Commer.
Distrib. Fin. Corp. v. Ball, 481 Fed. Appx.
555, 2012 U.S. App. LEXIS 14334 (11th
Cir. 2012).

No contract arises if parties have
not agreed to same thing. — Debtors’
breach of contract claim against a bank
failed since it was clear that the trial
period plan agreement, upon which those
claims were based, contained none of the
essential contract terms, including an
agreement as to the essential terms.
Salvador v. Bank of Am., N.A. (In re
Salvador), 456 B.R. 610, 2011 Bankr.
LEXIS 1772 (Bankr. M.D. Ga. 2011).

Question of fact whether terms and
conditions link was concealed. —

Trial court erred by finding that the
appellant’s son assented to the appellee’s
terms and conditions of a contract because

questions of fact remained on whether the
on-screen keyboard concealed the terms
and conditions when the son paid for the
service with the son’s credit card.
Thornton v. Uber Technologies, 359 Ga.
App. 790, 858 S.E.2d 255, 2021 Ga. App.
LEXIS 219 (2021).

Contract existence was question of
fact for a jury. — Trial court erred in
granting the defendant’s motion to enforce
a settlement agreement because an issue
of fact existed as to whether the parties
agreed during the settlement conversa-
tion to a limited release or a general
release, which would preclude any poten-
tial recovery against the plaintiff’s unin-
sured motorist carrier as the affidavit of
the plaintiff’s counsel that they agreed to
a limited release constituted evidence suf-
ficient to create a jury issue. Cone v.
Dickenson, 335 Ga. App. 835, 783 S.E.2d
358, 2016 Ga. App. LEXIS 92 (2016).

13-3-4. Effect of conditions precedent or subsequent upon
rights of parties under contracts.

JUDICIAL DECISIONS

Condition precedent in divorce
settlement agreement. — Trial court
impermissibly modified the terms of the
divorce decree and settlement agreement
by holding the husband in contempt for
failing to dismiss the ex-wife from a law-
suit when the ex-wife did not satisfy the
conditions precedent of refinancing the
mortgage and completing a name change
by the specified deadlines. Hawbaker v.
Brittingham, 373 Ga. App. 51, 907 S.E.2d
346, 2024 Ga. App. LEXIS 387 (2024).

Condition precedent in guaranty
not shown to be met. — Plain language
of guarantee agreements provided that
the lender could enforce the obligations
only if the primary obligor failed to take
required action within thirty days after
the lender demanded it; this was a condi-
tion precedent, and the guarantees could
not be enforced absent evidence of the
lender’s compliance pursuant to O.C.G.A.
§ 13-3-4. Murphy v. BCCTC Associates,
Inc., 335 Ga. App. 132, 780 S.E.2d 115,
2015 Ga. App. LEXIS 707 (2015).

Rescission of a contract was inap-
propriate because of condition prec-
edent. — Rescission of a contract was
inappropriate under O.C.G.A. § 13-4-62
because the purchasers premised the
purchasers’ rescission for nonperformance
claim upon the failure of a contingency
that acted as a condition precedent in a
purchase agreement and the failure to
satisfy the condition precedent, that the
franchisor would agree to the purchaser’s
obtaining the seller’s ice cream store
franchise, excused the parties’ obligations
and performance under the purchase
agreement. Yi v. Li, 313 Ga. App. 273, 721
S.E.2d 144, 2011 Ga. App. LEXIS 1036
(2011), cert. denied, No. S12C0706, 2012
Ga. LEXIS 708 (Ga. Sept. 10, 2012).

Prenuptial agreement was a condi-
tion precedent. — Trial court erred by
denying appellant’s motion for summary
judgment as to appellee’s claim for breach
of promise to marry because appellant’s
promise to marry appellee was unenforce-
able due to the parties’ failure to execute
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the prenuptial agreement. It was undis-
puted that, both prior to their engagement
and after, appellant informed appellee
that he would not marry her unless a
prenuptial agreement was executed.
Moore v. Humble, 368 Ga. App. 672, 890
S.E.2d 28, 2023 Ga. App. LEXIS 306
(2023).

Condition precedent did not exist.
— Parties to a business buyout agreement
mutually assented to all of the essential
terms of the complete agreement, as
shown by their signatures, so the agree-
ment and the agreement’s arbitration
clause was valid and enforceable; the
agreement addressed a lease assignment,

and the assignment was not made a con-
dition precedent to enforceability.
Extremity Healthcare, Inc. v. Access to
Care America, LLC, 339 Ga. App. 246, 793
S.E.2d 529, 2016 Ga. App. LEXIS 606
(2016).

General allegations of performance
of precedent conditions sufficient. —

Performance of conditions precedent
was adequately pled by alleging generally
that all conditions precedent had been
satisfied or waived; the documents did not
contradict this allegation. Ralls Corp. v.
Huerfano River Wind, LLC, 27 F. Supp. 3d
1303, 2014 U.S. Dist. LEXIS 87414 (N.D.
Ga. 2014).

13-3-5. Effect of impossible, immoral, and illegal conditions.

JUDICIAL DECISIONS

Impossibility defense rejected in
property action. — Trial court correctly
rejected the buyers’ impossibility defense
because the fact that the buyers admit-
tedly lost interest in the two properties
and willfully failed to attend the closing
did not show that it was impossible for
both sales to be consummated at the same
time. Ambrosio v. Giordano, 358 Ga. App.
764, 856 S.E.2d 349, 2021 Ga. App. LEXIS
127 (2021).

Expert allowed to testify on feasi-
bility of division of property. — Expert
testimony of a real estate development
consultant regarding whether it was pos-
sible for the property owner to subdivide
the property was properly allowed as the
owner asserted that it was impossible for
the owner to perform that task in a timely
manner because of the Urban Design
Commission’s involvement, but the con-
sultant’s testimony was relevant to show
that the property was not under the juris-
diction of the Commission; and that, un-
der the city’s subdivision ordinance, there
were no restrictions that would prevent

the property from being subdivided. Fur-
thermore, summary judgment was im-
properly granted to the buyer as the buyer
had not shown that the property owner’s
defense of impossibility of performance
did not exist; and a jury should determine
what was a reasonable amount of time
within which the owner would be expected
to subdivide the property. Allen v. CFYC
Construction, LLC, 354 Ga. App. 890, 842
S.E.2d 297, 2020 Ga. App. LEXIS 243
(2020).

Unavailability of selected arbitral
forum. — Trial court erred by finding
that an arbitration agreement executed as
part of a nursing home admissions process
was enforceable because the unavailabil-
ity of the selected arbitral forum rendered
the agreement impossible to enforce since
the forum selection was integral to the
agreement and did not permit substitu-
tion. Miller v. GGNSC Atlanta, LLC, 323
Ga. App. 114, 746 S.E.2d 680, 2013 Ga.
App. LEXIS 655 (2013), cert. denied, No.
S13C1686, 2013 Ga. LEXIS 929 (Ga. Nov.
4, 2013).
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ARTICLE 2

CAPACITY OF PARTIES

13-3-20. Minors — Contracts for property or valuable consider-
ation; contracts for necessaries.

(a) Generally the contract of a minor is voidable. If in a contractual
transaction a minor receives property or other valuable consideration
and, after arrival at the age of 18, retains possession of such property or
continues to enjoy the benefit of such other valuable consideration, the
minor shall have thereby ratified or affirmed the contract and it shall be
binding on him or her. Such contractual transaction shall also be
binding upon any minor who becomes emancipated by operation of law
or pursuant to Article 10 of Chapter 11 of Title 15.

(b) The contract of a minor for necessaries shall be binding on the
minor as if the minor were 18 years of age except that the party
furnishing them to the minor shall prove that the parent or guardian of
such minor had failed or refused to supply sufficient necessaries for the
minor, that the minor was emancipated by operation of law, or the
minor was emancipated pursuant to Article 10 of Chapter 11 of Title 15.

History.
Ga. L. 1858, p. 58, § 1; Code 1863,

§§ 2691, 2693; Code 1868, §§ 2687, 2689;
Code 1873, §§ 2729, 2731; Code 1882,
§§ 2729, 2731; Civil Code 1895, §§ 3647,
3648; Civil Code 1910, §§ 4232, 4233;
Code 1933, § 20-201; Ga. L. 1966, p. 291,
§ 1; Ga. L. 1969, p. 640, § 1; Ga. L. 1972,
p. 193, § 2; Ga. L. 2006, p. 141, § 3/HB
847; Ga. L. 2013, p. 294, § 4-3/HB 242.
Amendments.

The 2013 amendment, effective Janu-
ary 1, 2014, substituted “Article 10” for
“Article 6” in the last sentence of subsec-
tion (a) and near the end of subsection (b).
See Editor’s notes for applicability.
Editor’s notes.

Ga. L. 2013, p. 294, § 5-1/HB 242, not

codified by the General Assembly,
provides that: “This Act shall become
effective on January 1, 2014, and shall
apply to all offenses which occur and
juvenile proceedings commenced on and
after such date. Any offense occurring
before January 1, 2014, shall be governed
by the statute in effect at the time of such
offense and shall be considered a prior
adjudication for the purpose of imposing a
disposition that provides for a different
penalty for subsequent adjudications, of
whatever class, pursuant to this Act. The
enactment of this Act shall not affect any
prosecutions for acts occurring before
January 1, 2014, and shall not act as an
abatement of any such prosecutions.”

13-3-24. Insane, mentally ill, intellectually disabled, or mentally
incompetent persons.

(a) The contract of an insane, a mentally ill, an intellectually
disabled, or a mentally incompetent person who has never been
adjudicated to be insane, mentally ill, intellectually disabled, or men-
tally incompetent to the extent that he is incapable of managing his
estate as prescribed by this Code is not absolutely void but only

T.13, C.3, A.2 13-3-24ELEMENTS AND FORMATION GENERALLY

432025 Supp.



voidable, except that a contract made by such person during a lucid
interval is valid without ratification.

(b) After the fact that a person is insane, mentally ill, intellectually
disabled, or mentally incompetent to the extent that he is incapable of
managing his estate has been established by a court of competent
jurisdiction in this state and the affairs of such person are vested in a
guardian, the power of such person to contract, even though restored to
sanity, shall be entirely gone; any contracts made by such person shall
be absolutely void until the guardianship is dissolved. One may recover
for necessaries furnished an insane person, a mentally ill person, an
intellectually disabled person, or a mentally incompetent person upon
the same proof as if furnished to minors.

History.
Orig. Code 1863, §§ 2691, 2697; Code

1868, §§ 2687, 2693; Code 1873, §§ 2729,
2735; Code 1882, §§ 2729, 2735; Civil
Code 1895, §§ 3647, 3652; Civil Code
1910, §§ 4232, 4237; Code 1933, § 20-
206; Ga. L. 2015, p. 385, § 4-17/HB 252.
Amendments.

The 2015 amendment, effective July
1, 2015, substituted “an intellectually dis-
abled,” for “a mentally retarded” and “in-
tellectually disabled” for “mentally re-
tarded” in subsections (a) and (b).

Code Commission notes.
Pursuant to Code Section 28-9-5, in

2015, a comma was deleted following
“intellectually disabled” in subsections (a)
and (b).
Editor’s notes.

Ga. L. 2015, p. 385, § 1-1/HB 252, not
codified by the General Assembly,
provides that: “This Act shall be known
and may be cited as the ‘J. Calvin Hill, Jr.,
Act.’”

ARTICLE 3

CONSIDERATION

13-3-40. Necessity for consideration; presumption of consider-
ation.

JUDICIAL DECISIONS

ANALYSIS

APPLICATION

Application

Consideration shown. — Summary
judgment in favor of the lessor on the
lessor’s breach of the lease claim was
properly granted because there was no
failure of consideration as the evidence
showed that the lessor did provide the
professional corporation with a function-
ally operational imaging center as re-
quired under the lease. Citrus Tower Blvd.
Imaging Ctr. v. David S. Owens, MD, PC,

325 Ga. App. 1, 752 S.E.2d 74, 2013 Ga.
App. LEXIS 954 (2013).

Consideration not shown. — In the
plaintiff’s suit on a promissory note, par-
tial summary judgment was granted to
the defendant as the note failed for want
of consideration because, while the note
stated that it was supported by a good and
valuable consideration, it then specified
that the consideration consisted of the
money the plaintiff extended to the defen-
dant for the down payment and repairs;
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thus, because the note specified a mon-
etary or valuable consideration, the plain-
tiff could not rely on a good consideration
that was founded on natural duty and
affection or on a strong moral obligation to
provide the plaintiff, the defendant’s el-
derly mother, a residence at the house or
repay the plaintiff the money to help the
plaintiff buy a house of the plaintiff’s own.
Lewis v. Ikner, 349 Ga. App. 21, 825
S.E.2d 443, 2019 Ga. App. LEXIS 106
(2019).

In the plaintiff’s suit on a promissory
note, partial summary judgment was
granted to the defendant as the note failed
for want of consideration because the
plaintiff’s purported agreement to rescind
the plaintiff’s request to be named on the
deed did not constitute valuable consider-
ation to support the note as the plaintiff
testified that it was merely the plaintiff’s
supposition that the defendant agreed to
sign the note instead of naming the plain-
tiff on the deed; the note specifically pur-
ported to establish that the consideration
was the money the plaintiff gave the de-

fendant for the down payment and the
repairs; and any consideration for the note
was limited to the purported monetary
consideration recited in the note. Lewis v.
Ikner, 349 Ga. App. 21, 825 S.E.2d 443,
2019 Ga. App. LEXIS 106 (2019).

In the plaintiff’s suit on a promissory
note, partial summary judgment was
granted to the defendant as the note failed
for want of consideration because the
plaintiff could not rely on any prior or
contemporaneous oral agreement that the
down payment money was subject to cer-
tain conditions as the transfer of the down
payment money was memorialized in the
gift letter, which stated that the defen-
dant was under no obligation to repay the
plaintiff and that the gift was subject to no
terms or conditions; there was no consid-
eration for any subsequent agreement for
the defendant to repay the plaintiff; and
the termite repairs money could not be
deemed valuable consideration as it was
past consideration. Lewis v. Ikner, 349 Ga.
App. 21, 825 S.E.2d 443, 2019 Ga. App.
LEXIS 106 (2019).

13-3-41. Types of consideration.

JUDICIAL DECISIONS

Every executory contract must be
supported by valuable or good con-
sideration. — In the plaintiff’s suit on a
promissory note, partial summary judg-
ment was granted to the defendant as the
note failed for want of consideration be-
cause the plaintiff’s purported agreement
to rescind the plaintiff’s request to be
named on the deed did not constitute
valuable consideration to support the note
as the plaintiff testified that it was merely
the plaintiff’s supposition that the defen-
dant agreed to sign the note instead of
naming the plaintiff on the deed; the note
specifically purported to establish that the
consideration was the money the plaintiff
gave the defendant for the down payment
and the repairs; and any consideration for
the note was limited to the purported
monetary consideration recited in the
note. Lewis v. Ikner, 349 Ga. App. 21, 825
S.E.2d 443, 2019 Ga. App. LEXIS 106
(2019).

In the plaintiff’s suit on a promissory

note, partial summary judgment was
granted to the defendant as the note failed
for want of consideration because the
plaintiff could not rely on any prior or
contemporaneous oral agreement that the
down payment money was subject to cer-
tain conditions as the transfer of the down
payment money was memorialized in the
gift letter, which stated that the defen-
dant was under no obligation to repay the
plaintiff and that the gift was subject to no
terms or conditions; there was no consid-
eration for any subsequent agreement for
the defendant to repay the plaintiff; and
the termite repairs money could not be
deemed valuable consideration as it was
past consideration. Lewis v. Ikner, 349 Ga.
App. 21, 825 S.E.2d 443, 2019 Ga. App.
LEXIS 106 (2019).

Parties’ natural love and affection
for each other, etc. In the plaintiff’s suit
on a promissory note, partial summary
judgment was granted to the defendant as
the note failed for want of consideration

13-3-40 13-3-41ELEMENTS AND FORMATION GENERALLY

452025 Supp.



because, while the note stated that it was
supported by a good and valuable consid-
eration, it then specified that the consid-
eration consisted of the money the plain-
tiff extended to the defendant for the
down payment and repairs; thus, because
the note specified a monetary or valuable
consideration, the plaintiff could not rely
on a good consideration that was founded

on natural duty and affection or on a
strong moral obligation to provide the
plaintiff, the defendant’s elderly mother, a
residence at the house or repay the plain-
tiff the money to help the plaintiff buy a
house of the plaintiff’s own. Lewis v. Ikner,
349 Ga. App. 21, 825 S.E.2d 443, 2019 Ga.
App. LEXIS 106 (2019).

13-3-42. Acts which constitute consideration; effect of consider-
ation given or received by persons other than promisor
or promisee.

JUDICIAL DECISIONS

ANALYSIS

GENERAL CONSIDERATION

APPLICATION

PROMISES FOR BENEFIT OF THIRD PARTY

General Consideration

Contract not bargained for. — In the
plaintiff’s suit on a promissory note, par-
tial summary judgment was granted to
the defendant as the note failed for want
of consideration because, while the note
stated that it was supported by a good and
valuable consideration, it then specified
that the consideration consisted of the
money the plaintiff extended to the defen-
dant for the down payment and repairs;
thus, because the note specified a mon-
etary or valuable consideration, the plain-
tiff could not rely on a good consideration
that was founded on natural duty and
affection or on a strong moral obligation to
provide the plaintiff, the defendant’s el-
derly mother, a residence at the house or
repay the plaintiff the money to help the
plaintiff buy a house of the plaintiff’s own.
Lewis v. Ikner, 349 Ga. App. 21, 825
S.E.2d 443, 2019 Ga. App. LEXIS 106
(2019).

In the plaintiff’s suit on a promissory
note, partial summary judgment was
granted to the defendant as the note failed
for want of consideration because the
plaintiff’s purported agreement to rescind
the plaintiff’s request to be named on the
deed did not constitute valuable consider-
ation to support the note as the plaintiff
testified that it was merely the plaintiff’s

supposition that the defendant agreed to
sign the note instead of naming the plain-
tiff on the deed; the note specifically pur-
ported to establish that the consideration
was the money the plaintiff gave the de-
fendant for the down payment and the
repairs; and any consideration for the note
was limited to the purported monetary
consideration recited in the note. Lewis v.
Ikner, 349 Ga. App. 21, 825 S.E.2d 443,
2019 Ga. App. LEXIS 106 (2019).

Application

Amendment of agreement between
firm and clients. — Award of attorney
fees was affirmed because the parties then
entered into negotiations, during which
the law firm made clear that the firm
would discontinue work altogether (as
was authorized by the terms of the origi-
nal agreement) unless the clients agreed
to a new compensation arrangement. Both
parties agreed and entered into the
amendment. Rowe v. Law Offices of Ben C.
Brodhead, P.C., 319 Ga. App. 10, 735
S.E.2d 39, 2012 Ga. App. LEXIS 1029
(2012), cert. denied, No. S13C0560, 2013
Ga. LEXIS 401 (Ga. Apr. 29, 2013).

Reliance on promise to pay. — Trial
court erred in concluding that the alleged
oral agreement for attorney fees was un-
enforceable and, therefore, granting de-
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fendant summary judgment because some
evidence existed that the plaintiff relied
on the defendant’s promise and continued
negotiating the land deal, all the while
incurring legal expenses and losing the
value of obtaining the return of the es-
crowed funds and the opportunity to seek
another buyer. Cheeley Invs., L.P. v.
Zambetti, 332 Ga. App. 115, 770 S.E.2d
350, 2015 Ga. App. LEXIS 238 (2015),
cert. denied, No. S15C1298, 2015 Ga.
LEXIS 615 (Ga. Sept. 8, 2015).

Past consideration cannot support
promise. — Trial court erred by denying
a couple’s motion for a directed verdict on
a personal assistant’s claim against the
couple for breach of a 2010 agreement
because the agreement relied upon was
unenforceable and did not provide consid-
eration for the payment of $450,000 for
services already performed; therefore, the
2010 agreement was unenforceable as a
matter of law and should not have been
submitted for the jury’s consideration. Lee
v. Choi, 323 Ga. App. 370, 744 S.E.2d 871
(2013).

In the plaintiff’s suit on a promissory
note, partial summary judgment was
granted to the defendant as the note failed
for want of consideration because the
plaintiff could not rely on any prior or
contemporaneous oral agreement that the
down payment money was subject to cer-
tain conditions as the transfer of the down
payment money was memorialized in the
gift letter, which stated that the defen-
dant was under no obligation to repay the
plaintiff and that the gift was subject to no
terms or conditions; there was no consid-
eration for any subsequent agreement for

the defendant to repay the plaintiff; and
the termite repairs money could not be
deemed valuable consideration as it was
past consideration. Lewis v. Ikner, 349 Ga.
App. 21, 825 S.E.2d 443, 2019 Ga. App.
LEXIS 106 (2019).

Rollout date not part of a bar-
gained-for consideration. Plaintiff
failed to state a claim for breach of an
agreement as it did not allege that the
proposed rollout date of the new bever-
ages was part of a bargained-for beverage
marketing agreement supported by con-
sideration. Tavistock Freebirds v. The
Coca-Cola Company, 366 Ga. App. 443,
883 S.E.2d 388, 2023 Ga. App. LEXIS 21
(2023).

Promises for Benefit of Third Party

Promise to pay another’s debt, sup-
ported by relinquishment of lien on
collateral for such debt. — When the
owner of a Chapter 11 debtor signed a
personal guaranty of its debt in return for
the withdrawal of an application for the
appointment of a trustee, there was con-
sideration for the guaranty because under
the circumstances the guaranty repre-
sented a well-considered bargain, the
owner was a sophisticated businessperson
who read the agreement and discussed
the agreement with counsel before sign-
ing, and it did not matter that the with-
drawal of the motion did not directly ben-
efit the owner personally. Abdulla v.
Klosinski, 898 F. Supp. 2d 1348, 2012 U.S.
Dist. LEXIS 137641 (S.D. Ga. 2012), aff’d,
523 Fed. Appx. 580, 2013 U.S. App. LEXIS
13960 (11th Cir. 2013).

13-3-43. Effect of satisfying requirement of consideration.

JUDICIAL DECISIONS

Consideration other than money. —
Order of the trial court dismissing the

plaintiff’s complaint with prejudice was
reversed because the plaintiff’s allega-
tions that the plaintiff agreed to oversee
the renovation and rehabilitation of cer-
tain real property in which the defendant
had an interest in exchange for the defen-

dant’s promise to reimburse for certain
budgeted expenditures were sufficient al-
legations to at least state a claim for
breach of an oral contract and consider-
ation could be something other than
money. Campbell v. Ailion, 338 Ga. App.
382, 790 S.E.2d 68, 2016 Ga. App. LEXIS
326 (2016).
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13-3-44. Effect of promise which is reasonably expected to in-
duce action or forbearance by promisee or third per-
son; requirement as to proof of reliance in cases of
charitable subscriptions or marriage settlements.

JUDICIAL DECISIONS

ANALYSIS

GENERAL CONSIDERATION

PROMISSORY ESTOPPEL

1. IN GENERAL

2. APPLICATION

General Consideration

Reliance on promise to pay. — Trial
court erred in concluding that the alleged
oral agreement for attorney fees was un-
enforceable and, therefore, granting de-
fendant summary judgment, because
some evidence existed that plaintiff relied
on defendant’s promise and continued ne-
gotiating the land deal, all the while in-
curring legal expenses and losing the
value of obtaining the return of the es-
crowed funds and the opportunity to seek
another buyer. Cheeley Invs., L.P. v.
Zambetti, 332 Ga. App. 115, 770 S.E.2d
350, 2015 Ga. App. LEXIS 238 (2015),
cert. denied, No. S15C1298, 2015 Ga.
LEXIS 615 (Ga. Sept. 8, 2015).

Promissory estoppel claim on
promise to split proceeds from sales.
— In a business dispute involving renew-
able energy certificates, the grant of sum-
mary judgment to the plaintiff on the
defendant’s promissory estoppel claim
was upheld because the defendant’s prom-
issory estoppel claim failed since the al-
leged promises by the plaintiff were too
vague and indefinite to be enforceable as
there was no evidence that the unnamed
person who made the alleged promise had
authority to bind the plaintiff and the
plaintiff’s president testified that the
plaintiff never discussed any specific
terms of a deal. 2025 Ga. App. LEXIS 119
(March 11, 2025).

Sale of assets. — When a facilities
owner did not sign an asset sale agree-
ment, a hospital’s promissory estoppel
claim failed because the parties’ letter of
intent coupled with the hospital’s repre-
sentation in a premerger notification that

the parties would not execute a “binding
asset sale agreement” until the Georgia
Attorney General approved the agree-
ment established as a matter of law that
the hospital could not reasonably rely on
the facilities owner’s “promise” to pur-
chase the hospital assets. St. Joseph
Hosp., Augusta, Ga., Inc. v. Health Mgmt.
Assocs., 705 F.3d 1289, 2013 U.S. App.
LEXIS 1620 (11th Cir. 2013).

Failure to show existence of prom-
ise or representation for medical ser-
vices. — Corporation and the insurance
company were entitled to summary judg-
ment on the burn center’s promissory es-
toppel claim pursuant to O.C.G.A.
§ 13-3-44(a); the burn center failed to
identify a single promise or
representation made by the corporation or
the insurance company to pay for the
medical services provided to the
corporation’s employee and could not
point to a single piece of evidence showing
that the corporation or the insurance
company promised to pay the usual,
reasonable, and customary rate under the
CPT Rules. Moreover, based on the
evidence presented, there was no injustice
to avoid since the burn center had been
paid more than what would have been
required under either Mississippi’s or
Georgia’s workers’ compensation medical
fee schedules. Joseph M. Still Burn Ctrs.,
Inc. v. AmFed Nat’l Ins. Co., 702 F. Supp.
2d 1371, 2010 U.S. Dist. LEXIS 31299
(S.D. Ga. 2010).

Vague and indefinite promise. —
Trial court did not err in granting a

payee’s motion for summary judgment in
its action to collect on a promissory note
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and to enforce a guaranty because the
payee satisfied its burden of showing the
lack of a genuine issue of fact as to the
defense of estoppel; although the payee’s
alleged promises contemplated a loan for
a certain duration, the promise was vague
and indefinite as to other material terms,
particularly the interest rate. Ga. Invs.
Int’l, Inc. v. Branch Banking & Trust Co.,
305 Ga. App. 673, 700 S.E.2d 662, 2010
Ga. App. LEXIS 788 (2010).

Debtors’ promissory estoppel claims
against a bank failed since the alleged
promise to provide a loan modification
was too vague. Salvador v. Bank of Am.,
N.A. (In re Salvador), 456 B.R. 610, 2011
Bankr. LEXIS 1772 (Bankr. M.D. Ga.
2011).

In a bank’s suit to recover on defaulted
notes and guaranties, the borrowers and
guarantors failed to establish the element
of an estoppel defense because the borrow-
ers did not show that the borrowers rea-
sonably relied on the bank’s alleged rep-
resentation regarding its sale of the notes,
particularly as the notes and guaranties
contained integration clauses and pro-
vided only for written modification.
Capital City Developers, LLC v. Bank of
N. Ga., 316 Ga. App. 624, 730 S.E.2d 99,
2012 Ga. App. LEXIS 621 (2012).

Loan servicer’s repayment agree-
ment unenforceable, but promissory
estoppel could apply. — In a borrower’s
action against a loan servicer claiming
that the servicer breached an agreement
to allow the borrower to repay the loan
and taxes with a specified payment, the
agreement was unenforceable due to the
statute of frauds, O.C.G.A. § 13-5-30,
although the borrower had been given a
payment schedule and coupon book at the
specified payment. However, the borrower
could pursue a promissory estoppel theory
under O.C.G.A. § 13-3-44 due to the
borrower’s reliance on the servicer’s
representations. Zhong v. PNC Bank,
N.A., 345 Ga. App. 135, 812 S.E.2d 514,
2018 Ga. App. LEXIS 184 (2018), cert.
denied, No. S18C1034, 2018 Ga. LEXIS
696 (Ga. Oct. 9, 2018), cert. denied, No.
S18C1032, 2018 Ga. LEXIS 700 (Ga. Oct.
9, 2018).

Lender’s promise to modify mort-
gage. — Although a foreclosed homeown-
er’s wrongful foreclosure claims failed, her

claim that the lender’s assignee agreed to
modify the mortgage if she paid a lump
sum of $17,000, that she made such a
payment, and that the assignee denied
her modification and conducted foreclo-
sure proceedings instead, stated a claim
for promissory estoppel under Georgia
law. Funderburk v. Fannie Mae, No.
1:13-cv-01362-JEC, 2014 U.S. Dist.
LEXIS 41689 (N.D. Ga. Mar. 28, 2014).

Jury instructions. — Trial court did
not err in not charging the jury on forbear-
ance as consideration for promissory es-
toppel, and reasonable reliance and due
diligence as separate elements of promis-
sory estoppel because the court gave es-
sentially the same charge as the defen-
dant’s proposed charge on promissory
estoppel; the defendant’s proposed charge
on forbearance was written in terms of
proving consideration for a contract, not
in terms of promissory estoppel; the defen-
dant did not file any proposed charges on
reasonable reliance and due diligence; the
court charged the full definition of prom-
issory estoppel found in the Georgia Code;
and the elements of forbearance, reason-
able reliance, and diligence, in a general
sense, were included in that language.
Zambetti v. Cheeley Invs., L.P., 343 Ga.
App. 637, 808 S.E.2d 41, 2017 Ga. App.
LEXIS 542 (2017).

Statement that development of
computer software was close to
completion. — Software developers were
not entitled to summary judgment on joint
venturers’/investors’ claim for promissory
estoppel because there was evidence that
the investors continued to sink money into
the venture based on the developers’ rep-
resentations that the developers were
“close” to making the medical records soft-
ware compliant with certain legal require-
ments. Healthy-IT, LLC v. Agrawal, 343
Ga. App. 660, 808 S.E.2d 876, 2017 Ga.
App. LEXIS 546 (2017).

Promissory Estoppel

1. In General

Promissory estoppel requires an
enforceable promise. — Because the
plaintiff did not allege any promise made
to the plaintiff by the defendant, the
plaintiff’s promissory estoppel claim must
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Promissory Estoppel (Cont’d)
1. In General (Cont’d)

fail. Brooks v. Branch Banking & Trust
Co., 107 F. Supp. 3d 1290, 2015 U.S. Dist.
LEXIS 72525 (N.D. Ga. 2015).

Promissory estoppel requires rea-
sonable reliance. — District court erred
in granting a company summary judg-
ment as to an investment broker’s prom-
issory estoppel claim under O.C.G.A.
§ 13-3-44(a) for the recovery of a
commission because a jury could find that
the company had promised to pay the
broker a commission according to the
terms of an unsigned engagement letter
and that the broker had reasonably relied
on that promise. Hemispherx Biopharma,
Inc. v. Mid-South Capital, Inc., 690 F.3d
1216, 2012 U.S. App. LEXIS 17004 (11th
Cir. 2012).

Failure to show reliance on a prom-
ise. — In an action alleging multiple
claims involving 33 flatbed trailers, sum-
mary judgment in favor of the trailer
manufacturer was appropriate on a prom-
issory estoppel claim because the lessee
could not show that the lessee relied to the
lessee’s detriment upon an alleged prom-
ise that certain repairs would make the
trailers safe to operate on the road; the
lessee failed to present any evidence re-
garding the safety and effectiveness of the
repair protocol. Home Depot U.S.A., Inc. v.
Wabash Nat’l Corp., 314 Ga. App. 360, 724
S.E.2d 53, 2012 Ga. App. LEXIS 197
(2012).

Borrower failed to state a promissory
estoppel claim based on the alleged re-
fusal by a lender’s successor to perma-
nently modify a mortgage loan; the bor-
rower did not allege that the successor
made any promise to permanently modify
the loan. Miller v. Chase Home Fin., LLC,
677 F.3d 1113, 2012 U.S. App. LEXIS 7961
(11th Cir. 2012).

In an trespass action, there were no
genuine issues of material fact regarding
the promissory estoppel defenses and
counterclaims as there was no evidence
that the defendants were harmed by or
detrimentally relied on the property own-
er’s alleged promise to settle the trespass
action in leaving its materials in place,
and the trial court therefore erred in fail-

ing to grant the motion for summary judg-
ment as to these claims and defenses.
Woodstone Townhouses, LLC v. Southern
Fiber Worx, LLC, 358 Ga. App. 516, 855
S.E.2d 719, 2021 Ga. App. LEXIS 90
(2021).

2. Application

Accepting reduced rent waived
landlord’s claim to original claim to
original lease amount. — Trial court
did not err by rejecting a landlord’s claim
for the difference in unpaid rent for a
certain time period because there was
evidence to support the trial court’s find-
ing that even if the landlord orally agreed
to a reduced rent for three months, the
landlord waived the landlord’s right to
insist on the original lease payment terms
when the lessee tendered and the landlord
accepted reduced rent payments before
the landlord gave notice of the landlord’s
intent to reinstate the rent payment
terms of the original lease. Jaraysi v.
Sebastian, 318 Ga. App. 469, 733 S.E.2d
785, 2012 Ga. App. LEXIS 895 (2012),
cert. denied, No. S13C0432, 2013 Ga.
LEXIS 357 (Ga. Apr. 15, 2013), overruled
in part, George v. Hercules Real Estate
Servs., 339 Ga. App. 843, 795 S.E.2d 81,
2016 Ga. App. LEXIS 667 (2016).

Franchising agreements. — Stylist’s
promissory-estoppel claim was properly
dismissed when artist’s alleged promises
were, as a matter of law, nothing more
than offers to “work something out” about
a future television show and wig venture,
and the district court did not err in finding
them too vague to be enforceable.
Davidson v. Maraj, 609 Fed. Appx. 994,
2015 U.S. App. LEXIS 6801 (11th Cir.
2015).

Promise of employment benefits. —
Trial court erred in granting the em-

ployer summary judgment as to the em-
ployee’s alternative promissory estoppel
claim because the claim should have been
left to a jury since the trier of fact could
have concluded that in exchange for the
employee’s completion of a year of service,
the employer promised the benefits; thus,
the employer’s promise to pay the benefits
was part of the employer’s acceptance of
the employee’s counteroffer, which was
not affected by the termination of employ-
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ment. Zulke v. AC&DC Power
Technologies, LLC, 356 Ga. App. 299, 846
S.E.2d 624, 2020 Ga. App. LEXIS 432
(2020).

Consultant fees. — In an action by one
consultant for unpaid fees in connection
with a project to revitalize a public hous-
ing facility, material issues of fact pre-
cluded summary judgment to another con-
sultant and the consultant’s associated
holding company on claims for promissory
estoppel when in light of the testimony
and evidence of record, including an e-
mail, a trier of fact could have concluded
that the second consultant promised to
pay the first consultant ten percent of that
consultant’s net developer’s fee, an
amount sufficiently definite to be en-
forced. Jones v. White, 311 Ga. App. 822,
717 S.E.2d 322, 2011 Ga. App. LEXIS 861
(2011).

Unjust enrichment for improve-
ments to real estate. — Order of the
trial court dismissing the plaintiff’s com-
plaint with prejudice was reversed, and
the case was remanded for further pro-
ceedings because the plaintiff’s allega-
tions that the defendant failed to reim-
burse the plaintiff for improvements made
to the real property was a claim for unjust
enrichment and such a claim also sup-
ported a claim for promissory estoppel.
Campbell v. Ailion, 338 Ga. App. 382, 790
S.E.2d 68, 2016 Ga. App. LEXIS 326
(2016).

Insurance policies. — Although the
insured argued that because of the agent’s
representations that the insured would
provide retroactive coverage if the insured
renewed the insured’s policy with the in-
surer rather than entering into a new
insurance contract with another company
at a lower rate, at the very most, the
insured’s reliance on the agent’s promise
of retroactive coverage cost the insured
the difference in insurance premiums;
however, this theory of detrimental reli-
ance could not provide the insured with a
basis to recover damages in relation to the
insurer’s refusal to cover the insured’s
crash. Rutland v. State Farm Mut. Auto.
Ins. Co., 392 Fed. Appx. 721, 2010 U.S.
App. LEXIS 16744 (11th Cir. 2010).

When an insured was in a car crash
after an insurer canceled the policy for

failing to pay the premium and an insur-
ance employee allegedly told the insured
that the insurer would provide retroactive
coverage for the crash if the insured paid
the past-due amount, the insurer had no
duty to defend the insured because, inter
alia, promissory estoppel did not apply
since the representations made by the
employee occurred after the car accident
and after the policy had been canceled for
non-payment. Rutland v. State Farm Mut.
Auto. Ins. Co., 426 Fed. Appx. 771, 2011
U.S. App. LEXIS 9859 (11th Cir. 2011).

Claim a bank filed against a corporate
debtor’s Chapter 7 bankruptcy estate was
not barred by the doctrine of promissory
estoppel under O.C.G.A. § 13-3-44 or the
doctrine of judicial estoppel and was not
satisfied under O.C.G.A. § 13-4-101
because the bank sued a company that
insured property the debtor owned after
the debtor’s property was damaged in a
fire, in an attempt to recover a debt the
bank was owed by a business that was
affiliated with the debtor, and settled that
case; the bank held a valid claim for
money the bank was owed that the bank
did not recover from the insurance
company and the settlement the bank
reached with the insurance company did
not affect the bank’s right to seek payment
of the bank’s claim from the debtor’s
bankruptcy estate. In re PMF Enters. v.
SouthCrest Bank (In re PMF Enters.), 517
B.R. 350, 2014 Bankr. LEXIS 3214
(Bankr. M.D. Ga. 2014), aff’d, 531 B.R.
881, 2015 U.S. Dist. LEXIS 70207 (M.D.
Ga. 2015).

Not applicable to written divorce
settlement agreement on life insur-
ance. — Trial court erred in concluding
that the doctrine of promissory estoppel
barred the ex-husband from discontinuing
the life insurance policy after the ex-wife’s
remarriage because the promises were in
a written settlement agreement and, thus,
bargained for consideration to which
promissory estoppel did not apply. Blau v.
Blau, 368 Ga. App. 701, 890 S.E.2d 50,
2023 Ga. App. LEXIS 305 (2023).

Breach of contract. — Trial court
erred by dismissing the mortgagor’s com-
plaint for failure to state a claim because
the mortgagee did not show that the mort-
gagor could not possibly introduce evi-
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Promissory Estoppel (Cont’d)
2. Application (Cont’d)

dence within the framework of the com-
plaint sufficient to warrant a grant of the
relief on the claim for promissory estoppel
as the prayer for relief included a request
for both damages and that the mortgagor
be allowed to complete the loan modifica-
tion process. Mbigi v. Wells Fargo Home
Mortg., 336 Ga. App. 316, 785 S.E.2d 8,
2016 Ga. App. LEXIS 173 (2016).

Summary judgment improper. —
Complaint alleging that an agreement

had been reached between plaintiff’s
neighbor and a representative of an ani-
mal control facility for the safekeeping of
plaintiff’s dogs while plaintiff was hospi-
talized, set forth a claim for promissory
estoppel, O.C.G.A. § 13-3-44(a), and
plaintiff, as a principal, would be entitled
to damages suffered as a result of
representations made to the plaintiff’s
neighbor, the plaintiff’s authorized agent
acting on the plaintiff’s behalf, to protect
the well-being of the plaintiff’s dogs. Thus,
a grant of summary judgment in favor of
the operator of the animal control facility
was reversed. Greenway v. Northside
Hosp., 317 Ga. App. 371, 730 S.E.2d 742,
2012 Ga. App. LEXIS 706 (2012), rev’d,
294 Ga. 112, 751 S.E.2d 351, 2013 Ga.
LEXIS 951 (2013), vacated in part, 328
Ga. App. 473, 763 S.E.2d 488, 2014 Ga.
App. LEXIS 337 (2014).

Homeowners’ association’s failure
to enforce stormwater covenant. —

Genuine issues of material fact re-
mained as to whether a homeowners’ as-
sociation (HOA) was estopped under
O.C.G.A. § 13-3-44(a) from enforcing a
stormwater facilities maintenance
covenant against owners whose home had
flooded because the HOA had repeatedly
taken the position that the county, not the
owners, was responsible for the repairs.
Polo Golf & Country Club Homeowners’
Ass’n v. Rymer, 294 Ga. 489, 754 S.E.2d
42, 2014 Ga. LEXIS 54 (2014).

Promise as to medical care too
vague. — Trial court properly dismissed
the promissory estoppel claim because the
alleged promise to only provide antibiotic
along with the patient’s regular medica-
tions and “to not do anything else as to

medically” was too vague to support a
promissory estoppel claim as there was no
way to know what was meant by the
promise “to not do anything else as to
medically,” let alone any way to enforce
such a statement. Ferguson v. Kennestone
Hospital, Inc., 370 Ga. App. 831, 899
S.E.2d 357, 2024 Ga. App. LEXIS 93
(2024).

Hospital’s promise to protect a pa-
tient’s dogs. — Trial court erred by
granting the motion for summary judg-
ment of a private entity operating a
county animal control shelter because
genuine issues of material fact existed as
to whether the shelter could be held liable
for the euthanization of a hospitalized
patient’s dogs based upon the theory of
promissory estoppel since while the re-
leases may have authorized the shelter to
euthanize the dogs, the shelter was also
authorized to subsequently enter into a
promise not to do so; thus, the patient, as
a principal, would be entitled to damages
suffered as a result of representations
made to the patient’s authorized agent
acting on the patient’s behalf to protect
the well-being of the patient’s dogs.
Greenway v. Northside Hosp., 317 Ga.
App. 371, 730 S.E.2d 742, 2012 Ga. App.
LEXIS 706 (2012), rev’d, 294 Ga. 112, 751
S.E.2d 351, 2013 Ga. LEXIS 951 (2013),
vacated in part, 328 Ga. App. 473, 763
S.E.2d 488, 2014 Ga. App. LEXIS 337
(2014).

No promise to consummate sale. —
Defendant may have promised that the

defendant was interested in acquiring the
hospital, that the defendant planned to
pursue negotiations, and that the defen-
dant had every intention of finalizing and
executing the Asset Sales Agreement, but
the plaintiffs could not point to a single
instance in which the defendant promised
to consummate the sale; moreover, even if
the evidence showed that a promise suffi-
cient to support a promissory estoppel
claim had been made, the express lan-
guage that appears in the letter of intent
was fatal to the plaintiffs’ claim of reason-
able reliance. St. Joseph Hosp. v. Health
Mgmt. Assocs., No. CV 107-104, 2011 U.S.
Dist. LEXIS 33715 (S.D. Ga. Mar. 30,
2011), aff’d, 705 F.3d 1289, 2013 U.S. App.
LEXIS 1620 (11th Cir. 2013).
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Homeowners’ association member’s
promise to resident. — Trial court did
not err in granting a homeowners’ associa-
tion summary judgment on a resident’s
promissory estoppel claim because the
resident failed to come forward with any
evidence creating an issue of fact on the
resident’s claim; the resident stated that a
member of the association promised the
resident that the association would store
the resident’s airboat but that claim
rested on statements allegedly made to
the resident by the member, which were
hearsay. Campbell v. Landings Ass’n, 311
Ga. App. 476, 716 S.E.2d 543, 2011 Ga.
App. LEXIS 765 (2011).

No pre-lease promise. — There ex-
isted no pre-lease promise to finish con-
struction of an office building because the
lease agreement contained a merger
clause and an amendment was signed by
the lessee with full knowledge that the
landlord’s promise of completion by a cer-
tain date had not occurred; thus, the les-
see could not establish that the lessee was
induced to sign the lease in reliance on the
promise. Jaraysi v. Sebastian, 318 Ga.
App. 469, 733 S.E.2d 785, 2012 Ga. App.
LEXIS 895 (2012), cert. denied, No.
S13C0432, 2013 Ga. LEXIS 357 (Ga. Apr.
15, 2013), overruled in part, George v.
Hercules Real Estate Servs., 339 Ga. App.
843, 795 S.E.2d 81, 2016 Ga. App. LEXIS
667 (2016).

Bank entitled to collect upon in-

debtedness of defaulted loan. — Bank
was entitled to collect upon the indebted-
ness of a defaulted loan because the evi-
dence did not support the defense of prom-
issory estoppel as the alleged promise
supporting the promissory estoppel claim
was vague and indefinite. Griffin v. State
Bank, 312 Ga. App. 87, 718 S.E.2d 35,
2011 Ga. App. LEXIS 899 (2011).

Promises arose from underlying
contracts. — Because “promises” which
the borrower sought to enforce arose from
underlying contracts (note, security deed
and settlement agreement), promissory
estoppel did not apply. Phillips v. Ocwen
Loan Servicing, LLC, No.
1:12-cv-3861-WSD, 2013 U.S. Dist. LEXIS
129721 (N.D. Ga. Sept. 10, 2013).

Promissory note. — Trial court did
not err by finding a lack of a genuine issue
of fact as to whether makers and guaran-
tors reasonably relied on any promises
made by a trust company to extend the
original loan because nothing in their tes-
timony established evidence of anything
beyond negotiations to extend a promis-
sory note; assumptions that the company
would extend the original loan at the
same terms without any definite state-
ment by the company about the terms of
the proposed loan did not create an issue
of fact for the jury. 685 Penn, LLC v.
Stabilis Fund I, L.P., 316 Ga. App. 210,
728 S.E.2d 840, 2012 Ga. App. LEXIS 519
(2012).

13-3-46. Effect of inadequacy of consideration.

JUDICIAL DECISIONS

Adequacy determined at time of ex-
ecution of contract, etc. All three of
these conditions—the mutual promises to
arbitrate, commitment to pay fees and
costs of arbitration in exchange for the
agreement to arbitrate; and continued at-
will employment in exchange for the
agreement to arbitrate—had previously
been held to be sufficient consideration;
moreover, the employee continued to work
for the employer after signing the agree-
ment, and the Agreement did not lack
consideration. Bentley v. Van Michael
Salon, No. 1:19-cv-05236-TWT-AJB, 2020

U.S. Dist. LEXIS 256079 (N.D. Ga. Oct.
29, 2020).

Inadequate consideration did not
prove partial failure of consider-
ation. — Trial court properly granted
summary judgment to the appellee on the
appellee’s suit to recover on a promissory
note executed by the appellant because
the appellant could not show a partial
failure of consideration when there was no
consideration wholly valueless as to any
part of the promissory note but, instead,
as alleged by the appellant, the consider-
ation was simply inadequate in point of
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actual total value to the note. Hall v.
Prosero, Inc., 333 Ga. App. 454, 774
S.E.2d 216, 2015 Ga. App. LEXIS 431

(2015), cert. denied, No. S15C1868, 2016
Ga. LEXIS 4 (Ga. Jan. 11, 2016).

13-3-47. Effect of impossible and possible but improbable con-
sideration.
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APPLICATION
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General Consideration

To effectuate new agreement, de-
parture from original terms must be
mutual. — Court found no error in the
district court’s finding that the company’s
mutual departure defense failed as a mat-
ter of law. Although the company may
have unilaterally interpreted the bank’s
previous renewals and/or modifications of
the notes to have been waivers of the
specified dates of maturity, there was no
evidence that the bank ever intended
them to be so. Branch Banking & Trust
Co. v. Lichty Bros. Constr., Inc., 488 Fed.
Appx. 430, 2012 U.S. App. LEXIS 18418
(11th Cir. 2012).

Waiver by course of conduct. —
There was no evidence that the parties

to a security deed agreed to depart from
the deed’s terms so as to require notice
prior to foreclosure of the lender’s intent
to rely on the terms of the security deed;
the security deed expressly provided that
the lender could accept insufficient pay-
ments without waiving the lender’s
rights. Chadwick v. Bank of Am., N.A., 616
Fed. Appx. 944, 2015 U.S. App. LEXIS
11713 (11th Cir. 2015).

Jury question as to whether depar-
ture from terms of lease was mutual.
— In a landlord/tenant dispute, issues of
fact remained as to whether the parties
mutually departed from the lease’s terms,
given evidence that the landlord had
agreed to pay for a sprinkler system in the
premises, but only if the county would not
grant a business license some other way,
and the parties did not attempt to resolve
the issue with the county. Wright v. IC
Enters., 330 Ga. App. 303, 765 S.E.2d 484,
2014 Ga. App. LEXIS 817 (2014), cert.
denied, No. S15C0669, 2015 Ga. LEXIS
264 (Ga. Apr. 20, 2015).

Acceptance of late payments did
not show intent to forgo late fees. —

Trial court did not err in granting the
landlord’s motion for summary judgment
on the issue of damages stemming from
unpaid late fees because the lease specifi-
cally provided for late fees and the land-
lord repeatedly stated in its correspon-
dence to the tenant that, pursuant to
O.C.G.A. § 13-4-4, it intended to rely upon
the exact language of the lease and the
abatement letter, and that it would

strictly enforce its rights. S. Star Enter.
Corp. v. McDonald Windward Part., L.P.,
364 Ga. App. 254, 872 S.E.2d 901, 2022
Ga. App. LEXIS 233 (2022).

Application

Borrower failed to show “mutual
and intended” departure. — Borrower
failed to state a claim for mutual depar-
ture because the borrower failed to allege
facts sufficient to support that the bor-
rower and the loan servicer made a “mu-
tual and intended” departure from the
terms of the borrower’s loan. Phillips v.
Ocwen Loan Servicing, LLC, No.
1:12-cv-3861-WSD, 2013 U.S. Dist. LEXIS
129721 (N.D. Ga. Sept. 10, 2013).

Trial court did not err in concluding
that, within the framework of the com-
plaint, that the mortgagor’s assertion that
the parties to the loan had entered into a
quasi-contract did not state any basis for a
wrongful foreclosure claim because there
could be no departure from the terms of
the contract for purposes of O.C.G.A.
§ 13-4-4 if, as alleged, the mortgagor
complied with the mortgagee’s instruction
not to make payments on the loan. Mbigi
v. Wells Fargo Home Mortg., 336 Ga. App.
316, 785 S.E.2d 8, 2016 Ga. App. LEXIS
173 (2016).

Defendants’ mutual departure defense
under O.C.G.A § 13-4-4 was rejected
because there was no evidence that the
parties mutually departed from the
written extension requirement.
First-Citizens Bank & Trust Co. v. Parker
Med. Holding Co. (In re Parker Med.
Holding Co.), 664 B.R. 905, 2024 Bankr.
LEXIS 2405 (Bankr. N.D. Ga. 2024).

Accepting benefits and continuing
performance after deviation prevents
subsequent suit for benefits under
original agreement. — Parent of three
children was liable for the children’s tu-
ition for the 2011-2012 school year after
the children did not attend the school,
based on tuition contracts the parent
signed; the parent failed to show that the
school’s historically flexible execution of
contracts demonstrated a departure from
enforcing the notice requirement for the
withdrawal of the parent’s students from
the school under O.C.G.A. § 13-4-4, and
the amount owed was not an
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Application (Cont’d)

unenforceable penalty. Pierre v. St.
Benedict’s Episcopal Day School, 324 Ga.
App. 283, 750 S.E.2d 370, 2013 Ga. App.
LEXIS 834 (2013).

Acceptance of late, partial pay-
ments. — Trial court erred by granting
the lender summary judgment on the
debtor’s breach of contract claim because
the parties’ forbearance agreement was
enforceable and the lender’s acceptance of
late, partial payments created issues of
fact as to whether the agreement was
further modified and, if so, whether the
lender provided enough notice that the
lender intended to enforce the exact terms
of the agreement. Underwood v. Colony
Bank, 362 Ga. App. 548, 869 S.E.2d 535,
2022 Ga. App. LEXIS 65 (2022).

No mutual departure from terms of
lease. — Trial court was authorized to
find that the landlord and the tenant
never mutually departed from the terms
of the lease to relieve the tenant from
paying common area maintenance (CAM)
charges or to permanently forgive a por-
tion of the monthly rent that was owed;
the landlord agreed to allow the tenant to
temporarily pay a reduced amount of
monthly rent but with the understanding
that there would be no permanent rent
forgiveness and that the tenant would
remain liable for the accrued shortfall in
base rent and CAM charges, and the land-
lord sent the tenant a letter consistent
with that understanding. Westmoreland
v. JW, LLC, 313 Ga. App. 486, 722 S.E.2d
102, 2012 Ga. App. LEXIS 4 (2012).

Mutual departure from the terms of an
agreement results in a quasi-new agree-
ment suspending the original terms of the
agreement until one party has given the
other reasonable notice of the parties’ in-
tent to rely on the original terms, and the

question whether the parties’ mutual con-
duct caused a waiver and effected a quasi-
new agreement ordinarily is a question for
the jury. Circle K Stores, Inc. v. T. O. H.
Assocs., 318 Ga. App. 753, 734 S.E.2d 752,
2012 Ga. App. LEXIS 989 (2012).

Parties’ actions did not constitute a mu-
tual temporary disregard of contract,
which would have allowed for the debtor
to take additional depreciation in spite of
the plain language of the Memorandum of
Understanding (MOU), because the
debtor failed to show the board of tax
assessors intended to depart from the
terms of the MOU with the 2017 settle-
ment or other agreements in later tax
years. In re Carbo Ceramics, No.
20-31973, No. 21-3031, 2023 Bankr.
LEXIS 984 (Bankr. S.D. Tex. Apr. 12,
2023).

No consideration provided for de-
parture from agreement’s terms. —

Partner’s affirmative defense of mutual
departure failed as a matter of law be-
cause there was no evidence that there
was any receipt or payment of money or
other consideration provided to the other
partner for a departure from the terms of
the partnership agreement. AAF-McQuay,
Inc. v. Willis, 308 Ga. App. 203, 707 S.E.2d
508, 2011 Ga. App. LEXIS 155 (2011).

No mutual departure. — Trial court
properly found in favor of a software com-
pany and terminated the contract because
the testimony before the trial court estab-
lished that while the software company
sometimes accepted late payment, it also
complained of the gaming company’s un-
timeliness and insisted on regular pay-
ments; thus, under the evidence, the trial
judge was authorized to find that the
requirements of a mutual disregard of the
contract were not present. Okla. Gaming
Ventures v. PCT Holdings, LLC, 340 Ga.
App. 120, 796 S.E.2d 752, 2017 Ga. App.
LEXIS 22 (2017).

13-4-5. Effect of execution of second contract upon same mat-
ter; novation.

JUDICIAL DECISIONS

Second agreement controlled over
prior agreement. — Agreement entered
into in October 2005 for security services

controlled a dispute between a security
firm and the firm’s customers, not an
earlier agreement between the security
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firm and the customers’ predecessor in
interest, pursuant to O.C.G.A. § 13-4-5.
USF Corp. v. Securitas Sec. Servs. USA,
305 Ga. App. 404, 699 S.E.2d 554, 2010
Ga. App. LEXIS 672 (2010).

Letter allowing another party to
obtain permits for construction proj-
ect was not novation. — A letter of
acknowledgement in which the owner ac-

knowledged a professional engineer as the
contractor for purpose of obtaining per-
mits was not a novation substituting the
engineer for the general contractor. Saks
Mgmt. & Assocs. v. Sung, 356 Ga. App.
568, 849 S.E.2d 19, 2020 Ga. App. LEXIS
461 (2020), cert. denied, No. S21C0215,
2021 Ga. LEXIS 305 (Ga. Apr. 19, 2021).

ARTICLE 2

PERFORMANCE

RESEARCH REFERENCES

ALR.
COVID-19 related litigation: effect of

pandemic on contractual obligations, 73
A.L.R.7th 2.

13-4-20. Requirements as to performance of contractual obliga-
tions generally.

JUDICIAL DECISIONS

ANALYSIS

GENERAL CONSIDERATION

SUBSTANTIAL COMPLIANCE

REASONABLE TIME FOR PERFORMANCE

General Consideration

Failure to comply with written no-
tice provision. — After an employee
made unauthorized transfers and impli-
cated a temporary bookkeeper in the
fraud, the 90-day notice provision in the
contract between the employer and a tem-
porary staffing company barred the em-
ployer’s breach of contract claims because
although the employer orally notified the
staffing company of the bookkeeper’s in-
volvement, the employer’s written notice,
produced several months too late after it
learned of the bookkeeper’s fraud, did not
constitute substantial compliance with
the written notice requirement in the con-
tract. Triad Constr. Co. v. Robert Half
Int’l, 679 Fed. Appx. 748, 2017 U.S. App.
LEXIS 2190 (11th Cir. 2017).

Substantial Compliance

Compliance with spirit as well as
letter of agreement. — Electric mem-
bership corporation (EMC) board’s proxy

voting bylaw amendment violated the
terms of a settlement agreement reached
between the EMC and the EMC’s mem-
bers because the amendment significantly
changed the conditions under which the
parties’ agreed-upon plan for proposing
proxy voting to the members was imple-
mented. It therefore violated the spirit if
not the letter of the agreement in contra-
vention of O.C.G.A. § 13-4-20. Brown v.
Pounds, 289 Ga. 338, 711 S.E.2d 646, 2011
Ga. LEXIS 468 (2011).

Issues for jury to determine. —
Grant of summary judgment to the de-

fendant was reversed in a breach of con-
tract action because whether the plaintiff
substantially completed work entitling
the plaintiff to payment under the con-
tract, whether the defendant ordered the
plaintiff to stop work, and whether the
plaintiff abandoned the work were dis-
puted issues of material fact for the jury to
decide. Southeastern Erectors, LLC v.
Premier Building Sys., Inc., 347 Ga. App.
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Substantial Compliance (Cont’d)

578, 820 S.E.2d 214, 2018 Ga. App. LEXIS
640 (2018).

Reasonable Time for Performance

What is a reasonable time is to be
determined by jury under all
circumstances. Summary judgment was
improperly granted to the buyer as the
buyer had not shown that the property
owner’s defense of impossibility of perfor-
mance did not exist; and a jury should
determine what was a reasonable amount
of time within which the owner would be
expected to subdivide the property. Allen
v. CFYC Construction, LLC, 354 Ga. App.
890, 842 S.E.2d 297, 2020 Ga. App. LEXIS
243 (2020).

Settlement check not negotiated in
three years unreasonable as matter
of law. — Widow seeking to enforce a
settlement reached with an insurer of a
third-party tortfeasor failed to show that
the widow performed the widow’s obliga-
tions under the settlement agreement
within a reasonable time (i.e. by returning
the requested release and negotiating the
check within a three-year period), making
summary judgment for the insurer proper.
DeMarco v. State Farm Mut. Auto. Ins.

Co., 346 Ga. App. 882, 817 S.E.2d 360,
2018 Ga. App. LEXIS 454 (2018).

No genuine issue of material fact as
to substantial performance. — Trial
court did not err by granting summary
judgment to the Georgia Department of
Transportation (DOT) as to the sureties’
claims for breach of contract and violation
of the Georgia Prompt Payment Act,
O.C.G.A. § 13-11-1 et seq., because there
was no issue of material fact as to whether
a contractor’s and the sureties’ failure to
comply with the claim notice provisions of
the contract were waived by the DOT.
Western Sur. Co. v. DOT, 326 Ga. App.
671, 757 S.E.2d 272, 2014 Ga. App. LEXIS
265 (2014).

Reasonable time to complete sale of
LLC interest. — In a dispute between a
vein doctor’s widow and the deceased’s
LLCs, because the LLCs’ operating agree-
ments provided a method for the sale of a
deceased member’s interest but no time
for the sale, the trial court properly estab-
lished a cutoff date 20 months after the
doctor’s death as the date beyond which
the estate could no longer receive an equal
share of the profits and losses of the LLCs;
the trial court correctly refused to allow
the widow to thwart the intent of the
parties by impeding the sale. Davis v. VCP
South, LLC, 297 Ga. 616, 774 S.E.2d 606,
2015 Ga. LEXIS 488 (2015).

13-4-21. Effect of act of God.

JUDICIAL DECISIONS

Impossibility not due to act of God
nor other party. — Defendants in a
contract dispute could not defend their
failure to continue to honor merchant re-
ferral requirements in the parties’ con-
tract on impossibility grounds because de-
fendants failed to identify evidence
showing that performance of their obliga-

tions was “impossible” as defined by
O.C.G.A. § 13-4-21 or the doctrine of
impossibility. In fact, defendants did
continue with referrals for approximately
a year after the merger at issue. Elavon,
Inc. v. Wachovia Bank, NA, 841 F. Supp.
2d 1298, 2011 U.S. Dist. LEXIS 152004
(N.D. Ga. 2011).

RESEARCH REFERENCES

ALR.
COVID-19 related litigation: effect of

pandemic on contractual obligations, 73
A.L.R.7th 2.
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13-4-22. Effect of refusal of party to perform concurrent condi-
tion upon offer of performance by other party.

RESEARCH REFERENCES

ALR.
Unconscionability of Arbitration Provi-

sion in Real Estate Transaction, 87
A.L.R.7th 4.

13-4-23. Effect of nonperformance caused by conduct of other
party.

JUDICIAL DECISIONS

No evidence of excuse. — Trial court
properly granted summary judgment to a
general contractor because nothing in the
record raised the issue that the general
contractor made the subcontractor’s per-
formance useless or impossible.
Progressive Elec. Servs. v. Task Force
Construction, Inc., 327 Ga. App. 608, 760
S.E.2d 621, 2014 Ga. App. LEXIS 389
(2014).

Subjective interpretation of events
and communications prohibited re-
covery. — Defendant was not entitled to
summary judgment on the plaintiff’s
breach of contract claims based upon
O.C.G.A. § 13-4-23 because the defendant
failed to establish as a matter of law that
the plaintiff’s performance or
non-performance under any agreement
between the parties was sufficient to
excuse the defendant of the defendant’s
obligations under the agreements because
the court could not have determined that
one party’s conduct, which was based in
large part upon subjective interpretations
of certain events and communications,
was unreasonable as a matter of law.
Whitesell Corp. v. Electrolux Home
Prods., No. CV 103-050, 2011 U.S. Dist.
LEXIS 61442 (S.D. Ga. June 8, 2011).

Failure to exercise option to pur-
chase property. — Trial court erred in
granting a flea market operator and a
property owner summary judgment in
their slander of title action against a real
estate investment firm and the estate of
the firm’s sole member because there was
a genuine issue of material fact as to
whether the firm was a party to the sales
contract entered into between the opera-
tor and the member; if the firm and mem-

ber could establish that they failed to
schedule a closing on the subject property
because the operator refused to sell (or to
allow the owner to sell) the property, then
the operator and owner could not rely
upon or benefit from such a failure as a
means of establishing that the firm and
member failed to exercise the option to
purchase the property. Shiva Mgmt., LLC
v. Walker, 308 Ga. App. 878, 708 S.E.2d
710, 2011 Ga. App. LEXIS 302 (2011).

Buyer’s right to specific perfor-
mance. — Trial court erred in granting
sellers’ motion for summary judgment in a
buyer’s action seeking specific perfor-
mance of land purchase agreements be-
cause whether the buyer waived the buy-
er’s right to specific performance
remained an issue for the trier of fact;
although the agreements originally made
the buyer’s failure to purchase a sewer
plant parcel a terminating event, the par-
ties agreed in writing at the first closing
that the buyer had performed adequately
nonetheless, and under the circum-
stances, the sellers had no basis for as-
serting that the buyer’s failure either to
buy the sewer plant or to specify the
parcels in the fifth option purchase
stripped the buyer, as a matter of law, of
the buyer’s right to specific performance.
Simprop Acquisition Co. v. L. Simpson
Charitable Remainder Unitrust, 305 Ga.
App. 564, 699 S.E.2d 860, 2010 Ga. App.
LEXIS 752 (2010).

Nonpayment of mortgage not ex-
cused. — Borrower’s nonpayment of a
mortgage was fatal to the borrower’s
claim for breach of contract and wrongful
foreclosure because the alleged injury was
solely attributable to the borrower’s own
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acts or omissions. Payment could be ex-
cused only if nonperformance was caused
by the conduct of the lender. Rourk v.

Bank of Am., 587 Fed. Appx. 597, 2014
U.S. App. LEXIS 18657 (11th Cir. 2014).

RESEARCH REFERENCES

ALR.
COVID-19 related litigation: effect of

pandemic on contractual obligations, 73
A.L.R.7th 2.

13-4-24. Requirements for and effect of tender generally.

JUDICIAL DECISIONS

ANALYSIS

GENERAL CONSIDERATION

General Consideration

Mere written proposal to pay
money, with no offer of cash, not
tender. While the mortgagors sent a no-
tice to the loan servicer offering to tender
a payment of the full amount due, no
actual money was tendered in the letter,
thus, there was no valid tender, so cancel-
lation of the deed was not available under
O.C.G.A. § 13-4-24. Edward v. BAC Home
Loans Servicing, L.P., 534 Fed. Appx. 888,
2013 U.S. App. LEXIS 17054 (11th Cir.
2013).

Allegation of tender required for
wrongful foreclosure claim. — Debtor
failed to state a claim for wrongful fore-
closure because the debtor did not allege
that the debtor tendered payment as re-
quired by O.C.G.A. § 13-4-24. Lindsay v.

Beggins (In re Lindsay), No.
17-65425-WLH, No. 17-5265-WLH, 2018
Bankr. LEXIS 877 (Bankr. N.D. Ga. Mar.
26, 2018).

Stating funds are in an attorney’s
escrow account. — Just as providing a
copy of a certified check is not the same as
producing the actual check, stating that
funds are in an attorney’s escrow account
is not the same as providing actual funds.
Because the plaintiffs failed to provide a
valid tender, their wrongful foreclosure
claim failed. Thakkar v. Bay Point Capital
Partners, LP, No. 17-5248-WLH, No.
15-58440-WLH, 2018 Bankr. LEXIS 71
(Bankr. N.D. Ga. Jan. 12, 2018), aff’d, No.
1:18-CV-0357-RWS, No. 15-58440-WLH,
2018 U.S. Dist. LEXIS 240211 (N.D. Ga.
May 23, 2018).

ARTICLE 3

PAYMENT

13-4-42. Appropriation of payments.

JUDICIAL DECISIONS

ANALYSIS

GENERAL CONSIDERATION

General Consideration

Presumption as to payment prior-
ity. — Because the debtor was not re-
stricted by the terms of the note in elect-

ing which account should be credited with
payments first, and because of the pre-
sumption as to payment priority found in
O.C.G.A. § 13-4-42, the creditor’s
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objection was overruled and the debtor’s
modified Chapter 13 plan was confirmed.
In re Deloach, No. 99-21047, 2000 Bankr.

LEXIS 2189 (Bankr. S.D. Ga. Aug. 18,
2000).

ARTICLE 4

RESCISSION

13-4-60. Rescission for fraud.

JUDICIAL DECISIONS

ANALYSIS

RESCISSION

RESTORATION OF BENEFITS

1. IN GENERAL

Rescission

Rescission and timing of lawsuit. —
Genuine fact dispute existed as to

whether the plaintiff timely sought rescis-
sion under O.C.G.A. § 13-4-60 when the
plaintiff sought rescission
contemporaneously with the filing of the
plaintiff’s lawsuit because the plaintiff’s
management decisions and continued
operation of a manufacturer after a
defendant arguably walked away from the
joint venture were not inconsistent with
rescission. Denim N. Am. Holdings, LLC v.
Swift Textiles, LLC, 816 F. Supp. 2d 1308,
2011 U.S. Dist. LEXIS 101625 (M.D. Ga.
2011).

Former employee’s rescission suit was
properly dismissed because the suit was
not promptly filed since the suit was filed
seven months after the employee learned
of the underlying facts, and the employee
did not provide a reasonable excuse for the
delay in making an offer to restore the
status. Payne v. DOCO Credit Union, 734
Fed. Appx. 623, 2018 U.S. App. LEXIS
12234 (11th Cir. 2018).

Rescission of settlement not
prompt. — In an action by a trust grantor
and remainder beneficiary against the
trust’s former trustee, successor trustee,
and successor corporation to a business
that had funded the trust, the trial court
did not err in refusing to declare the
grantor’s previous settlement agreement
void because the grantor, although learn-
ing of the transfer of the trust’s business

within a month of the agreement, did not
seek to rescind the agreement or tender
the proceeds “promptly” as required by
O.C.G.A. § 13-4-60. Avery v. Grubb, 336
Ga. App. 452, 784 S.E.2d 817, 2016 Ga.
App. LEXIS 202 (2016).

Restoration of Benefits

1. In General

Used car buyers not obligated to
return purchased vehicles. — Trial
court did not err in denying the seller’s
motion for a directed verdict on the pur-
chaser’s rescission claim for fraud because
the purchaser made a sufficient offer to
restore to support a claim for rescission
pursuant to O.C.G.A. § 13-4-60 and the
purchaser did not have to return the car
when the seller refused to give the
purchaser the money back. Krayev v.
Johnson, 327 Ga. App. 213, 757 S.E.2d
872, 2014 Ga. App. LEXIS 295 (2014).

Restitution before absolution is
general rule.

Even if there were grounds for recession
of a note between a chapter debtor and
trustee, recession for fraud required re-
turn of the money received under
O.C.G.A. § 13-4-60, which the debtor
failed to do. The fact that the debtor was
financially unable to do so did not excuse
this requirement. Ivey Mgmt. Corp. v.
Ivey (In re Ivey Mgmt. Corp.), No.
11-50274 JPS, No. 11-5029, 2011 Bankr.
LEXIS 5175 (Bankr. M.D. Ga. Dec. 22,
2011).
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Restoration of Benefits (Cont’d)
1. In General (Cont’d)

Insurer seeking to rescind policy
required to return premiums paid
under contract, even if insured origi-
nally obtained policy by fraud. —

Georgia law generally required an in-
surer seeking to rescind a policy to return
any premiums paid under the contract,

even if the insured originally obtained the
policy by fraud; thus, while a default
against defendant insured entered on
plaintiff life insurer’s fraud and rescission
claims, the insurer could not retain the
premiums paid defendant beneficiary
trust. PHL Variable Ins. Co. v. Faye Keith
Jolly Irrevocable Life Ins. Trust, 460 Fed.
Appx. 899, 2012 U.S. App. LEXIS 5283
(11th Cir. 2012).

13-4-62. Rescission for nonperformance.

JUDICIAL DECISIONS

O.C.G.A. § 13-4-62 contains no
express statutory requirement for
restoration as a condition precedent
to rescission for nonperformance. Radio
Perry, Inc. v. Cox Communs., Inc., 323 Ga.
App. 604, 746 S.E.2d 670, 2013 Ga. App.
LEXIS 704 (2013), cert. denied, No.
S13C1848, 2014 Ga. LEXIS 324 (Ga. Apr.
22, 2014).

When equitable action for rescis-
sion appropriate. Rescission of a con-
tract was inappropriate under O.C.G.A.
§ 13-4-62 because the purchasers
premised the purchasers’ rescission for
nonperformance claim upon the failure of
a contingency that acted as a condition
precedent in a purchase agreement and
the failure to satisfy the condition
precedent, that the franchisor would
agree to the purchaser’s obtaining the
seller’s ice cream store franchise, excused
the parties’ obligations and performance
under the purchase agreement. Yi v. Li,
313 Ga. App. 273, 721 S.E.2d 144, 2011
Ga. App. LEXIS 1036 (2011), cert. denied,
No. S12C0706, 2012 Ga. LEXIS 708 (Ga.
Sept. 10, 2012).

Rescission of settlement agree-
ment. — Trial court did not err in denying
a temporary staffing agency’s motion to
enforce and enter judgment on a settle-
ment agreement because, shortly after the
agency entered into the settlement agree-
ment with a widow and a decedent’s es-
tate, it announced that it would not make
the payments it had agreed to make; be-
cause the entire purpose of the contract
was the exchange of certain sums for a
release from liability, the trial court did
not err in ruling that the widow and estate

had, with authority, rescinded the post-
trial settlement agreement. Med. Staffing
Network, Inc. v. Connors, 313 Ga. App.
645, 722 S.E.2d 370, 2012 Ga. App. LEXIS
46 (2012), cert. denied, No. S12C0940,
2012 Ga. LEXIS 533 (Ga. May 29, 2012).

Failure to offer restoration does
not defeat rescission claim as a mat-
ter of law. — In a contract dispute, the
trial court erred by granting the defen-
dant’s motion to dismiss because evidence
could be introduced within the framework
of the complaint to show that the plaintiff
unilaterally rescinded the contract after
the defendant took actions that consti-
tuted a material breach and the plaintiff’s
failure to offer restoration under O.C.G.A.
§ 13-4-62 did not defeat the plaintiff’s
rescission claim. Radio Perry, Inc. v. Cox
Communs., Inc., 323 Ga. App. 604, 746
S.E.2d 670, 2013 Ga. App. LEXIS 704
(2013), cert. denied, No. S13C1848, 2014
Ga. LEXIS 324 (Ga. Apr. 22, 2014).

Summary judgment to lender on
rescission claim properly denied. —

Trial court did not err by denying sum-
mary judgment to the lead lender on a
rescission claim because a jury question
remained concerning whether the bank’s
offer to restore to the lead lender any
benefits that it may have received under
the participation agreement was reason-
able and it did not matter how the repur-
chase clause was characterized as the
failure to timely repurchase would entitle
the bank to pursue money damages.
2010-1 SFG Venture LLC v. Lee Bank &
Trust Co., 332 Ga. App. 894, 775 S.E.2d
243, 2015 Ga. App. LEXIS 429 (2015),
cert. denied, No. S15C1763, 2015 Ga.
LEXIS 702 (Ga. Oct. 5, 2015).
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ARTICLE 5

RELEASE

13-4-80. Release of another bound jointly or primarily or accep-
tance of higher security for same debt.

JUDICIAL DECISIONS

Right to recoup taxes forfeited. —
Superior court did not err in reversing

the decision of the Georgia Department of
Revenue that a corporate officer was liable
for a restaurant’s sales and use taxes
pursuant to O.C.G.A. § 48-2-52 because
the release of and refund payment to the
majority owner of the restaurant operated
as a release of the officer; under O.C.G.A.
§ 13-1-13, by voluntarily paying the

owner a settlement amount with full
awareness of any potential joint claim the
Department had against the officer, the
Department forfeited any right the
Department had to recoup from the officer
the payment the Department made to the
owner. Ga. Dep’t of Revenue v. Moore, 317
Ga. App. 31, 730 S.E.2d 671, 2012 Ga.
App. LEXIS 684 (2012).

13-4-82. Intermarriage of parties.

Intermarriage of the parties generally releases a debt created prior to
marriage. However, intermarriage of the parties shall not release a debt
arising from an antenuptial agreement, as such term is defined in Code
Section 19-3-60.

History.
Orig. Code 1863, § 2804; Code 1868,

§ 2812; Code 1873, § 2863; Code 1882,
§ 2863; Civil Code 1895, § 3716; Civil
Code 1910, § 4310; Code 1933, § 20-911;
Ga. L. 2018, p. 155, § 2-1/HB 190.
Amendments.

The 2018 amendment, effective July
1, 2018, in the second sentence, substi-

tuted “parties shall” for “parties does” in
the middle and substituted “agreement,
as such term is defined in Code Section
19-3-60” for “contract” at the end.

T.13, C.4, A.5 13-4-82MODIFICATION, EXTINGUISHMENT, & RENEWAL

632025 Supp.



ARTICLE 6

ACCORD AND SATISFACTION

13-4-101. Elements and requirements of accord and satisfaction
generally.

JUDICIAL DECISIONS

ANALYSIS

APPLICATION

Application

Agreement on final interest pay-
ment as accord and satisfaction. — In
an action on a note, summary judgment
for the holder was error because an issue
of fact remained regarding an accord and
satisfaction, given affidavits that the
holder agreed to forego collecting on the
note in exchange for allowing the holder’s
mother to live in a home formerly owned
by the holder’s spouse and upon payment
of a final interest payment of $1,500 in
1996, with no further requests for pay-
ment until 2010. Thomas v. Summers, 329
Ga. App. 250, 764 S.E.2d 578, 2014 Ga.
App. LEXIS 661 (2014).

Satisfaction accomplished by de-
posit with knowledge that tender was
intended as fully settling disputed
claim. — Claim a bank filed against a
corporate debtor’s Chapter 7 bankruptcy
estate was not barred by the doctrine of

promissory estoppel under O.C.G.A.
§ 13-3-44 or the doctrine of judicial
estoppel and was not satisfied under
O.C.G.A. § 13-4-101 because the bank
sued a company that insured property the
debtor owned after the debtor’s property
was damaged in a fire, in an attempt to
recover a debt it was owed by a business
that was affiliated with the debtor, and
settled that case; the bank held a valid
claim for money the bank was owed that
the bank did not recover from the
insurance company and the settlement
the bank reached with the insurance
company did not affect the bank’s right to
seek payment of the bank’s claim from the
debtor’s bankruptcy estate. In re PMF
Enters. v. SouthCrest Bank (In re PMF
Enters.), 517 B.R. 350, 2014 Bankr.
LEXIS 3214 (Bankr. M.D. Ga. 2014), aff’d,
531 B.R. 881, 2015 U.S. Dist. LEXIS
70207 (M.D. Ga. 2015).

13-4-103. Acceptance of less than amount of debt.

JUDICIAL DECISIONS

ANALYSIS

GENERAL CONSIDERATION

General Consideration

Check did not meet criteria for es-
tablishing accord and satisfaction
not met. — Trial court did not err in
granting a creditor summary judgment in
the creditor’s action to collect the amount
the creditor loaned to a debtor because a
check a third party sent to the creditor did
not meet the criteria of O.C.G.A.
§ 13-4-103(b) for accord and satisfaction

when the cover letter that accompanied
the check, which stated that the check
was payment in full of the debt, was not
an agreement between the creditor and
debtor but was, at most, an agreement
between the creditor and the third party;
the cover letter did not meet the statutory
language requiring an agreement
between “the creditor and debtor,” and
sending such a cover letter with a check
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marked “payment in full,” which check
was then cashed, was not an
“independent” agreement and was not an
agreement between the creditor and
debtor. Formaro v. Suntrust Bank, 306
Ga. App. 398, 702 S.E.2d 443, 2010 Ga.
App. LEXIS 950 (2010).

Part of payment-in-full language on
check stricken. — In an action on a note,
summary judgment for the holder was
error because an issue of fact remained

regarding an accord and satisfaction,
given affidavits that the holder agreed to
forego collecting on the note in exchange
for allowing the holder’s mother to live in
a home formerly owned by the holder’s
spouse and upon payment of a final inter-
est payment of $1,500 in 1996, with no
further requests for payment until 2010.
Thomas v. Summers, 329 Ga. App. 250,
764 S.E.2d 578, 2014 Ga. App. LEXIS 661
(2014).

CHAPTER 5

DEFENSES

Article 2

Statute of Frauds

Sec.
13-5-30. Agreements required to be

in writing.

ARTICLE 1

GENERAL PROVISIONS

13-5-4. Mistake of fact or law.

JUDICIAL DECISIONS

Trial court erred in setting aside
consent decree. — Trial court erred in
finding that a consent judgment was void
due to impossibility of performance or lack
of mutuality and in denying the sellers’
motion for judgment instanter on the con-
sent judgment because the purchasers ac-
cepted the risk that the purchasers would

be unable to complete the road on time per
the agreement and set up an alternative
method of compliance, namely, the pay-
ment of money to the sellers. Kothari v.
Tessfaye, 318 Ga. App. 289, 733 S.E.2d
815, 2012 Ga. App. LEXIS 904 (2012),
cert. denied, No. S13C0413, 2013 Ga.
LEXIS 364 (Ga. Apr. 15, 2013).
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13-5-6. Duress.

JUDICIAL DECISIONS

ANALYSIS

WHAT CONSTITUTES DURESS

What Constitutes Duress

Sophisticated businessperson who
makes guaranty with advice of coun-
sel does not do so under duress. —

When the owner of a Chapter 11 debtor
signed a personal guaranty of its debt,
which included a waiver of defenses
clause, in return for the withdrawal of a
motion by a creditor for the appointment
of a trustee, counsel for creditor may have
been shrewd in filing the motion and ne-
gotiating the terms of the guaranty but
there was no foul in cunning, and because
the signer of the guaranty agreement was
sophisticated in business matters and ob-
tained advice of counsel before signing,
the defense of duress was not available to
void the contract. Abdulla v. Klosinski,
898 F. Supp. 2d 1348, 2012 U.S. Dist.
LEXIS 137641 (S.D. Ga. 2012), aff’d, 523
Fed. Appx. 580, 2013 U.S. App. LEXIS
13960 (11th Cir. 2013).

Duress from employment
agreements. Employee’s allegations did
not indicate that he was unjustly or un-
duly taken advantage of when he signed

the Agreement, and the threat of losing a
job was not duress which would void a
contract, and when he continued to work
and accept benefits under the Agreement,
he waived any claim of duress; the em-
ployee did not provide any justification for
why an Agreement signed in 2012 should
be voided based on circumstances taking
place in 2020. Bentley v. Van Michael
Salon, No. 1:19-cv-05236-TWT-AJB, 2020
U.S. Dist. LEXIS 256079 (N.D. Ga. Oct.
29, 2020).

Stress the debtor felt fell outside
the scope of legal “duress” because
there was no evidence of wrongful or un-
lawful conduct, imprisonment, threats, or
any other acts of that nature, and the
creditor driving a hard bargain and insist-
ing that the debtor, which owed
$6,000,000, accept certain terms, condi-
tions, and boilerplate material of its stan-
dard commercial loan documents could
have hardly been classified as wrongful or
illegal conduct. In re Chatham Parkway
Self Storage, LLC, 507 B.R. 13, 2014
Bankr. LEXIS 837 (Bankr. S.D. Ga. 2014).

13-5-7. Rescission or release.

JUDICIAL DECISIONS

Cancellation of guaranty not re-
quired to be in writing. — In a credi-
tor’s suit on a guaranty, although the
guaranty agreement was required to be in
writing, a writing was not necessary if the
parties mutually agreed to cancel the ex-
ecutory guaranty; however, there was an

issue of fact as to whether there was a
meeting of the minds between the guaran-
tor and the creditor’s manager. Crop
Production Services, Inc. v. Moye, 345 Ga.
App. 228, 812 S.E.2d 565, 2018 Ga. App.
LEXIS 195 (2018).
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13-5-8. Noncompliance with condition, failure of consideration,
or other act as defense.

JUDICIAL DECISIONS

ANALYSIS

GENERAL CONSIDERATION

General Consideration

Recovery for breach of a security
agreement not foreclosed by home-
owner’s failure to pay amount due. —

Homeowner sufficiently alleged a claim
for breach of contract against the home-
owner’s mortgage lender based on a prom-
ise in the security agreement that the
lender would foreclose “fairly” while act-
ing as the owner’s agent; the homeowner
was not required to perform the home-
owner’s obligation of payment because the
lender’s obligations as to reinstatement
and foreclosure were triggered by the fail-
ure to pay. Stewart v. SunTrust Mortg.,
Inc., 331 Ga. App. 635, 770 S.E.2d 892,
2015 Ga. App. LEXIS 216 (2015).

Trial court erred in setting aside
consent decree. — Trial court erred in
finding that a consent judgment was void
due to impossibility of performance or lack
of mutuality and in denying the sellers’
motion for judgment instanter on the con-
sent judgment because the purchasers ac-
cepted the risk that the purchasers would
be unable to complete the road on time per
the agreement and set up an alternative
method of compliance, namely, the pay-
ment of money to the sellers. Kothari v.
Tessfaye, 318 Ga. App. 289, 733 S.E.2d
815, 2012 Ga. App. LEXIS 904 (2012),
cert. denied, No. S13C0413, 2013 Ga.
LEXIS 364 (Ga. Apr. 15, 2013).

13-5-9. Total or partial failure of consideration generally.

JUDICIAL DECISIONS

No failure of consideration. — Sum-
mary judgment in favor of the lessor on
the lessor’s breach of the lease claim was
properly granted because there was no
failure of consideration as the evidence
showed that the lessor did provide the
professional corporation with a function-
ally operational imaging center as re-
quired under the lease. Citrus Tower Blvd.
Imaging Ctr. v. David S. Owens, MD, PC,
325 Ga. App. 1, 752 S.E.2d 74, 2013 Ga.
App. LEXIS 954 (2013).

Trial court properly granted summary
judgment to the appellee on the appellee’s
suit to recover on a promissory note ex-
ecuted by the appellant as there was not a
complete failure of consideration because
the evidence showed that the appellant
received full consideration as the appel-
lant executed a promissory note for
$625,000 to purchase 500,000 shares of
the appellee’s stock at $1.25 a share; the

appellant testified that the shares had
some value at the time the appellant ex-
ecuted the note; and even the testimony of
the appellant’s expert that the shares
were worth $0.01 was evidence that the
shares had at least a nominal fair-market
value. Hall v. Prosero, Inc., 333 Ga. App.
454, 774 S.E.2d 216, 2015 Ga. App. LEXIS
431 (2015), cert. denied, No. S15C1868,
2016 Ga. LEXIS 4 (Ga. Jan. 11, 2016).

Trial court properly granted summary
judgment to the appellee on the court’s
suit to recover on a promissory note ex-
ecuted by the appellant because the appel-
lant could not show a partial failure of
consideration when there was no consid-
eration wholly valueless as to any part of
the promissory note but, instead, as al-
leged by the appellant, the consideration
was simply inadequate in point of actual
total value to the note. Hall v. Prosero,
Inc., 333 Ga. App. 454, 774 S.E.2d 216,
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2015 Ga. App. LEXIS 431 (2015), cert.
denied, No. S15C1868, 2016 Ga. LEXIS 4
(Ga. Jan. 11, 2016).

13-5-10. Failure to perform dependent covenant.

JUDICIAL DECISIONS

Trial court erred in setting aside
consent decree. — Trial court erred in
finding that a consent judgment was void
due to impossibility of performance or lack
of mutuality and in denying the sellers’
motion for judgment instanter on the con-
sent judgment because the purchasers ac-
cepted the risk that the purchasers would

be unable to complete the road on time per
the agreement and set up an alternative
method of compliance, namely, the pay-
ment of money to the sellers. Kothari v.
Tessfaye, 318 Ga. App. 289, 733 S.E.2d
815, 2012 Ga. App. LEXIS 904 (2012),
cert. denied, No. S13C0413, 2013 Ga.
LEXIS 364 (Ga. Apr. 15, 2013).

ARTICLE 2

STATUTE OF FRAUDS

Law reviews.
For article, “2019 Legislative Review,”

see 24 Ga. St. B.J. 28 (June 2019).

13-5-30. Agreements required to be in writing.

(a) To make the following obligations binding on the promisor, the
promise must be in writing and signed by the party to be charged
therewith or some person lawfully authorized by him or her:

(1) A promise by a conservator, guardian, personal representative,
or trustee to answer damages out of his or her own estate;

(2) A promise to answer for the debt, default, or miscarriage of
another;

(3) Any agreement made upon consideration of marriage;

(4) Any contract for sale of lands, or any interest in, or concerning
lands;

(5) Any agreement that is not to be performed within one year
from the making thereof;

(6) Any promise to revive a debt barred by a statute of limitation;
and

(7) Any commitment to lend money.

(b) Any agreement to modify, alter, cancel, repeal, revoke, release, or
rescind a promise, agreement, contract, or commitment provided for in
subsection (a) of this Code section must be in writing and signed by all
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parties to such agreement; provided, however, that if the party against
whom enforcement of such agreement under this subsection is sought
admits in a pleading, in testimony, or otherwise in court that the
agreement was made, then such agreement is enforceable if valid in all
other respects.

History.
29 Car. II, c. 3, Cobb’s 1851 Digest, p.

1127.; Ga. L. 1851-52, p. 243, § 1; Ga. L.
1855-56, p. 233, § 25; Ga. L. 1855-56, p.
238, § 1; Code 1863, § 1952; Code 1868,
§ 1940; Code 1873, § 1950; Ga. L. 1880-
81, p. 62, § 1; Code 1882, § 1950; Civil
Code 1895, § 2693; Civil Code 1910,
§ 3222; Code 1933, § 20-401; Ga. L. 1962,
p. 156, § 1; Ga. L. 1988, p. 403, § 1; Ga. L.
2018, p. 155, § 2-2/HB 190; Ga. L. 2019, p.
782, § 1/SB 37; Ga. L. 2020, p. 377, § 2-
13/HB 865.
Amendments.

The 2018 amendment, effective July
1, 2018, inserted “or her” at the end of the
introductory paragraph and near the end
of paragraph (1) and deleted “, except

marriage articles as provided in Article 3
of Chapter 3 of Title 19” following “mar-
riage” at the end of paragraph (3).

The 2019 amendment, effective July
1, 2019, designated the existing provi-
sions of this Code section as subsection (a)
and added subsection (b).

The 2020 amendment, effective Janu-
ary 1, 2021, substituted “a conservator,
guardian, personal representative,” for
“an executor, administrator, guardian,” in
paragraph (a)(1) and deleted a comma
following “otherwise in court” in subsec-
tion (b).
Law reviews.

For annual survey on business associa-
tions, see 70 Mercer L. Rev. 19 (2018).

JUDICIAL DECISIONS

ANALYSIS

GENERAL CONSIDERATION

WRITING REQUIREMENT GENERALLY

PROMISES TO ANSWER FOR DEBTS OF ANOTHER

1. IN GENERAL

2. WRITING

3. APPLICATION

CONTRACTS TRANSFERRING INTERESTS IN LAND

1. IN GENERAL

2. INDEFINITE OR UNASCERTAINED BOUNDARIES

3. WRITING

4. APPLICATION

AGREEMENTS NOT TO BE PERFORMED WITHIN ONE YEAR

COMMITMENT TO LEND MONEY

EFFECT OF FULL OR PART PERFORMANCE

PLEADINGS AND PRACTICE

General Consideration

Parol evidence properly excluded.
— Because the lease was required by the
statute of frauds to be in writing, the lease
could not be modified by an oral agree-
ment, and the trial court did not err in
excluding parol evidence of the alleged
oral agreements between the parties.
Citrus Tower Blvd. Imaging Ctr. v. David

S. Owens, MD, PC, 325 Ga. App. 1, 752
S.E.2d 74, 2013 Ga. App. LEXIS 954
(2013).

Writing Requirement Generally

Parol evidence admissible to
clarify and explain ambiguities of
written instrument. Trial court erred in
granting a bank’s motion for summary
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Writing Requirement
Generally (Cont’d)

judgment in the bank’s action for breach
of a guaranty because parol testimony
was admissible and created a genuine
issue of material fact over whether the
guaranty was executed after the bank had
already extended credit to the underlying
debtor, and thus over whether the guar-
anty was void for lack of consideration; as
in the context of a deed, a witness is
entitled to offer parol testimony that the
guaranty was executed on a date other
than the date inserted on the guaranty.
Helton v. Jasper Banking Co., 311 Ga.
App. 363, 715 S.E.2d 765, 2011 Ga. App.
LEXIS 726 (2011).

Email negotiating settlement did
not violate statute of frauds. — Settle-
ment agreement did not violate the stat-
ute of frauds, O.C.G.A. § 13-5-30(4),
because the email exchange between the
parties was sufficient to memorialize the
terms of the settlement agreement and
render the agreement an enforceable
contract. Johnson v. DeKalb County, 314
Ga. App. 790, 726 S.E.2d 102, 2012 Ga.
App. LEXIS 282 (2012).

Promises to Answer for Debts of
Another

1. In General

Application to hypothecation
agreements. — Although suretyship pro-
vision of the statute of frauds typically
governed traditional guarantees, the
court believed its precepts extended to
hypothecation agreements. Baker v. Talon
DN Invs. I, LLC (In re Synergy Inv.
Group, LLC), No. 12-11609-WHD, 2014
Bankr. LEXIS 2186 (Bankr. N.D. Ga. Mar.
18, 2014).

Parol evidence. — Guaranties from
2008 were not effective under O.C.G.A.
§ 13-5-30(2) because the guaranties did
not identify a principal debtor by name,
and parol evidence was not admissible to
supply the name of the principal debtor.
The part performance exception to the
Statute of Frauds could not have been
applied again by an appellate court.
Legacy Cmtys. Group, Inc. v. Branch
Banking & Trust Co., 316 Ga. App. 496,

729 S.E.2d 612, 2012 Ga. App. LEXIS 594
(2012).

Cancellation of guaranty not re-
quired to be in writing. — In a credi-
tor’s suit on a guaranty, although the
guaranty agreement was required to be in
writing, a writing was not necessary if the
parties mutually agreed to cancel the ex-
ecutory guaranty; however, there was an
issue of fact as to whether there was a
meeting of the minds between the guaran-
tor and the creditor’s manager. Crop
Production Services, Inc. v. Moye, 345 Ga.
App. 228, 812 S.E.2d 565, 2018 Ga. App.
LEXIS 195 (2018).

2. Writing

No writing existed. — Defendants
were properly granted summary judg-
ment in an action to recover costs of in-
ventory the plaintiff sold to stores man-
aged by the defendants because any
guaranty the defendants made for the
owner’s debts needed to be in writing and
the absence of a writing precluded the
part-performance exception to the statute
of frauds. Price & Co. v. Majors Mgmt.,
LLC, 363 Ga. App. 427, 869 S.E.2d 587,
2022 Ga. App. LEXIS 77 (2022).

Loan servicer’s repayment agree-
ment unenforceable but promissory
estoppel could apply. — In a borrower’s
action against a loan servicer claiming
that the servicer breached an agreement
to allow the borrower to repay the loan
and taxes with a specified payment, the
agreement was unenforceable due to the
statute of frauds, O.C.G.A. § 13-5-30,
although the borrower had been given a
payment schedule and coupon book at the
specified payment. However, the borrower
could pursue a promissory estoppel theory
under O.C.G.A. § 13-3-44 due to the
borrower’s reliance on the servicer’s
representations. Zhong v. PNC Bank,
N.A., 345 Ga. App. 135, 812 S.E.2d 514,
2018 Ga. App. LEXIS 184 (2018), cert.
denied, No. S18C1034, 2018 Ga. LEXIS
696 (Ga. Oct. 9, 2018), cert. denied, No.
S18C1032, 2018 Ga. LEXIS 700 (Ga. Oct.
9, 2018).

3. Application

Guaranty contract. — Statute of
frauds did not bar a landlord’s claim on a
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guaranty because the guaranty identified
the debt, and the assignment contem-
plated in the guaranty was documented
by a written agreement; when read to-
gether the documents identified the prin-
cipal debt as required by the statute of
frauds and, in addition, the guaranty suf-
ficiently identified the principal debtor
and provided that the guarantor con-
sented to any subsequent assignment.
Patterson v. Bennett St. Props., 314 Ga.
App. 896, 726 S.E.2d 147, 2012 Ga. App.
LEXIS 299 (2012).

Court of appeals erred in holding that
the guaranties were unenforceable under
Georgia’s statute of frauds because the
corporate debtor, through the use of a
trade name, was identified on the face of
the guaranty as the principal debtor, and
the law allowed an entity to enter binding
legal contracts using a trade name; there
was no missing essential element re-
quired to make the guaranty enforceable,
and the writing requirement was satis-
fied; and, to the extent that the Playnation
Play Systems, Inc. v. Jackson, 312 Ga.
App. 340 (2011), held that the
identification of the principal debtor by
only its trade name rendered a contract of
suretyship or guaranty unenforceable on
its face pursuant to the statute of frauds,
it was overruled. Colonial Oil Industries,
Inc. v. Lynchar, Inc., 303 Ga. 839, 815
S.E.2d 917, 2018 Ga. LEXIS 444 (2018).

In an action on a promissory note, the
trial court properly granted summary
judgment to the bank because there was
no dispute that the guarantors executed
the note and the guarantees and that the
partners failed to make all of the pay-
ments required by the written terms of
the note, and any alleged modification in
the terms of the note was not in writing.
280 Partners, LLC v. Bank of North
Georgia, 352 Ga. App. 605, 835 S.E.2d
377, 2019 Ga. App. LEXIS 602 (2019).

Satisfaction of Statute of Frauds
despite error in misnaming
guarantor.— In a suit to enforce a guar-
anty, the guaranty was properly held en-
forceable because it was executed contem-
poraneously with the lease, so the two
documents together satisfied the Statute
of Frauds despite the error in mistakenly
naming the guarantor as the tenant.

Sherritt v. SB Paulding Commons, LLC,
370 Ga. App. 532, 898 S.E.2d 244, 2024
Ga. App. LEXIS 48 (2024).

Corporate officers not individually
liable for corporate debt. — Plain lan-
guage of the document, although poorly
drafted, established that the document
was a promissory note made between two
lenders and a corporation, and the officers
signed the document in their representa-
tive capacity on behalf of the corporation.
A provision that the officers personally
guaranteed the debt could not be implied
pursuant to O.C.G.A. § 10-7-3. Elwell v.
Keefe, 312 Ga. App. 393, 718 S.E.2d 587,
2011 Ga. App. LEXIS 964 (2011).

In a suit on open account by a service
provider against the provider’s customer,
a corporation, and the corporation’s two
shareholders, the shareholders were en-
titled to summary judgment because the
shareholders had not promised to answer
for the corporation’s debt in writing as
required by O.C.G.A. § 13-5-30. Heath v.
Color Imprints USA, Inc., 329 Ga. App.
605, 765 S.E.2d 751, 2014 Ga. App. LEXIS
746 (2014).

Promise to indemnify another, etc.
Document signed by individual owners

of a masonry business in support of the
business’s application for a performance
bond on a construction project was a con-
tract of indemnity and not a guaranty, and
the document did not fall within the stat-
ute of frauds, O.C.G.A. § 13-5-30(2);
summary judgment for the bond issuer
should have been granted. Auto-Owners
Ins. Co. v. CW Masonry, Inc., 350 Ga. App.
401, 829 S.E.2d 443, 2019 Ga. App. LEXIS
308 (2019).

Indemnification provision not
within statute of frauds. — Trial court
properly awarded damages jointly and
severally against an individual represent-
ing an electrical contractor because the
individual was charged with knowledge of
the signature provision, whether read or
not, and no violation of the statute of
frauds existed because the signature pro-
vision was an assumption of the obliga-
tions under the contract or indemnity pro-
vision, not a guaranty; thus, the
individual was a principal under the con-
tract, not a guarantor. Progressive Elec.
Servs. v. Task Force Construction, Inc.,
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Promises to Answer for Debts of
Another (Cont’d)

3. Application (Cont’d)

327 Ga. App. 608, 760 S.E.2d 621, 2014
Ga. App. LEXIS 389 (2014).

Fully performed oral agreement to
transfer property. — Genuine issue of
material fact existed as to whether a
claimant alleging that the claimant
owned real property pursuant to an oral
contract that the claimant had fully per-
formed, along with paying property taxes,
qualified to seek redemption of the prop-
erty from a tax sale. Tyner v. Edge, 355
Ga. App. 196, 843 S.E.2d 632, 2020 Ga.
App. LEXIS 288 (2020), cert. denied, No.
S20C1315, 2020 Ga. LEXIS 969 (Ga. Dec.
7, 2020).

Proving identity of principal
debtor. — Guaranty agreement that was
included at the bottom of the same page as
a credit application identified the princi-
pal debtor by referring to “the above ap-
plicant;” when read in conjunction with
the incorporated application, with the
word “applicant” bearing its usual mean-
ing, the guaranty agreement identified
the principal debtor sufficiently to satisfy
the Statute of Frauds. House Hasson
Hardware Co., Inc. v. Lawson’s Home Ctr.,
Inc., 332 Ga. App. 295, 772 S.E.2d 389,
2015 Ga. App. LEXIS 288 (2015).

Evidence of promise required. —
Appellate court erred by concluding

that a guaranty was unenforceable for not
sufficiently identifying the name of the
principal debtor and thus failing to satisfy
the Statute of Frauds, O.C.G.A.
§ 13-5-30(2), because the word applicant,
bearing its usual and common meaning,
identified the company applying for credit
and, therefore, clearly identified the
company as the principal debtor. Lafarge
Bldg. Materials, Inc. v. Thompson, 295 Ga.
637, 763 S.E.2d 444, 2014 Ga. LEXIS 707
(2014).

Contracts Transferring Interests in
Land

1. In General

Authority to execute option con-
tract. — Because the statute of frauds
requires that an option contract for the

purchase of land be in writing, the author-
ity of an agent to execute such a contract
likewise must be in writing. Garrett v. S.
Health Corp. of Ellijay, Inc., 320 Ga. App.
176, 739 S.E.2d 661, 2013 Ga. App. LEXIS
151 (2013).

2. Indefinite or Unascertained
Boundaries

Land description insufficient. —
Use of word “extension” did not render a

description legally adequate as it did not
indicate the location of the property and
did not provide a means of identifying all
of the boundaries of the disputed property.
Even in the absence of a specific course for
the extended property lines, the agree-
ment’s use of the phrase “westward to
Early Street” further muddied the water,
as that language failed to specify where
along Early Street the property line would
terminate. Rohrig Invs., LP v. Knuckle
P’ship, LLLP (In re Rohrig Invs., LP), 584
B.R. 382, 2018 Bankr. LEXIS 1004
(Bankr. N.D. Ga. 2018), aff’d in part, rev’d,
No. 1:19-CV-0637-AT, 2020 U.S. Dist.
LEXIS 269383 (N.D. Ga. Mar. 31, 2020).

3. Writing

Debtor’s principal believed that the
principal had a commitment in writ-
ten form on the record, but, while the
documents evidenced an active effort to
place permanent loans for purchasers of
condominium units, there was nothing
which remotely met the standard for prov-
ing a loan commitment. Darby Bank &
Trust Co. v. Captain’s Watch, LLC (In re
Captain’s Watch, LLC), 447 B.R. 903,
2010 Bankr. LEXIS 5271 (Bankr. S.D. Ga.
2010).

4. Application

Delay of closing date in sale of real
property. — In a dispute over the sale of
land, the trial court erred in granting
judgment on the pleadings to the seller
because factual questions remained as to
whether the seller’s conduct waived strict
compliance with the closing date since the
seller could not induce the buyer into
delaying the closing and then complain
that such delay breached the contract.
BCM Construction Group, LLC v.
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Williams, 353 Ga. App. 811, 840 S.E.2d 51,
2020 Ga. App. LEXIS 91 (2020).

Oral agreement to modify mortgage
terms. — Borrower’s claim of fraud based
on alleged oral agreements by the lenders
to modify the borrower’s mortgages failed
because any modification of the mortgages
was required to be in writing pursuant to
the statute of frauds, O.C.G.A.
§ 13-5-30(4) and (7). DeSouza v. Fed.
Home Mortg. Corp., 572 Fed. Appx. 719,
2014 U.S. App. LEXIS 13854 (11th Cir.
2014).

Summary judgment was improperly de-
nied to the lender on the borrowers’ fraud
claim because, even assuming that the
lender promised the borrowers that their
loan modifications would be approved,
that promise could not serve as the basis
of a claim for fraud as that promise was
unenforceable at the time it was made
since it was not in writing. Oconee Fed.
S&L Ass’n v. Brown, 351 Ga. App. 561, 831
S.E.2d 222, 2019 Ga. App. LEXIS 444
(2019), cert. dismissed, No. S20C0074,
2020 Ga. LEXIS 201 (Ga. Mar. 13, 2020).

Guaranty contract incorporated in
lease. — Individual guarantors were per-
sonally liable on a lease because the guar-
anty was in writing, the lease identified
all of the essential parties and obligations,
and the guarantors signed the guaranty
as required by O.C.G.A. § 13-5-30(2);
although the guaranty was not dated or
notarized, the guaranty recited that it was
executed contemporaneously with the
lease, and the lease was dated. Triple
T-Bar, LLC v. DDR Southeast Springfield,
LLC, 330 Ga. App. 847, 769 S.E.2d 586,
2015 Ga. App. LEXIS 72 (2015).

Oral agreement regarding one-
third interest in boat ramp. — Grant of
summary judgment to the defendants was
affirmed because an oral agreement con-
veying an interest in land was unenforce-
able under the statute of frauds as the
plaintiff failed to present any evidence of
part performance to remove the oral
agreement from the statute of frauds as
the plaintiff did not identify any pur-
ported improvements or tax payments
made, and the appellate court was not
going to cull the record to locate informa-
tion or facts from over 500 pages of ledgers
the plaintiff cited. Bodiford v. Waltz, 351

Ga. App. 532, 830 S.E.2d 738, 2019 Ga.
App. LEXIS 331 (2019), cert. denied, No.
S20C0025, 2020 Ga. LEXIS 196 (Ga. Mar.
13, 2020).

Oral agreement to purchase a
homeowner’s association lien. — Oral
agreement to buy a homeowner’s associa-
tion’s lien and indebtedness against real
property was required to be in writing and
signed by the party to be charged pursu-
ant to O.C.G.A. § 13-5-30(4); because the
buyer did not acquire an interest in the
property until after the date of
redemption, contrary to O.C.G.A.
§§ 48-4-40 and 48-4-41, the redemption
was void. DRST Holdings, Ltd. v. Brown,
290 Ga. 317, 720 S.E.2d 626, 2012 Ga.
LEXIS 11 (2012).

Agreements Not to Be Performed
Within One Year

Oral agreement for employment
benefits. — Trial court erred in granting
the employer summary judgment based
on the statute of frauds as the employ-
ment agreement was capable of being per-
formed within one year because the agree-
ment was terminable at any time by
either party and the employee arguably
earned severance pay in a sum certain for
services already performed at the com-
mencement of the agreement’s second
year. Zulke v. AC&DC Power
Technologies, LLC, 356 Ga. App. 299, 846
S.E.2d 624, 2020 Ga. App. LEXIS 432
(2020).

Oral severance agreement barred
by statute of frauds. — Trial court did
not clearly err in holding that enforce-
ment of an oral severance agreement was
barred by the statute of frauds, O.C.G.A.
§ 13-5-30(5), because a hospital’s counsel
clearly and unambiguously asked a doctor
if the draft employment agreement, which
provided that the severance would be
payable for 15 months from the effective
date of termination, contained a written
description of the severance terms that
the doctor had agreed upon, and the
doctor answered in the affirmative; the
trial court determined that the doctor’s
deposition responses constituted a clear
and unambiguous admission of the
15-month payment term, and the court’s
ruling as to the reasonableness of the
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Agreements Not to Be Performed
Within One Year (Cont’d)

doctor’s explanation was not clearly
erroneous. Bithoney v. Fulton-Dekalb
Hosp. Auth., 313 Ga. App. 335, 721 S.E.2d
577, 2011 Ga. App. LEXIS 1075 (2011),
overruled in part, Pollard v. Great Dane,
LLC, 371 Ga. App. 872, 903 S.E.2d 338,
2024 Ga. App. LEXIS 236 (2024).

Oral severance agreement not
barred by the statute of frauds. —

Summary judgment for an employer on
the employee’s claim for severance pay on
the grounds that the terms were too vague
to be enforceable was error; the employ-
ee’s testimony that the employee would
receive the employee’s current compensa-
tion rate for 12 months from termination
sufficiently established the terms. Be-
cause the agreement could have been per-
formed in one year if the employee were
immediately terminated, the agreement
was not required to be in writing under
O.C.G.A. § 13-5-30(5). Vernon v.
Assurance Forensic Accounting, LLC, 333
Ga. App. 377, 774 S.E.2d 197, 2015 Ga.
App. LEXIS 381 (2015), cert. denied, No.
S15C1837, 2015 Ga. LEXIS 864 (Ga. Nov.
2, 2015).

Affidavit related to employment
contract not to be fully performed
within one year. — Chief executive offi-
cer was not entitled to partial summary
judgment on a claim that an employer did
not fund the chief executive officer’s de-
ferred compensation plan because: (1) the
only evidence of the amount the employer
was to contribute was the chief executive
officer’s self-serving affidavit; and (2) the
statute of frauds barred consideration of
the affidavit since the chief executive offi-
cer’s employment contract was not to be
performed within one year. Jones v. Hous.
Auth. of Fulton County, 315 Ga. App. 15,
726 S.E.2d 484, 2012 Ga. App. LEXIS 303
(2012).

Commitment to Lend Money

No written provision in pending
loan breached.— Grant of summary
judgment to the defendants on a breach of
contract claim was upheld because the
plaintiff failed to point to any specific
provision of a written contract allegedly

breached and the Application, Commit-
ment, and Rate Lock Letters each con-
tained a disclaimer indicating that it did
not create a fiduciary relationship be-
tween the parties. Overlook Gardens
Props. v. Orix, 366 Ga. App. 820, 884
S.E.2d 433, 2023 Ga. App. LEXIS 86
(2023).

Effect of Full or Part Performance

Guaranty enforceable without ex-
ecution date. — Express language of a
personal guaranty for present and future
debts owed by the borrower meant that
the guarantor’s obligations had no tempo-
ral limitation. Therefore, an execution
date was not required to identify the debt
covered, and the guaranty satisfied the
statute of frauds, O.C.G.A. § 13-5-30(2),
although the guaranty had no date.
Brzowski v. Quantum Nat’l Bank, 311 Ga.
App. 769, 717 S.E.2d 290, 2011 Ga. App.
LEXIS 845 (2011), cert. denied, No.
S12C0243, 2012 Ga. LEXIS 412 (Ga. Apr.
24, 2012).

Performance by one in accordance
with contract, accepted by other
party, removes contract from statute.

District court erred in granting a com-
pany judgment on the pleadings as to an
investment broker’s breach-of-contract
claim because the broker adequately pled
that the company assented, by the compa-
ny’s conduct, to an engagement letter’s
terms, and the statute of frauds under
O.C.G.A. § 13-5-30(5) did not foreclose
enforcing the unsigned letter since the
allegations, accepted as true, were
sufficient to invoke the performance and
acceptance exception to the statute of
frauds under O.C.G.A. § 13-5-31(2).
Hemispherx Biopharma, Inc. v.
Mid-South Capital, Inc., 690 F.3d 1216,
2012 U.S. App. LEXIS 17004 (11th Cir.
2012).

Part performance established. —
Defendant was properly convicted of

felony theft by taking in violation of
O.C.G.A. § 16-8-2 for failing to transmit
to a law firm payments the defendant
received for indigent defense work
because the statute of frauds, O.C.G.A.
§ 13-5-30(5), was not implicated; the firm
performed the firm’s part of the parties’
agreement in paying the defendant a
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salary, providing rent-free office space,
and offering administrative support,
among other things. Clarke v. State, 317
Ga. App. 471, 731 S.E.2d 100, 2012 Ga.
App. LEXIS 720 (2012), cert. denied, No.
S13C0033, 2013 Ga. LEXIS 306 (Ga. Mar.
25, 2013).

Accepting reduced rent waived
landlord’s claim to original lease
amount. — Trial court did not err by
rejecting a landlord’s claim for the differ-
ence in unpaid rent for a certain time
period because there was evidence to sup-
port the trial court’s finding that even if
the landlord orally agreed to a reduced
rent for three months, the landlord
waived the landlord’s right to insist on the
original lease payment terms when the
lessee tendered and the landlord accepted
reduced rent payments before the land-
lord gave notice of the landlord’s intent to
reinstate the rent payment terms of the
original lease. Jaraysi v. Sebastian, 318
Ga. App. 469, 733 S.E.2d 785, 2012 Ga.
App. LEXIS 895 (2012), cert. denied, No.
S13C0432, 2013 Ga. LEXIS 357 (Ga. Apr.
15, 2013), overruled in part, George v.
Hercules Real Estate Servs., 339 Ga. App.
843, 795 S.E.2d 81, 2016 Ga. App. LEXIS
667 (2016).

Pleadings and Practice

Compliance with statute of frauds
must be raised in trial court. — Order

dismissing the plaintiff’s complaint as-
serting claims for fraud, interference with
the expectation of a gift or inheritance,
and constructive trust was affirmed be-
cause the fraud claim was based on deeds
that were never executed; thus, such
deeds were unenforceable on their face
and it was impossible for the plaintiff to
prove that the plaintiff justifiably relied
on the deeds. Copeland v. Miller, 347 Ga.
App. 123, 817 S.E.2d 692, 2018 Ga. App.
LEXIS 468 (2018).

Jury instructions. — Trial court did
not err by failing to instruct the jury on
the Statute of Frauds because, while the
defendant made an oral, non-specific re-
quest, the defendant did not offer a writ-
ten charge adjusted to the facts of the
case; the defendant did not include the
defense of Statute of Frauds in the pre-
trial order and did not move to modify
that order; the defendant did not raise the
defense of the Statute of Frauds simply by
stating that the defendant intended to
rely on all applicable statutes governing
contracts and all applicable legal prin-
ciples and rules of contract law, quasi-
contracts, and equitable remedies and re-
lief; and the defendant’s promise to the
plaintiffs was one of indemnity, which
generally fell outside the Statute of
Frauds. Zambetti v. Cheeley Invs., L.P.,
343 Ga. App. 637, 808 S.E.2d 41, 2017 Ga.
App. LEXIS 542 (2017).
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Full Performance Accepted on One
Side

Full performance on one side re-
moves agreement from statute of
frauds. — District court erred in granting
a company judgment on the pleadings as
to an investment broker’s breach-of-con-
tract claim because the broker adequately
pled that the company assented, by the
company’s conduct, to an engagement let-
ter’s terms, and the statute of frauds un-
der O.C.G.A. § 13-5-30(5) did not
foreclose enforcing the unsigned letter
since the allegations, accepted as true,
were sufficient to invoke the performance
and acceptance exception to the statute of
frauds under O.C.G.A. § 13-5-31(2).
Hemispherx Biopharma, Inc. v.
Mid-South Capital, Inc., 690 F.3d 1216,
2012 U.S. App. LEXIS 17004 (11th Cir.
2012).

Defendant was properly convicted of
felony theft by taking in violation of
O.C.G.A. § 16-8-2 for failing to transmit
to a law firm payments the defendant
received for indigent defense work
because the statute of frauds, O.C.G.A.
§ 13-5-30(5), was not implicated; the firm
performed the firm’s part of the parties’
agreement in paying the defendant a
salary, providing rent-free office space,
and offering administrative support,
among other things. Clarke v. State, 317
Ga. App. 471, 731 S.E.2d 100, 2012 Ga.
App. LEXIS 720 (2012), cert. denied, No.
S13C0033, 2013 Ga. LEXIS 306 (Ga. Mar.
25, 2013).

Part Performance

1. In General

Part performance which will take
contract out of operation of statute of
frauds, etc. Question of fact remained as
to whether the parties performance of the
terms outlined in the memorandum were
sufficient to save those terms from the
statute of frauds. Gryder v. Conley, 352
Ga. App. 891, 836 S.E.2d 120, 2019 Ga.
App. LEXIS 661 (2019).

Fully performed oral agreement to
transfer property. — Genuine issue of
material fact existed as to whether a
claimant alleging that the claimant
owned real property pursuant to an oral

contract that the claimant had fully per-
formed, along with paying property taxes,
qualified to seek redemption of the prop-
erty from a tax sale. Tyner v. Edge, 355
Ga. App. 196, 843 S.E.2d 632, 2020 Ga.
App. LEXIS 288 (2020), cert. denied, No.
S20C1315, 2020 Ga. LEXIS 969 (Ga. Dec.
7, 2020).

Part performance not applicable. —
In a case in which a bank ceased efforts

to foreclose on real estate securing bor-
rowers’ and guarantors’ notes evidencing
obligations to the bank, and sued the
borrowers and guarantors on the notes, it
was error to apply the “part performance”
exception to the statute of frauds,
O.C.G.A. § 13-5-31(3), in holding that the
guarantors were estopped from asserting
a statute of frauds defense against the
bank because the bank’s extension of
credit was not partial performance
proving the identity of the notes or the
debtors thereon. Tampa Inv. Group, Inc. v.
Branch Banking & Trust Co., 290 Ga. 724,
723 S.E.2d 674, 2012 Ga. LEXIS 300
(2012).

2. Sales of Land

Inadequacy of a property descrip-
tion prevented application of any excep-
tions to the statute of frauds based on the
plaintiff’s performance. Rohrig Invs., LP v.
Knuckle P’ship, LLLP (In re Rohrig Invs.,
LP), 584 B.R. 382, 2018 Bankr. LEXIS
1004 (Bankr. N.D. Ga. 2018), aff’d in part,
rev’d, No. 1:19-CV-0637-AT, 2020 U.S.
Dist. LEXIS 269383 (N.D. Ga. Mar. 31,
2020).

Oral agreement regarding one-
third interst in boat ramp. — Grant of
summary judgment to the defendants was
affirmed because an oral agreement con-
veying an interest in land was unenforce-
able under the statute of frauds as the
plaintiff failed to present any evidence of
part performance to remove the oral
agreement from the statute of frauds as
the plaintiff did not identify any pur-
ported improvements or tax payments
made, and the appellate court was not
going to cull the record to locate informa-
tion or facts from over 500 pages of ledgers
the plaintiff cited. Bodiford v. Waltz, 351
Ga. App. 532, 830 S.E.2d 738, 2019 Ga.
App. LEXIS 331 (2019), cert. denied, No.
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S20C0025, 2020 Ga. LEXIS 196 (Ga. Mar.
13, 2020).

CHAPTER 6

DAMAGES AND COSTS GENERALLY

13-6-1. Purpose of damages.

JUDICIAL DECISIONS

Must show breach of contract for
damages. — Amendment to debtor’s
breach of contract claim would be futile
because the proposed amended complaint
did not allege facts to show a breach of any
obligation in the promissory note by any
party other than the debtor. Shibley v.
Nat’l Bank of Commerce (In re Shibley),
No. 19-05229-LRC, 2022 Bankr. LEXIS
276 (Bankr. N.D. Ga. Feb. 3, 2022).

Failure to consider damages for
breach of fiduciary duty. — In a dis-
pute between members of a limited liabil-
ity company, in light of a stipulated ac-
counting, which proved the defendant was
improperly distributing company funds to
the defendant and a brokerage firm, the
trial court erred by failing to consider
whether the plaintiff was entitled to re-
cover damages for the defendant’s breach
of fiduciary duty. Niloy & Rohan, LLC v.
Sechler, 335 Ga. App. 507, 782 S.E.2d 293,
2016 Ga. App. LEXIS 15 (2016).

Lost profit damages supported by
evidence. — In an action by the seller of
a gas station against the buyer, alleging
failure to make payments on a note, the
trial court did not err in finding that the
seller breached the parties’ agreement by
failing to install three gas pumps, and
that the buyer was authorized by the
contract to install the pumps and to de-
duct the costs from the amount of the
note. An award of lost profits due to the
delayed installation and an award of at-
torney fees was authorized. Spirits, Inc. v.
Patel, 350 Ga. App. 153, 828 S.E.2d 381,
2019 Ga. App. LEXIS 258 (2019).

Failure to show damages resulted
from breach of car rental agreement.

— Trial court erred in denying a custom-
er’s motion for summary judgment in a
car rental company’s breach of contract
action because the company failed to ad-
duce any evidence that the damages a
rental truck sustained resulted from the
customer’s alleged breach of the rental
agreement; the company admitted that
customers were not responsible for dam-
age to rented vehicles that occurred after
the vehicles were returned to the compa-
ny’s possession and that it would have
been consistent with the company’s poli-
cies and procedures for a customer to
return a rented vehicle to the company’s
premises and leave the keys in the key
drop box, and the company offered no
evidence to contradict the customer’s evi-
dence that the customer’s friend returned
the truck undamaged to the rental lot,
locked the truck’s windows and doors, and
placed the keys in the drop box. Norton v.
Budget Rent a Car Sys., 307 Ga. App. 501,
705 S.E.2d 305, 2010 Ga. App. LEXIS
1148 (2010).

Zero dollar damages in loan partici-
pation agreement. — Bank that was
found to have breached a loan participa-
tion agreement was properly found liable
for zero damages to the owner of a partici-
pant’s share in the loan; the district court
did not err in analogizing to legal mal-
practice cases to conceptualize expecta-
tion interest, and the owner could not
show that the payout the owner received
was damagingly inadequate absent seri-
ous evidence of the owner’s expectation
interest or the benefit of the owner’s bar-
gain. LNV Corp. v. Branch Banking &
Trust Co., 723 Fed. Appx. 653, 2018 U.S.
App. LEXIS 675 (11th Cir. 2018).
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13-6-2. Measure of damages — Generally.

JUDICIAL DECISIONS

ANALYSIS

GENERAL CONSIDERATION

NATURE OF DAMAGES RECOVERABLE

MEASURE OF DAMAGES RECOVERABLE

General Consideration

Nominal damages are available de-
spite no showing of actual damages.
— Trial court erred in granting the plain-
tiff summary judgment on the defendants’
counterclaim for breach of a co-tenancy
agreement because the record contained
evidence from which a jury could award
the defendants’ damages, either actual or
nominal, from the plaintiff’s alleged
breach as the injured party has a right to
damages, but, when there has been no
actual damage, the injured party may
recover nominal damages sufficient to
cover the costs of bringing the action. 6428
Church St. v. SM Corrigan, LLC, 352 Ga.
App. 437, 834 S.E.2d 603, 2019 Ga. App.
LEXIS 523 (2019), cert. denied, No.
S20C0468, 2020 Ga. LEXIS 386 (Ga. May
18, 2020), cert. denied, No. S20C0473,
2020 Ga. LEXIS 399 (Ga. May 18, 2020).

Damages for breach of title insur-
ance policy. — General method for com-
puting damages for breach of a title insur-
ance policy is the difference between the
value of the property when purchased
with the encumbrance or encroachment
thereon, and the value of the property as
it would have been if there had been no
such encumbrance or encroachment. Doss
& Assocs. v. First Am. Title Ins. Co., 325
Ga. App. 448, 754 S.E.2d 85, 2013 Ga.
App. LEXIS 1005 (2013), cert. denied, No.
S14C0680, 2014 Ga. LEXIS 420 (Ga. May
19, 2014), cert. denied, No. S14C0660,
2014 Ga. LEXIS 416 (Ga. May 19, 2014).

No damage award when unable to
show damages resulted from breach.
— Trial court erred in denying a custom-
er’s motion for summary judgment in a
car rental company’s breach of contract
action because the company failed to ad-
duce any evidence that the damages a
rental truck sustained resulted from the

customer’s alleged breach of the rental
agreement; the company admitted that
customers were not responsible for dam-
age to rented vehicles that occurred after
the vehicles were returned to the compa-
ny’s possession and that it would have
been consistent with the company’s poli-
cies and procedures for a customer to
return a rented vehicle to the company’s
premises and leave the keys in the key
drop box, and the company offered no
evidence to contradict the customer’s evi-
dence that the customer’s friend returned
the truck undamaged to the rental lot,
locked the truck’s windows and doors, and
placed the keys in the drop box. Norton v.
Budget Rent a Car Sys., 307 Ga. App. 501,
705 S.E.2d 305, 2010 Ga. App. LEXIS
1148 (2010).

Bank that was found to have breached a
loan participation agreement was prop-
erly found liable for zero damages to the
owner of a participant’s share in the loan;
the district court did not err in analogiz-
ing to legal malpractice cases to conceptu-
alize expectation interest, and the owner
could not show that the payout the owner
received was damagingly inadequate ab-
sent serious evidence of the owner’s expec-
tation interest or the benefit of the own-
er’s bargain. LNV Corp. v. Branch
Banking & Trust Co., 723 Fed. Appx. 653,
2018 U.S. App. LEXIS 675 (11th Cir.
2018).

Sufficient evidence to defeat sum-
mary judgment. — Trial court did not
err in denying a manager’s motion for
summary judgment as to the joint ventur-
ers’ counterclaims for breach of contract
and breach of the duty of good faith and
fair dealing regarding its management of
certain real estate because genuine issues
of material fact existed as to whether the
manager failed to meet the manager’s
contractual obligations to manage and
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control the business including acquiring,
holding, maintaining, leasing, exchang-
ing, and disposing of the properties
owned. Maree v. ROMAR Joint Venture,
329 Ga. App. 282, 763 S.E.2d 899, 2014
Ga. App. LEXIS 672 (2014), cert. denied,
No. S15C0250, 2015 Ga. LEXIS 29 (Ga.
Jan. 12, 2015), cert. denied, No.
S15C0361, 2015 Ga. LEXIS 49 (Ga. Jan.
12, 2015), overruled in part, SRM Group,
Inc. v. Travelers Prop. Cas. Co. of Am., 308
Ga. 404, 841 S.E.2d 729, 2020 Ga. LEXIS
235 (2020).

Failure to show damages. — Sum-
mary judgment was improperly denied to
the lender on the borrowers’ breach of
contract claim because the borrowers
could not show damages based on the
failure to give the borrowers notice of the
acceleration of the notes and impending
foreclosure. Oconee Fed. S&L Ass’n v.
Brown, 351 Ga. App. 561, 831 S.E.2d 222,
2019 Ga. App. LEXIS 444 (2019), cert.
dismissed, No. S20C0074, 2020 Ga.
LEXIS 201 (Ga. Mar. 13, 2020).

Nature of Damages Recoverable

Lost profits not shown. — Although a
franchisor was entitled to recover lost
profits when a franchisee breached the
franchise agreement, the franchisor failed
to offer sufficient evidence of the franchi-
sor’s expenses and expected savings asso-
ciated with the franchise so as to show
what the franchisor’s lost profits would
have been with reasonable certainty; the
franchisor’s flat advertising fees, however,
were recoverable. Legacy Acad., Inc. v.
JLK, Inc., 330 Ga. App. 397, 765 S.E.2d
472, 2014 Ga. App. LEXIS 833 (2014).

Lost profit damages supported by
evidence. — In an action by the seller of
a gas station against the buyer, alleging
failure to make payments on a note, the

trial court did not err in finding that the
seller breached the parties’ agreement by
failing to install three gas pumps, and
that the buyer was authorized by the
contract to install the pumps and to de-
duct the costs from the amount of the
note. An award of lost profits due to the
delayed installation and an award of at-
torney fees was authorized. Spirits, Inc. v.
Patel, 350 Ga. App. 153, 828 S.E.2d 381,
2019 Ga. App. LEXIS 258 (2019).

Lost profits from insurer’s failure
to settle. — Damages sought by insured
for the insurer’s failure to timely make a
coverage decision fell within the breach of
contract damages permitted by O.C.G.A. §
13-6-2 since the insured asserted that
additional damage to the insured’s
property occurred because the insurer did
not timely reach a coverage decision,
which delay caused repair of the insured’s
commercial property to take longer than it
should have and resulted in additional
business losses that would not have
occurred had the insurer complied with its
contractual obligations. Omni Health
Sols., LLC v. Zurich Am. Ins. Co., 857 Fed.
Appx. 501, 2021 U.S. App. LEXIS 15126
(11th Cir. 2021).

Measure of Damages Recoverable

Insured obligated to pay balance of
financed amount upon cancellation
of insurance policy. — Trial court prop-
erly granted an insurance premium fi-
nance corporation summary judgment on
its claim against the insured for unpaid
premiums because O.C.G.A.
§ 33-22-14(a) was not the corporation’s
exclusive remedy based on the finance
agreement obligating the insured to pay
the balance remaining once the policy was
canceled. Burke v. Prime Rate Premium
Fin. Corp., 325 Ga. App. 760, 754 S.E.2d
802, 2014 Ga. App. LEXIS 68 (2014).

13-6-4. Determination of damages generally.

JUDICIAL DECISIONS

Award held proper. — Amount of a
jury’s verdict of $48,612 in favor of a
builder in the builder’s breach of contract
action against homeowners was not
against the weight of the evidence because

the jury’s actual damage award was well
within the range of payment to which the
builder was contractually entitled and
was otherwise authorized by the legal
evidence submitted at trial. Harris v. Tutt,
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306 Ga. App. 377, 702 S.E.2d 707, 2010
Ga. App. LEXIS 948 (2010).

In an action by the seller of a gas station
against the buyer, alleging failure to make
payments on a note, the trial court did not
err in finding that the seller breached the
parties’ agreement by failing to install
three gas pumps, and that the buyer was

authorized by the contract to install the
pumps and to deduct the costs from the
amount of the note. An award of lost
profits due to the delayed installation and
an award of attorney fees was authorized.
Spirits, Inc. v. Patel, 350 Ga. App. 153, 828
S.E.2d 381, 2019 Ga. App. LEXIS 258
(2019).

13-6-5. Duty of injured party to lessen damages resulting from
breach.

JUDICIAL DECISIONS

Mitigation defense should not have
barred directed verdict. — Trial court
erred by failing to grant a directed verdict
in favor of a bank against the defendant
borrowers and guarantors because the de-
fense of failure to mitigate damages was
not a bar to a directed verdict in favor of
the bank since the guarantees were abso-
lute and unconditional; thus, liability was
unaffected by any action by the bank that
could have made the promissory note un-
enforceable. Ameris Bank v. Alliance Inv.
& Mgmt. Co., LLC, 321 Ga. App. 228, 739
S.E.2d 481, 2013 Ga. App. LEXIS 232
(2013), cert. denied, No. S13C1199, 2013
Ga. LEXIS 769 (Ga. Sept. 23, 2013).

Lease contracts. — Landlord for a
commercial lease for space in a shopping
center was not required to mitigate the

landlord’s damages by attempting to re-let
the premises because the landlord did not
accept the tenant’s attempted surrender
of the premises when the tenant turned in
the keys, but rather, the record showed
that the tenant abandoned the premises.
Sirdah v. N. Springs Assocs., LLLP, 304
Ga. App. 348, 696 S.E.2d 391, 2010 Ga.
App. LEXIS 524 (2010).

No duty. — Because the notes and
guarantees at issue appeared to be abso-
lute promises to pay, the court found no
abuse of discretion in the district court’s
striking of the company’s failure to miti-
gate defense. Branch Banking & Trust Co.
v. Lichty Bros. Constr., Inc., 488 Fed.
Appx. 430, 2012 U.S. App. LEXIS 18418
(11th Cir. 2012).

13-6-6. Damages and expenses recoverable — Nominal dam-
ages.

Law reviews.
For note, “A Single Symbolic Dollar:

How Nominal Damages Can Keep Law-
suits Alive,” see 52 Ga. L. Rev. 935 (2018).

JUDICIAL DECISIONS

Lack of damages suffered by em-
ployer. — Although a terminated em-
ployee claimed that the employer had not
been damaged by any of the employee’s
actions or inaction, it was clear that a lack
of damages would not be a bar to a breach
of contract claim by the employer. Crippen
v. Outback Steakhouse Int’l, L.P., 321 Ga.
App. 167, 741 S.E.2d 280, 2013 Ga. App.
LEXIS 333 (2013).

Damages as precluding summary
judgment. — Trial court erred in grant-

ing a rental company and an independent
third party administrator summary judg-
ment in a car owner’s action alleging that
they breached a settlement agreement on
the ground that the owner incurred no
damages from the administrator’s inclu-
sion of Medicare as a payee on the settle-
ment check because genuine issues of fact
remained with regard to damages suf-
fered by the owner; the owner had the
right to seek specific performance of an
express agreement regarding the payees

13-6-4 13-6-6CONTRACTS

80 2025 Supp.



to be listed on the settlement check, and
there was a general right to seek nominal
damages in breach of contract actions.
Hearn v. Dollar Rent A Car, Inc., 315 Ga.
App. 164, 726 S.E.2d 661, 2012 Ga. App.
LEXIS 338 (2012).

Trial court erred by granting summary
judgment to a subdivision association on
the lot owners’ breach of contract claim
because nothing in the subdivision master
declarations permitted the association to
make consolidation of the lots conditional
upon the owners’ execution of an affidavit
acknowledging that the lots would be per-
manently assessed separately; thus, the
owners were entitled to recover nominal
damages. Henderson v. Sugarloaf
Residential Prop. Owners Ass’n, 320 Ga.
App. 544, 740 S.E.2d 273, 2013 Ga. App.
LEXIS 233 (2013).

In a suit against funeral home defen-
dants in a case arising out of the defen-
dants’ failure to ensure that the cremated
remains of the plaintiff’s decedent were in
the urn that was to contain the ashes, the
trial court erred by granting summary
judgment to the defendants on the breach
of contract claim based on concluding that
there were no actual damages arising
from the alleged breach since nominal
damages were still recoverable. Justice v.
SCI Ga. Funeral Servs., 329 Ga. App. 635,
765 S.E.2d 778, 2014 Ga. App. LEXIS 756
(2014).

In a dispute between registered repre-
sentatives (RRs) and the RRs former firm
after the RRs quit and joined a competing
firm without giving notice as required in
the RRs’ contracts, the trial court erred in
finding that the Protocol for Broker Re-
cruiting invalidated the contract notice
provisions, the protocol did not address
such provisions, and it was possible for
the firm to recover at least nominal dam-
ages for the RRs’ breach. HA&W Capital
Partners, LLC v. Bhandari, 346 Ga. App.
598, 816 S.E.2d 804, 2018 Ga. App. LEXIS
426 (2018), overruled in part, SRM Group,
Inc. v. Travelers Prop. Cas. Co. of Am., 308
Ga. 404, 841 S.E.2d 729, 2020 Ga. LEXIS
235 (2020).

Award of nominal damages for
$120,000 found not trivial and re-
versed. — Trial court erred in a breach of
contract suit when the court denied the

defendant’s motion for a new trial as to
the amount of nominal damages awarded
because an award of nominal damages in
the amount of $120,000 in a case in which
actual damages amounted to five times
that amount is neither absolutely nor
relatively trivial. Fowler’s Holdings,
LLLP v. CLP Family Invs., L.P., 318 Ga.
App. 73, 732 S.E.2d 777, 2012 Ga. App.
LEXIS 852 (2012).

Recovery limited to nominal dam-
ages by corporation. — If a corporation
was able to prove a breach of a consent
judgment by the corporation’s previous
owner, the corporation could not show
actual damages and was limited to recov-
ering nominal damages because the cor-
poration’s claim was foreclosed by a pre-
vious decision of the court of appeals; that
case was binding precedent and estab-
lished that regardless of the owner’s proof
of claim, a sale of a motel would not have
occurred, precluding the corporation’s re-
covery of actual damages on the corpora-
tion’s breach of contract claim. Duke
Galish, LLC v. Manton, 308 Ga. App. 316,
707 S.E.2d 555, 2011 Ga. App. LEXIS 176
(2011).

Award of nominal damages for
breach of non-compete agreement. —

Secured seller of an adult novelty busi-
ness who was required to foreclose and
continue to operate the business was en-
titled to recover at least nominal damages
for the buyer’s breach of a non-compete
agreement, although the seller was un-
able to prove lost profits. Bearoff v.
Craton, 350 Ga. App. 826, 830 S.E.2d 362,
2019 Ga. App. LEXIS 384 (2019).

Breach of contract by funeral
home. — Trial court’s grant of summary
judgment to a funeral home on the breach
of contract claim was reversed because
although the widower did not suffer ac-
tual damages by admission since the wid-
ower never paid the funeral home the
$1,500 fee to arrange the cremation and
memorial services, there was some evi-
dence from which a jury could find that
the funeral home breached a contract.
Moore v. Lovein Funeral Home, Inc., 358
Ga. App. 10, 852 S.E.2d 876, 2020 Ga.
App. LEXIS 686 (2020).

Attorney’s fees. — Costs referenced in
O.C.G.A. § 13-6-6 for nominal damages
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does not include attorney’s fees.
Gulfstream Aero. Corp. v. Optical Air Data

Sys., LLC, 517 F. Supp. 3d 542, 2021 U.S.
Dist. LEXIS 22700 (E.D. Va. 2021).

13-6-7. Damages and expenses recoverable — Liquidated dam-
ages generally.

Law reviews.
For article, “Not so Fast! Enforcing Ac-

celerated Rent Clauses in Commercial

Lease Agreements,” see 25 Ga. St. B.J. 19
(Dec. 2019).

JUDICIAL DECISIONS

Default-conversion and make-
whole provisions were unenforceable
penalties. — Trial court’s summary judg-
ment ruling upheld that the note’s de-
fault-conversion and make-whole provi-
sions were unenforceable penalties rather
than liquidated damages since the provi-
sions lacked all three of the hallmarks of a
lawful liquidated damages provision. J.P.
Carey Enters. v. Cuentas, Inc., 361 Ga.
App. 383, 864 S.E.2d 588, 2021 Ga. App.
LEXIS 490 (2021).

Delay clause not enforceable liqui-
dated damages provision. — Trial
court properly held a contract’s delay
clause was not an enforceable liquidated
damages provision because the city testi-
fied that liquidated damages clauses were
very common in the city’s construction
contracts and that the $1,000 per day
number was not project specific, but a
standard number; thus, the amount of
liquidated damages plainly had no rea-
sonable relation to any probable actual
damage which may follow a delayed
completion of the project. City of
Brookhaven v. Multiplex, LLC, 369 Ga.
App. 9, 891 S.E.2d 60, 2023 Ga. App.
LEXIS 373 (2023).

Failure to show late fees were liq-
uidated damages. — Trial court erred in
granting summary judgment to the prop-
erty owners association as to late fee dam-
ages because the court failed to show that
the late fees provision in the declaration
were liquidated damages rather than an
impermissible penalty. Northside Bank v.
Mountainbrook of Bartow County
Homeowners Ass’n, 338 Ga. App. 126, 789
S.E.2d 378, 2016 Ga. App. LEXIS 449
(2016).

Provision unenforceable when

amount stipulated bears no reason-
able relation to any probable actual
damage. — Trial court did not err in
ruling, after a bench trial, that the con-
tract’s liquidated damages provision was
an unenforceable penalty because there
was no reasonable pre-estimation of prob-
able loss as no evidence was presented
that tied the contract’s stipulated sum —
a half-year’s salary — to the probable loss
of either the clinic or the doctor upon the
other party’s breach; the provision stipu-
lated a single, unvarying sum as liqui-
dated damages; it required that single
amount to be paid, regardless of which
party breached the employment agree-
ment and regardless of what point during
the term of employment the breach oc-
curred; and the clinic president offered no
explanation for how the contract’s desig-
nated sum related to those damages.
Gwinnett Clinic, Ltd. v. Boaten, 340 Ga.
App. 598, 798 S.E.2d 110, 2017 Ga. App.
LEXIS 107 (2017).

Unenforceable penalty. — Liqui-
dated damages provision in the real estate
sales contract constituted an unenforce-
able penalty because the broker had not
made any efforts to market the property
and the broker failed to demonstrate that,
at the time the contract was executed, a
$53,250 sales commission constituted a
reasonable pre-estimate of the broker’s
probable loss. Sexton v. Sewell, 351 Ga.
App. 273, 830 S.E.2d 605, 2019 Ga. App.
LEXIS 417 (2019).

When contract provides for liqui-
dated damages, nonbreaching party
cannot elect to take actual damages.
— After an employee was properly
awarded recovery under a liquidated dam-
ages provision in an employment contract,
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the employee was not entitled to recover
actual damages. McBride v. Mkt. St.
Mortg., 381 Fed. Appx. 758, 2010 U.S.
App. LEXIS 11191 (10th Cir. 2010).

Trial court properly ruled that the
agreement between the parties contained
an enforceable provision under which the
seller retained the $10,000.00 in earnest
money as liquidated damages and that
the seller’s claims seeking to collect actual
damages in excess of the agreed damages
was barred. Rumsey v. Gillis, 329 Ga. App.
488, 765 S.E.2d 665, 2014 Ga. App. LEXIS
719 (2014), cert. denied, No. S15C0502,
2015 Ga. LEXIS 202 (Ga. Mar. 30, 2015).

Summary judgment to lender on
rescission claim properly denied. —

Trial court did not err by denying sum-
mary judgment to the lead lender on a
rescission claim because a jury question
remained concerning whether the bank’s
offer to restore to the lead lender any
benefits that the lender may have received
under the participation agreement was
reasonable and it did not matter how the
repurchase clause was characterized as
the failure to timely repurchase would
entitle the bank to pursue money dam-
ages. 2010-1 SFG Venture LLC v. Lee
Bank & Trust Co., 332 Ga. App. 894, 775
S.E.2d 243, 2015 Ga. App. LEXIS 429
(2015), cert. denied, No. S15C1763, 2015
Ga. LEXIS 702 (Ga. Oct. 5, 2015).

Liquidated damages clause upheld.
— District court properly found that the
liquidated damages clause was enforce-
able under Georgia law as: (1) the district
court rejected the buyer’s challenges to
the reasonableness of the $220,000 figure,
finding that the amount selected appeared
to be reasonably proportionate to the fi-
nancial injury one might have expected
from a breach on the part of the buyer; (2)
the Georgia Supreme Court had found
reasonable a forfeiture provision provid-
ing that a seller of real estate could have
retained 10 percent of the purchase price
upon the buyer’s default; and (3) the
agreement showed that the parties clearly
contemplated, and intended, for the ear-
nest money to be treated as liquidated
damages in the event of a breach. Chandy
v. RaceTrac Petroleum, Inc., 147 Fed.
Appx. 811, 2005 U.S. App. LEXIS 14368
(11th Cir. 2005).

Liquidated damages provision in an em-
ployment contract was upheld because the
employee’s injury from the employer’s
breach was difficult to accurately esti-
mate; the provision was clearly liquidated
damages and not a penalty, particularly
as it was designated as a liquidated dam-
ages provision; and the payments under
the provision were reasonable estimates
of the employee’s probable losses upon the
employer’s termination or violation of the
contract. McBride v. Mkt. St. Mortg., 381
Fed. Appx. 758, 2010 U.S. App. LEXIS
11191 (10th Cir. 2010).

Liquidated damages clause in a hotel
licensing agreement was enforceable un-
der O.C.G.A. § 13-6-7 because the
agreement was directly related to the past
performance of the hotel by using a
percentage of gross room revenue
generated in the 36-month period prior to
termination. Noons v. Holiday Hospitality
Franchising, Inc., 307 Ga. App. 351, 705
S.E.2d 166, 2010 Ga. App. LEXIS 922
(2010), cert. denied, No. S11C0654, 2011
Ga. LEXIS 423 (Ga. May 16, 2011).

Liquidated damages provision in an ad-
ministrative services contract between a
management company and health care
companies was an enforceable penalty be-
cause: (1) the anticipated expenses for the
new business venture could not have been
easily calculated so that the injury caused
by a breach of the contract was difficult to
estimate with accuracy; (2) officers who
helped negotiate the contract for both
sides testified that the liquidated dam-
ages provision was meant to compensate
the management company for lost rev-
enues in the event of an early termination;
and (3) the liquidated damages in the
amount of fifty percent of remaining fees
under the contract was a reasonable pre-
estimate of probable loss. Mariner Health
Care Mgmt. Co. v. Sovereign Healthcare,
LLC, 306 Ga. App. 873, 703 S.E.2d 687,
2010 Ga. App. LEXIS 1014 (2010), cert.
denied, No. S11C0530, 2011 Ga. LEXIS
335 (Ga. Apr. 18, 2011).

In an action for claims arising from a
commercial property lease agreement, the
trial court did not err in denying the
lessee’s motion for summary judgment on
the lessor’s claim for late fees as the lessee
failed to show that the late charge was a
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penalty as a matter of law because the
lessee apparently conceded that the ac-
tual damages caused by a late payment
under the lease would be difficult or im-
possible to accurately estimate; in con-
struing all reasonable inferences in favor
of the lessor as the parties could have
intended the late fees either as liquidated
damages or as a penalty, the late fees had
to be considered liquidated damages; and
the fees could have reflected an antici-
pated increase to the lessor’s transaction
costs. West Asset Mgmt. v. NW Parkway,
LLC, 336 Ga. App. 775, 784 S.E.2d 147,
2016 Ga. App. LEXIS 217 (2016), cert.

denied, No. S16C1465, 2016 Ga. LEXIS
741 (Ga. Nov. 7, 2016), cert. denied, No.
S16C1466, 2016 Ga. LEXIS 747 (Ga. Nov.
7, 2016).

Late charges upheld. — In contend-
ing that late fees provided in a note were
unenforceable as a penalty, the borrowers
failed to introduce alternative figures as
to what would be a reasonable pre-esti-
mate of the loss or cite authority support-
ing the borrowers’ position. The provision
was therefore enforced as written. MMA
Capital Corp. v. ALR Oglethorpe, LLC,
336 Ga. App. 360, 785 S.E.2d 38, 2016 Ga.
App. LEXIS 182 (2016).

RESEARCH REFERENCES

ALR.
Propriety of Landlord’s Imposition of

Fee for Late Payment of Rent, 49
A.L.R.7th Art. 2.

Intentional or Negligent Infliction of
Emotional Distress in Aviation Cases In-

volving Crashes, Hard Landings, or In-
Flight Injuries, 49 A.L.R.7th Art. 9.

Validity, construction, and application
of FDIC prohibition of golden parachute
payments, 12 U.S.C.A. § 1828(k)(1), 79
A.L.R. Fed. 2d 409.

13-6-10. Damages and expenses recoverable — Exemplary dam-
ages.

JUDICIAL DECISIONS

Punitive damages may not be de-
manded in an ex contractu action. —
Trial court did not err by granting the
landlord summary judgment on the ten-
ant’s claim for punitive damages because
the court properly granted the landlord

summary judgment on the tenant’s tort
claims, leaving only the tenant’s breach of
contract claim. Personal Concierge MD,
LLC v. SG Echo, LLC, 368 Ga. App. 720,
890 S.E.2d 334, 2023 Ga. App. LEXIS 325
(2023).

13-6-11. Recovery of expenses of litigation generally.

Law reviews.
For annual survey of law on trial prac-

tice and procedure, see 62 Mercer L. Rev.
339 (2010).

For article, “Practice Point: Right of
Publicity: A Practitioner’s Enigma,” see 17
J. Intell. Prop. L. 351 (2010).

For annual survey on trial practice and
procedure, see 66 Mercer L. Rev. 211
(2014).

For annual survey on local government
law, see 68 Mercer L. Rev. 199 (2016).

For article, “What Duty of Care Does a

Homeowner Association Owe Its Mem-
bers?,” see 22 Ga. St. Bar J. 19 (Dec.
2016).

For article, “Construction Law,” see 70
Mercer L. Rev. 51 (2018).

For annual survey on zoning and land
use law, see 70 Mercer L. Rev. 301 (2018).

For article, “A Constitutional Counter-
punch to Georgia’s Anti-SLAPP Statute,”
see 69 Mercer L. Rev. 407 (2019).

For annual survey on local government,
see 73 Mercer L. Rev. 193 (2021).
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For annual survey on torts, see 74
Mercer L. Rev. 243 (2022).

For article, “The City Suit,” see 72
Emory L.J. 1351 (2023).

For article, “Doubling Down: Supreme
Court of Georgia Allows for Seemingly
Double Recovery of Attorney’s Fees,” see
74 Mercer L. Rev. 1615 (2023).

JUDICIAL DECISIONS

ANALYSIS

GENERAL CONSIDERATION

AVAILABILITY OF SECTION TO DEFENDANTS

APPLICATION: IN GENERAL

APPLICATION: SPECIFIC EXAMPLES

NUISANCE ACTIONS AGAINST MUNICIPALITIES

BAD FAITH, FRAUD, AND DECEIT

APPLICATION OF BAD FAITH, FRAUD, AND DECEIT

STUBBORN LITIGIOUSNESS

UNNECESSARY TROUBLE AND EXPENSE

PLEADINGS AND PRACTICE

EVIDENTIARY ISSUES

JURY-COURT DETERMINATIONS

General Consideration

No attorney fees without underly-
ing claim. — In a dispute between former
business partners, the jury’s verdict
awarding attorney fees to the construction
business was improper because the attor-
ney fee award was void due to the lack of
an underlying claim to support it. Premier
Residential Se v. Residential, 368 Ga. App.
142, 889 S.E.2d 325, 2023 Ga. App. LEXIS
273 (2023).

Trial court did not err by denying appel-
lant’s claim for attorney fees because ap-
pellant did not assert a counterclaim
separate from appellant’s claim for attor-
ney fees. Gibson-Wright v. Smith, 370 Ga.
App. 860, 896 S.E.2d 907, 2024 Ga. App.
LEXIS 6 (2024).

Success on claim required. — Trial
court properly granted summary judg-
ment to appellees on the appellants’ claim
for attorney fees and expenses under
O.C.G.A. § 13-6-11 because the
appellants did not prevail on their only
remaining claim; thus, the perquisite to
recovery under the statute were not met.
Rigby v. Flue-Cured Tobacco Coop.
Stabilization Corp., 339 Ga. App. 558, 794
S.E.2d 413, 2016 Ga. App. LEXIS 617
(2016), cert. denied, No. S17C0728, 2017
Ga. LEXIS 494 (Ga. June 5, 2017).

After the plaintiff was arrested outside
the police department where the plain-

tiff’s spouse worked, the district court dis-
missed all of the plaintiff’s state law
claims for malicious arrest, malicious
prosecution, and false imprisonment;
therefore, the plaintiff’s Georgia law
claims for punitive damages and attor-
ney’s fees failed as a matter of law.
Perkins v. Thrasher, 701 Fed. Appx. 887,
2017 U.S. App. LEXIS 12945 (11th Cir.
2017).

As the debtor’s substantive claims for
damages failed, the debtor had no inde-
pendent claims for attorneys’ fees or puni-
tive damages under Georgia law.
McCallum v. Bank of Am., N.A. (In re
McCallum), No. 17-51487-JPS, No.
17-5054, 2018 Bankr. LEXIS 815 (Bankr.
M.D. Ga. Mar. 22, 2018).

Fees considered part of underlying
case. — Georgia Court of Appeals, Third
Division held that while an attorney fees
award pursuant to O.C.G.A. § 9-15-14
may be considered ancillary and
post-judgment, an award of attorney fees
under O.C.G.A. § 13-6-11 is considered
part of the underlying case. Miller v.
Miller, 356 Ga. App. 142, 846 S.E.2d 429,
2020 Ga. App. LEXIS 424 (2020), cert.
denied, No. S20C1529, 2021 Ga. LEXIS
159 (Ga. Mar. 15, 2021).

Showing of reasonableness re-
quired. — Trial court erred in awarding
attorney fees to the assignee because
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General Consideration (Cont’d)

there was no evidence regarding the rea-
sonableness of those fees. Hagan v. Keyes,
329 Ga. App. 178, 764 S.E.2d 423, 2014
Ga. App. LEXIS 645 (2014).

Necessary to present discernable
legal argument when challenging
award on appeal. — Jury’s award of
$83,146.20 in attorney fees to the plaintiff
was upheld based on the defendant acting
in bad faith since, other than an unsup-
ported version of the facts, the defendant
made no discernable legal argument chal-
lenging the propriety of the attorney-fee
award for the appellate court to address.
Yash Solutions, LLC v. New York Global
Consultants Corp., 352 Ga. App. 127, 834
S.E.2d 126, 2019 Ga. App. LEXIS 540
(2019).

Failure to prove amount of fees at-
tributable to successful claim. — Be-
cause the evidence of attorney fees was in
a lump sum and the plaintiff did not prove
the amount of attorney fees attributable
to the plaintiff’s successful quantum mer-
uit claim, the attorney fees award was
reversed and remanded to allow the plain-
tiff to establish the amount of attorney
fees attributable to the claim on which the
plaintiff prevailed. Terrell v. Pippart, 314
Ga. App. 483, 724 S.E.2d 802, 2012 Ga.
App. LEXIS 219 (2012).

Evidence presented was insufficient to
permit a trier of fact to determine what
portion of the total amount of attorney
time and litigation expenses incurred in
the litigation was attributable to only the
computer theft/computer trespass claim
against the appellants; thus, because the
software design company did not prove
the amount of attorney fees attributable
solely to the claim on which the company
prevailed, the award of attorney fees was
reversed. Delphi Communs. v. Advanced
Computing Techs., 336 Ga. App. 435, 784
S.E.2d 802, 2016 Ga. App. LEXIS 200
(2016).

Section not applicable when penal-
ties in another section are exclusive
remedy. — Trial court erred in denying
the insurer’s motion for summary judg-
ment on the insured’s claim for attorney
fees under O.C.G.A. § 13-6-11 because the
penalties contained in O.C.G.A. § 33-4-6

were the exclusive remedies for a bad
faith claim. Thompson v. Homesite
Insurance Company of Ga., 345 Ga. App.
183, 812 S.E.2d 541, 2018 Ga. App. LEXIS
204 (2018), cert. denied, No. S18C1044,
2018 Ga. LEXIS 738 (Ga. Nov. 5, 2018).

New trial required on award of at-
torney fees. — Bad faith attorney fee
award against a university was vacated
because the record showed that the pro-
fessors submitted an itemized bill for their
work on the entire case and that none of
the testimony about the amount of the
attorney fees nor the bill itself provided an
adequate basis for the jury to determine
the amounts which should be deducted for
the unsuccessful conversion claim. Wilson
v. Clark Atlanta University, Inc., 339 Ga.
App. 814, 794 S.E.2d 422, 2016 Ga. App.
LEXIS 665 (2016), cert. denied, No.
S17C0855, 2017 Ga. LEXIS 668 (Ga. Aug.
14, 2017).

Dischargeability in bankruptcy. —
Although bankruptcy court found

debtor civilly liable to a corporation for
conversion and breach of fiduciary duty
and to a shareholder for fraud, the court
declined to award punitive damages un-
der Georgia law, as finding the debt non-
dischargeable was a significant deterrent
in and of itself. The shareholder was en-
titled to an award of attorney’s fees be-
cause the debtor acted in bad faith with
respect to the debtor and caused the
debtor unnecessary trouble and expenses,
but the corporation was not awarded fees,
as it failed on a substantial amount of its
damage claims, and its claims were sig-
nificantly overstated, which extended the
litigation and thwarted any efforts at
resolution that the debtor attempted. Hot
Shot Kids Inc. v. Pervis (In re Pervis), 512
B.R. 348, 2014 Bankr. LEXIS 2496
(Bankr. N.D. Ga. 2014).

Jury charges on attorney’s fees un-
der both O.C.G.A. §§ 13-6-11 and 51-
7-81 improper. — Trial court erred in
charging a jury on attorney’s fees under
O.C.G.A. § 51-7-81 because a claim under
§ 51-7-81 could not be brought as a
counterclaim and was premature. The
jury awarded fees against both the buyers
and buyers’ counsel, which was only
permitted under § 51-7-81 and not under
O.C.G.A. § 13-6-11; because the jury may
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have based the jury’s award on an
improper theory, a new trial on attorney’s
fees was required. Goldsmith v. Peterson,
307 Ga. App. 26, 703 S.E.2d 694, 2010 Ga.
App. LEXIS 1091 (2010).

Underlying tort case must be suc-
cessful. — When a plaintiff’s tort claim
for fraud fails, a derivative claim for at-
torney’s fees also fails. Johnson v.
Johnson, 323 Ga. App. 836, 747 S.E.2d
518, 2013 Ga. App. LEXIS 739 (2013).

Award granted via summary judg-
ment was inappropriate. — Trial court
erred by awarding attorney fees pursuant
to O.C.G.A. § 13-6-11 on summary
judgment because the trial court was
without authority to award attorney fees
on summary judgment since the issue of
fees was for the trier of fact. Sherman v.
Dickey, 322 Ga. App. 228, 744 S.E.2d 408,
2013 Ga. App. LEXIS 484 (2013).

Trial court erred in awarding attorney
fees under O.C.G.A. § 13-6-11 at the
summary judgment stage because
attorney fees under that section were a
question for the jury. Ga. Lottery Corp. v.
Vasaya, 353 Ga. App. 52, 836 S.E.2d 107,
2019 Ga. App. LEXIS 655 (2019).

In a fraudulent transfer case, the trial
court erred in awarding attorney fees un-
der O.C.G.A. § 13-6-11 to the bank as fees
could not be awarded at the
summary-judgment stage of proceedings.
Tuggle v. Ameris Bank, 363 Ga. App. 600,
872 S.E.2d 1, 2022 Ga. App. LEXIS 183
(2022).

Ruling on bad faith could not be
made at motion to dismiss stage. —

Mortgage loan servicer’s argument that
the borrowers’ claim for attorney fees
should be dismissed, given that there was
no evidence that the servicer’s acted in
bad faith, lacked merit because regardless
of whether the servicer acted in bad faith,
the court could not at a motion to dismiss
stage rule as a matter of law that the
servicer had not been stubbornly litigious
or caused the borrowers unnecessary
trouble and expense. Kerfoot v. FNF
Servicing, Inc., No. 1:13-cv-33, 2013 U.S.
Dist. LEXIS 153849 (M.D. Ga. Oct. 25,
2013).

Other elements of damages must be
recoverable. — In an action by the in-
sureds against the insurer related to the

handling of the insureds’ claim against
their homeowners’ insurance policy, the
trial court did not err in granting the
insurer’s motion for judgment on the in-
sured’s claim for attorney fees because the
expenses of litigation were not recoverable
unless other elements of damages were
recoverable; the insurer had prevailed on
each of the substantive counts of the in-
sureds’ complaint; and it necessarily fol-
lowed that the insurer was entitled to
summary judgment on the insured’s claim
for attorney fees. Clary v. Allstate Fire &
Cas. Ins. Co., 340 Ga. App. 351, 795 S.E.2d
757, 2017 Ga. App. LEXIS 29 (2017), cert.
denied, No. S17C1276, 2017 Ga. LEXIS
664 (Ga. Aug. 14, 2017).

When the plaintiff requested findings of
nondischargeability of debt and findings
that a Chapter 7 debtor was not entitled
to a discharge but did not ask the court to
determine any entitlement to damages
under Georgia law, then it appeared that
the plaintiff was not entitled to an award
of attorney’s fees based upon the debtor’s
alleged bad faith conduct as Georgia law
required that an award of fees under the
statute be in addition to an underlying
award of other damages. In re Knight, 574
B.R. 800, 2017 Bankr. LEXIS 2382
(Bankr. N.D. Ga. 2017).

Lost profit damages supported by
evidence. — In an action by the seller of
a gas station against the buyer, alleging
failure to make payments on a note, the
trial court did not err in finding that the
seller breached the parties’ agreement by
failing to install gas pumps; an award of
lost profits due to the delayed installation
was authorized. The seller failed to object
to the buyer’s evidence of unnecessary
trouble and expense and failed to cross-
examine the attorney regarding fees, fail-
ing to preserve an objection to the award
of fees. Spirits, Inc. v. Patel, 350 Ga. App.
153, 828 S.E.2d 381, 2019 Ga. App. LEXIS
258 (2019).

Attorney’s fees. — Trial court’s grant
of a default judgment to the appellee on
the issue of the appellant’s liability on a
promissory note was upheld but the trial
court’s award of damages, interest, and
attorney fees to the appellee was vacated
because material conflicts in the pleadings
existed that had to be resolved before the
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trial court could calculate the value of the
stock on the day the appellee submitted
the June Conversion Notice and could
award that amount as damages. Pure
Hospitality Solutions, Inc. v. Canouse, 347
Ga. App. 592, 820 S.E.2d 434, 2018 Ga.
App. LEXIS 571 (2018).

Appellate attorney fees and ex-
penses not recoverable. — In an action
by the buyer of a restaurant against the
sellers, alleging trespass, conversion, and
breach of contract when the sellers re-
entered the premises after the sale,
changed the locks, and began operating
the restaurant, there was some evidence
supporting the jury’s award of damages to
the buyer. However, it was error to allow
attorney’s fees for the prosecution of a
prior appeal under O.C.G.A. § 13-6-11
because appellate attorney’s fees were not
recoverable under § 13-6-11. Caldwell v.
Church, 353 Ga. App. 141, 836 S.E.2d 594,
2019 Ga. App. LEXIS 647 (2019).

Preclusive effect of bankruptcy. —
Consent judgment that awarded attor-

neys’ fees did not establish malice for
purposes of bankruptcy non-discharge-
ability because fees could have been
awarded for several reasons that were not
related to malice or bad faith. Pioneer
Constr., Inc. v. May (In re May), 518 B.R.
99, 2014 Bankr. LEXIS 3672 (Bankr. S.D.
Ga. 2014).

Remand required. — Trial court erred
in granting summary judgment on the
tobacco farmers’ claim for attorney fees
and expenses of litigation under O.C.G.A.
§ 13-6-11 on a breach of fiduciary claim
because the appellate court remanded
that claim to the trial court for
consideration; thus, any attendant claim
for fees and expenses required such a
remand. Rigby v. Flue-Cured Tobacco
Coop. Stabilization Corp., 327 Ga. App.
29, 755 S.E.2d 915, 2014 Ga. App. LEXIS
257 (2014), cert. denied, No. S14C1205,
2014 Ga. LEXIS 872 (Ga. Oct. 20, 2014).

Attorney fees in abusive litigation
action. — Trial court did not err by deny-
ing the appellant’s motions for directed
verdict and judgment notwithstanding
the verdict on appellee’s claim for attorney
fees because appellee’s two attorneys tes-

tified at the trial regarding their fees for
the abusive litigation lawsuit and were
subject to cross-examination, both pro-
vided their billing rates and the amount
anticipated in trial fees, and counsel and
the appellee testified that the amount of
attorney fees was reasonable. The testi-
mony was not objected to or controverted
by appellant. P&J Bev. Corp. v. Bottle
Shop, LLC, 372 Ga. App. 461, 904 S.E.2d
125, 2024 Ga. App. LEXIS 316 (2024).

Attorney fees not apportioned. —
Award of attorneys’ fees under O.C.G.A.

§ 13-6-11 to a broker in the broker’s
quantum meruit suit against a buyer was
appropriate after the district court found
that the buyer acted in bad faith, and an
apportionment of the fees to account for
the broker’s unsuccessful claims was not
appropriate because the district court
made an explicit finding of bad faith.
Litsky v. G.I. Apparel, Inc., 156 Fed. Appx.
107, 2005 U.S. App. LEXIS 22150 (11th
Cir. 2005), cert. denied, 547 U.S. 1164, 126
S. Ct. 2338, 164 L. Ed. 2d 841, 2006 U.S.
LEXIS 4184 (2006).

Pending motion when final judg-
ment entered does not extend time
for appeal. — Hospital’s motion to dis-
miss an appeal was granted because the
order granting summary judgment was a
final judgment since the order concluded
the case and the fact that the ancillary
issue of the cost award under O.C.G.A.
§ 9-11-4(d) remained pending did not
prevent the judgment from being final for
purposes of O.C.G.A. §§ 5-6-34(a)(1) and
5-6-38(a); thus, the appeal was untimely
since the appeal was brought outside of
the 30-day time frame from the trial
court’s entry of judgment. Edokpolor v.
Grady Mem. Hosp. Corp., 338 Ga. App.
704, 791 S.E.2d 589, 2016 Ga. App. LEXIS
530 (2016), rev’d, 302 Ga. 733, 808 S.E.2d
653, 2017 Ga. LEXIS 978 (2017).

Availability of Section to Defendants

Statute does not apply to
defendants. In a dispute between four
registered representatives (RRs) and their
former firm after the representatives left
the firm and went to a competing firm, the
trial court erred in denying the firm’s
motion for summary judgment on the RRs’
counterclaims for attorney’s fees under
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O.C.G.A. § 13-6-11 because the
counterclaims were compulsory
counterclaims arising out of the RRs’
employment for which fees were not
permitted. HA&W Capital Partners, LLC
v. Bhandari, 346 Ga. App. 598, 816 S.E.2d
804, 2018 Ga. App. LEXIS 426 (2018),
overruled in part, SRM Group, Inc. v.
Travelers Prop. Cas. Co. of Am., 308 Ga.
404, 841 S.E.2d 729, 2020 Ga. LEXIS 235
(2020).

Defendant’s counterclaim not vi-
able. — Trial court erred in awarding a
tenant attorney fees under O.C.G.A.
§ 13-6-11 because the tenant’s
counterclaim was not independent or
viable since as a compulsory counterclaim
that arose out of the same facts as the
complaint, the counterclaim was not
independent and could not support an
award of attorney fees under § 13-6-11; at
the first trial, the tenant admitted and the
evidence showed that it deducted a
mistakenly-paid utility charges from a
rent check and was due nothing under the
counterclaim, and the tenant repeated
those facts to the trial court during the
second trial and explained that it was
seeking recovery of attorney fees only.
Sugarloaf Mills Ltd. P’ship v. Record
Town, Inc., 306 Ga. App. 263, 701 S.E.2d
881, 2010 Ga. App. LEXIS 909 (2010),
overruled in part, SRM Group, Inc. v.
Travelers Prop. Cas. Co. of Am., 308 Ga.
404, 841 S.E.2d 729, 2020 Ga. LEXIS 235
(2020).

Application: In General

Comparison to O.C.G.A. § 9-11-
68(b)(2). — Because provisions of
O.C.G.A. § 9-11-68(b)(2) and O.C.G.A. §
13-6-11 provide for different recoveries
despite using somewhat similar measures
for calculating the respective amount of
damages or sanctions, a prevailing
plaintiff may recover under each statutory
provision without regard to any recovery
under the other. Junior v. Graham, 313
Ga. 420, 870 S.E.2d 378, 2022 Ga. LEXIS
62 (2022).

Substantially related to the ulti-
mate prosecution. — Trial court erred
by failing to grant the plaintiff’s motion
for directed verdict and/or denying the
plaintiff’s motion for JNOV regarding the

plaintiffin-counterclaim’s claim for attor-
ney fees under O.C.G.A. § 13-6-11 because
the plaintiff-in-counterclaim’s trespass
counterclaim arose from the same
transaction and occurrence as the
plaintiff’s claims against the
plaintiff-in-counterclaim, and only a
plaintiff was entitled to attorney’s fees
under § 13-6-11. Vickery Falls, LLC v.
Asih, LLC, 354 Ga. App. 385, 841 S.E.2d
25, 2020 Ga. App. LEXIS 171, overruled in
part, SRM Group, Inc. v. Travelers Prop.
Cas. Co. of Am., 308 Ga. 404, 841 S.E.2d
729, 2020 Ga. LEXIS 235 (2020).

Georgia Court of Appeals held that
award of attorney fees under O.C.G.A. §
13-6-11 was not only available in contract
cases as the fees were allowable under the
statute in equity cases as well. Brooks v.
Brooks, 366 Ga. App. 650, 883 S.E.2d 880,
2023 Ga. App. LEXIS 61 (2023).

Bona fide controversy on contract
prohibited recovery of fees. — Plain-
tiff was not entitled to attorneys’ fees
because the plaintiff’s request was not
supported by the facts as pled in the
complaint or by additional evidence at the
summary judgment stage. The defen-
dant’s failure to make payments under the
parties’ contract did not constitute bad
faith as contemplated by O.C.G.A.
§ 13-6-11 and attorneys’ fees could not be
recovered on the basis of stubborn
litigiousness or on the basis of the plaintiff
having incurred unnecessary expense
because a bona fide controversy remained
as to contractual liability. Silverpop Sys. v.
Leading Mkt. Techs., Inc., 641 Fed. Appx.
849, 2016 U.S. App. LEXIS 196 (11th Cir.
2016).

Attorney’s fees not supportable
without award of relief on underlying
claim. — Because daughters were not
awarded any damages in the year’s sup-
port action, the daughters could not re-
cover attorney fees pursuant to O.C.G.A.
§ 13-6-11. Cabrel v. Lum, 289 Ga. 233,
710 S.E.2d 810, 2011 Ga. LEXIS 437
(2011).

School district employee who had been
terminated from a position as a parapro-
fessional but had been reinstated during
the pendency of the employee’s suit alleg-
ing due process violations was not entitled
to attorney’s fees because the trial court
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properly determined that the employee’s
action was not an ex dilecto action enti-
tling the employee to monetary damages,
and without an award of monetary dam-
ages or other affirmative relief, there
could be no award of attorney’s fees.
Boatright v. Glynn County Sch. Dist., 315
Ga. App. 468, 726 S.E.2d 591, 2012 Ga.
App. LEXIS 322 (2012), cert. denied, No.
S12C1422, 2012 Ga. LEXIS 923 (Ga. Oct.
29, 2012).

Computer contractor that failed to pre-
vail on the contractor’s contract claim
against a state agency based on sovereign
immunity was not entitled to recover at-
torney’s fees. Ga. Dep’t of Cmty. Health v.
Data Inquiry, LLC, 313 Ga. App. 683, 722
S.E.2d 403, 2012 Ga. App. LEXIS 50
(2012).

Because the borrower failed to state a
claim upon which relief could be granted
with respect to the borrower’s substantive
claims for relief, the borrower was not
entitled to attorney fees. Sparra v.
Deutsche Bank National Trust Company,
336 Ga. App. 418, 785 S.E.2d 78, 2016 Ga.
App. LEXIS 191 (2016).

Because the former employee did not
prevail on the claim for damages, the trial
court correctly concluded that the former
employee was not entitled to attorney’s
fees. O’Connor v. Fulton County, 302 Ga.
70, 805 S.E.2d 56, 2017 Ga. LEXIS 781
(2017).

Award vacated when underlying
judgment reversed. — In a suit chal-
lenging a county board of commissioners’
decision to abandon a road, since the de-
cision in favor of the challengers setting
aside the abandonment decision was re-
versed, the challengers were no longer the
prevailing party and, therefore, the award
of attorney fees in the challengers’ favor
under O.C.G.A. § 13-6-11 was vacated.
Scarborough v. Hunter, 293 Ga. 431, 746
S.E.2d 119, 2013 Ga. LEXIS 613 (2013).

Fee award proper. — Counsel’s evi-
dence of the hours worked, the costs in-
curred, and a reasonable hourly fee suffi-
ciently supported a fee award since no
evidence was presented that the hourly
rate was unreasonable or that the hours
claimed were inflated, nor was counsel’s

testimony effectively impeached.
Malphurs v. Cooling Towers Sys., 709 Fed.
Appx. 935, 2017 U.S. App. LEXIS 18005
(11th Cir. 2017).

There was ample evidence to support
the award of attorney fees as counsel
testified as to counsel’s experience and
hourly rate, that of an associate, and de-
fense counsel neither objected to nor con-
troverted the testimony offered. Whitaker
Farms, LLC v. Fitzgerald Fruit Farms,
LLC, 347 Ga. App. 381, 819 S.E.2d 666,
2018 Ga. App. LEXIS 527 (2018), cert.
denied, No. S19C0294, 2019 Ga. LEXIS
429 (Ga. June 3, 2019), cert. denied, No.
S19C0293, 2019 Ga. LEXIS 411 (Ga. June
3, 2019).

Application: Specific Examples

Not presumed trial court relied on
statute. — Inasmuch as the trial court
repeatedly cited O.C.G.A. § 9-15-14 and
did not invoke or cite O.C.G.A.§ 13-6-11,
it was not presumed the trial court relied
on that statute to deny fees under
O.C.G.A. § 9-15-14. O’Leary v. Whitehall
Constr., 288 Ga. 790, 708 S.E.2d 353, 2011
Ga. LEXIS 262 (2011).

Nuisance actions against
municipalities

Contingency fee permitted in litiga-
tion concerning sexual assault. — Evi-
dence that the contingency fee was cus-
tomary for the kind of case at issue, sexual
assault by an employee on a patient, and
evidence of the amount and type of work
done supported the attorney fee award.
Taylor v. Devereux Foundation, 316 Ga.
44, 885 S.E.2d 671, 2023 Ga. LEXIS 63
(2023).

Litigation expenses considered
when city acted in bad faith. Because
there was some evidence that the city
acted in bad faith with respect to the 2017
project as the plaintiff offered evidence
that the city never conducted a hydrology
study in 2017, despite the plaintiff’s claim
that the 2012 project had caused storm-
water runoff on the plaintiff’s property,
refused to factor into the 2017 project that
the 2012 construction had dramatically
increased the flow of water on the plain-
tiff’s property, failed to include certain
work in the 2017 project because the
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plaintiff had not been cooperative, and did
not remediate the continuing erosion and
other problems following the construction
in 2017, the city’s motion for a directed
verdict as to litigation expenses was de-
nied. City of Lawrenceville v. Alford, 366
Ga. App. 226, 881 S.E.2d 474, 2022 Ga.
App. LEXIS 541 (2022).

Attorney’s fees in breach of con-
tract suit. — Trial court did not err in
directing a verdict against a bank on the
bank’s counterclaims for attorney fees be-
cause the counterclaims were based on
having to defend against a complaint for
breach of contract and wrongful foreclo-
sure; since success on the bank’s counter-
claims would amount to a recovery of
damages for merely having been sued by a
corporation and the corporate owner,
O.C.G.A. § 13-6-11 precluded the bank
from recovering attorney fees. Canton
Plaza, Inc. v. Regions Bank, Inc., 315 Ga.
App. 303, 732 S.E.2d 449, 2012 Ga. App.
LEXIS 368 (2012).

Trial court properly awarded attorney
fees in the amount of $55,000 in a breach
of contract case pursuant to O.C.G.A.
§ 13-6-11 in favor of plaintiff because the
trial court had substantial evidence,
including affidavits, testimony, and billing
statements, concerning the proportion of
fees expended on the breach of contract
and rescission claims, and made an award
within the range of the evidence before it.
Fowler’s Holdings, LLLP v. CLP Family
Invs., L.P., 318 Ga. App. 73, 732 S.E.2d
777, 2012 Ga. App. LEXIS 852 (2012).

After an employer’s breach of contract
and tort claims against a temporary staff-
ing company failed, a claim for attorneys’
fees was derivative and could only survive
to the extent that the underlying claims
survived. Triad Constr. Co. v. Robert Half
Int’l, 679 Fed. Appx. 748, 2017 U.S. App.
LEXIS 2190 (11th Cir. 2017).

In a breach of contract case, the trial
court properly granted the licensor sum-
mary judgment on its claim for attorney
fees based on bad faith because the trial
court identified several grounds on which
a jury could conclude that the licensee
acted in bad faith, was stubbornly liti-
gious, or caused the licensor unnecessary
trouble and expense and the licensor was
granted summary judgment on all of the

licensee’s counterclaims. Mueller Sys.,
LLC v. SIPCO, LLC, 375 Ga. App. 106, 913
S.E.2d 802, 2025 Ga. App. LEXIS 107
(2025).

Basis for fees shown against prop-
erty association on behalf of owners.
— Trial court erred by granting summary
judgment to a subdivision association on
the lot owners’ claim for attorney fees and
litigation expenses under O.C.G.A.
§ 13-6-11 because the evidence showed
that the association improperly
conditioned the combination of the
owners’ lots on the owners’ execution of an
unnecessary affidavit and, after the
owners sued the association, although the
association eventually conceded that the
association considered the lots combined,
the association refused to adjust the
setback lines unless and until the owners
resubmitted the owners’ plans. Henderson
v. Sugarloaf Residential Prop. Owners
Ass’n, 320 Ga. App. 544, 740 S.E.2d 273,
2013 Ga. App. LEXIS 233 (2013).

No fee in employer’s claim for
money had and received. — Because
an employer did not prevail on the em-
ployer’s claims of money had and received,
and unjust enrichment against a retired
employee who was allegedly overpaid, the
employer was not entitled to attorneys’
fees and expenses pursuant to O.C.G.A.
§ 13-6-11. Graphic Packaging Holding Co.
v. Humphrey, 416 Fed. Appx. 1, 2010 U.S.
App. LEXIS 23718 (11th Cir. 2010).

Attorney’s fees in landlord/tenant
relationship. — Although a trial court
erred in awarding a tenant attorney fees
under O.C.G.A. § 13-6-11 because the
tenant’s counterclaim was not
independent or viable, the error was
harmless since attorney fees were
authorized under an amended lease
provision allowing attorney fees to the
prevailing party; the landlord was not
misled or denied the opportunity to defend
or offer evidence on the issue because at
the first trial, the tenant asserted that it
was seeking attorney fees as the
prevailing party, and at the second trial,
the tenant stated in its opening statement
that in addition to seeking attorney fees
under § 13-6-11, it was seeking and
introducing evidence of attorney fees as
recoverable under the lease provision, and

13-6-11 13-6-11DAMAGES AND COSTS GENERALLY

912025 Supp.



having failed to make a contemporaneous
objection when the arguments were raised
and the evidence introduced, the landlord
implicitly consented to the amendment of
the pleadings to include the claim and
waived any objections thereto. Sugarloaf
Mills Ltd. P’ship v. Record Town, Inc., 306
Ga. App. 263, 701 S.E.2d 881, 2010 Ga.
App. LEXIS 909 (2010), overruled in part,
SRM Group, Inc. v. Travelers Prop. Cas.
Co. of Am., 308 Ga. 404, 841 S.E.2d 729,
2020 Ga. LEXIS 235 (2020).

Trial court did not err by awarding the
tenants attorney fees under O.C.G.A.
§ 13-1-11 because the plain terms of the
parties’ lease authorized the award of
reasonable attorney fees and costs. Anglin
v. Moore, 332 Ga. App. 346, 771 S.E.2d
525, 2015 Ga. App. LEXIS 284 (2015).

Homeowner’s association not en-
titled to attorney’s fees. — Because the
original complaint for equitable relief did
not put the homeowners on notice that the
association was seeking attorney fees and
expenses under O.C.G.A. § 13-6-11, and
because the associations’ claim for
attorney fees and expenses was contained
only in the association’s amended
complaint, the association was not
entitled to a default judgment on that
claim. Water’s Edge Plantation
Homeowner’s Ass’n, Inc. v. Reliford, 315
Ga. App. 618, 727 S.E.2d 234, 2012 Ga.
App. LEXIS 389 (2012).

Attorney’s fees recoverable in in-
tentional tort action. — In a beneficia-
ry’s suit against a trust’s attorneys and
trustee, the trial court erred in finding
that attorney’s fees under O.C.G.A.
§ 13-6-11 and punitive damages under
O.C.G.A. § 51-12-5.1(b) were not
available because the beneficiary’s claims
for breach of fiduciary duty, conversion,
and wrongful eviction should have
remained in the case. Kahn v. Britt, 330
Ga. App. 377, 765 S.E.2d 446 (2014).

Defendant’s counterclaim did not
arise separately from plaintiff’s
claim. — Because the property owner’s
counterclaim to quiet title did not arise
separately from the bank’s claim to reform
the deed and void the foreclosure, the trial
court did not err in dismissing the prop-
erty owner’s claim for attorney fees.
Cronan v. JP Morgan Chase Bank, N.A.,

336 Ga. App. 201, 784 S.E.2d 57, 2016 Ga.
App. LEXIS 147 (2016), overruled in part,
SRM Group, Inc. v. Travelers Prop. Cas.
Co. of Am., 308 Ga. 404, 841 S.E.2d 729,
2020 Ga. LEXIS 235 (2020).

Trial court erred in granting the plain-
tiffs summary judgment on the litigation
expense counterclaim asserted by the de-
fendants because questions of fact re-
mained with respect to the defendants’
derivative counterclaim for litigation ex-
penses, particularly regarding the co-ten-
ancy agreement; thus, summary judg-
ment was improper as to that
counterclaim. 6428 Church St. v. SM
Corrigan, LLC, 352 Ga. App. 437, 834
S.E.2d 603, 2019 Ga. App. LEXIS 523
(2019), cert. denied, No. S20C0468, 2020
Ga. LEXIS 386 (Ga. May 18, 2020), cert.
denied, No. S20C0473, 2020 Ga. LEXIS
399 (Ga. May 18, 2020).

When expenses sought for counter-
claim. — Trial court correctly granted
summary judgment to the plaintiffs on the
defendants’ counterclaim for litigation ex-
penses based solely on O.C.G.A.
§ 13-6-11, because the Code section did
not permit the recovery of expenses
incurred in defending a lawsuit and the
record showed that the defendants did not
assert a substantive counterclaim against
the plaintiffs. 6428 Church St. v. SM
Corrigan, LLC, 352 Ga. App. 437, 834
S.E.2d 603, 2019 Ga. App. LEXIS 523
(2019), cert. denied, No. S20C0468, 2020
Ga. LEXIS 386 (Ga. May 18, 2020), cert.
denied, No. S20C0473, 2020 Ga. LEXIS
399 (Ga. May 18, 2020).

Application in inverse condemna-
tion cases. — In an inverse condemna-
tion action, the trial court erred in exclud-
ing evidence on the property owners’ claim
for attorney fees, alleging that the county
acted in bad faith and was stubbornly
litigious and caused the property owners
unnecessary trouble and expense.
Pribeagu v. Gwinnett County, 336 Ga.
App. 753, 785 S.E.2d 567, 2016 Ga. App.
LEXIS 228 (2016).

Genuine issues of fact remained for trial
in a claim by homeowners against a
county for inverse condemnation arising
out of an alleged continuing nuisance from
the county’s failure to maintain and repair
storm water drainage systems, given ex-
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pert and lay testimony regarding the
flooding amounts. The county could be
liable for attorney’s fees under O.C.G.A.
§ 13-6-11. Hayman v. Paulding County,
349 Ga. App. 77, 825 S.E.2d 482, 2019 Ga.
App. LEXIS 107 (2019).

Actions based on insurer’s bad faith
refusal to pay insurance claim. —

Mortgagee’s claim for expenses of litiga-
tion, including attorney fees under
O.C.G.A. § 13-6-11 was not authorized in
the mortgagee’s action against an insurer
seeking payment of insurance proceeds
because the penalties contained in
O.C.G.A. § 33-4-6 were the exclusive
remedies for an insurer’s bad faith refusal
to pay insurance proceeds. Balboa Life &
Cas., LLC v. Home Builders Fin., 304 Ga.
App. 478, 697 S.E.2d 240, 2010 Ga. App.
LEXIS 562 (2010).

In a suit by a mortgagee against an
insurer for bad faith, the insurer should
have been granted summary judgment on
the mortgagee’s claims for bad faith dam-
ages and attorney fees under O.C.G.A.
§ 33-4-6 for a refusal to pay and attorney
fees under O.C.G.A. § 13-6-11 because the
insurer had paid the claim to the
mortgagor and the mortgagee jointly and
the mortgagor’s agent had fraudulently
endorsed the check; attorney’s fees were
not available because penalties were the
exclusive remedy. Auto-Owners Ins. Co. v.
Hale Haven Props., 346 Ga. App. 39, 815
S.E.2d 574, 2018 Ga. App. LEXIS 330
(2018), cert. denied, No. S18C1418, 2019
Ga. LEXIS 88 (Ga. Jan. 22, 2019), cert.
denied, No. S18C1423, 2019 Ga. LEXIS 75
(Ga. Jan. 22, 2019).

Lenders claim for O.C.G.A. § 13-6-11
attorney fees against the title company
failed as a matter of law because O.C.G.A.
§ 33-4-6 provided the exclusive remedy for
an insured’s claim of bad faith failure to
pay policy proceeds. Groundfloor Holdings
GA v. WFG Nat. Title Ins. Co., 375 Ga.
App. 6, 914 S.E.2d 424, 2025 Ga. App.
LEXIS 138 (2025).

Recoverable in trust beneficiary’s
claim against trustee and attorneys.
— In a trust beneficiary’s claim against a
co-trustee and attorneys for the trust for
breach of fiduciary duty, conversion, and
wrongful eviction and trespass, because
issues of fact remained as to those claims,

the beneficiary’s claims for bad faith ex-
penses of litigation and punitive damages
were not subject to summary judgment.
Kahn v. Britt, 330 Ga. App. 377, 765
S.E.2d 446, 2014 Ga. App. LEXIS 834
(2014).

Willful divesting of trust. — In a
trustee’s suit against a company and the
company’s manager (defendants) for in-
terfering with trust assets, the trial court
erred by granting summary judgment to
the defendants on the trustee’s claim for
punitive damages and litigation expenses
because the trustee offered evidence that
the defendants willfully violated the part-
nership agreement and divested the trust
of a valuable asset, which raised material
factual questions as to whether such con-
duct supported such damages. Schinazi v.
Eden, 338 Ga. App. 793, 792 S.E.2d 94,
2016 Ga. App. LEXIS 549 (2016), cert.
denied, No. S17C0487, 2017 Ga. LEXIS
393 (Ga. May 15, 2017), cert. denied, No.
S17C0486, 2017 Ga. LEXIS 399 (Ga. May
15, 2017).

Denial in bankruptcy non-dis-
chargeability matter. — Creditor who
loaned 503,170 Euros to a debtor before
the debtor moved to the United States and
declared Chapter 7 bankruptcy proved
that the debtor was ineligible under 11
U.S.C. § 727 to have the debt discharged
because the debtor made a false oath in
conjunction with the bankruptcy case by
testifying falsely that the debtor did not
sign an Acknowledgement of Debt the
creditor offered as evidence of the debt;
however, the creditor was not entitled to
punitive damages under O.C.G.A.
§ 51-12-5.1 or an award of attorney’s fees
and costs under O.C.G.A. § 13-6-11
because those statutes did not apply in an
adversary proceeding filed pursuant to 11
U.S.C. § 727. Locci v. Siewe (In re Siewe),
No. 14-60345-WLH, No. 14-5321, 2017
Bankr. LEXIS 1617 (Bankr. N.D. Ga. June
13, 2017), aff’d, No. 1:17-CV-2386-CAP,
2017 U.S. Dist. LEXIS 215521 (N.D. Ga.
Oct. 10, 2017).

Sufficient basis had not been offered to
support either an award of attorney’s fees
or a ruling that the fees were nondis-
chargeable under 11 U.S.C. § 523(a)(6)
because it had not been shown that the
attorney’s fees sought by the creditor

13-6-11 13-6-11DAMAGES AND COSTS GENERALLY

932025 Supp.



arose from the willful and malicious
conduct forming the basis of the
nondischargeability claim. Law Offices of
Robert Pagniello, P.C. v. Bryan (In re
Bryan), No. 18-60800-PMB, No. 18-5243,
2019 Bankr. LEXIS 486 (Bankr. N.D. Ga.
Feb. 15, 2019).

Attorney’s fees in dischargeability
proceeding. — Plaintiff failed to cite any
authority for the proposition that an
award of attorney’s fees under O.C.G.A.
§ 13-6-11 was appropriate in a
dischargeability proceeding under the
Bankruptcy Code and did not offer any
admissible evidence that would support
an award of attorney’s fees for the instant
adversary proceeding in connection with a
motion for summary judgment. Peoples
Bank v. Abernathy (In re Abernathy), No.
17-55926-JWC, No. 17-5170, 2019 Bankr.
LEXIS 1004 (Bankr. N.D. Ga. Apr. 1,
2019).

Attorney’s fees in piercing corpo-
rate veil. — Because a corporation’s offi-
cers abused the corporate form and disre-
garded the corporation’s separateness by
commingling properties, failed to observe
corporate formalities, undercapitalized
the corporation, and committed fraud at a
real estate closing, a trial court did not err
in holding the officers liable for a judg-
ment against the corporation obtained by
homeowners and in ordering the home-
owners to pay the homeowners’ attorney
fees. Christopher v. Sinyard, 313 Ga. App.
866, 723 S.E.2d 78, 2012 Ga. App. LEXIS
88 (2012).

Bad faith breach of construction
contract. — Trial court did not err in
denying homeowners’ motion for directed
verdict and allowing the issue of attorney
fees to go to the jury because there was
evidence from which the jury could have
concluded that the homeowners willfully
failed to disclose and/or misrepresented to
a builder certain construction costs that
otherwise should have been included in
the calculation of the builder’s compensa-
tion; that evidence would authorize a find-
ing of something other than a good-faith
belief on the part of the homeowners that
the builder was asking the homeowners to
pay more than the homeowners were con-
tractually obligated to pay. Harris v. Tutt,
306 Ga. App. 377, 702 S.E.2d 707, 2010
Ga. App. LEXIS 948 (2010).

Sellers’ bad faith in retaining ear-
nest money. — In a home buyer’s suit to
recover earnest money based on damage
to the home, because there was evidence
on both sides of the question regarding the
nature of the damage, and the seller at-
tempted some repairs and extended the
closing date, the trial court was autho-
rized to find a lack of bad faith that would
support an attorney fee award against the
seller under O.C.G.A. § 13-6-11. Rivers v.
South Auction & Realty, 351 Ga. App. 179,
830 S.E.2d 636, 2019 Ga. App. LEXIS 419
(2019), cert. denied, No. S19C1566, 2020
Ga. LEXIS 159 (Ga. Feb. 28, 2020).

Attorney’s fees in bankruptcy ac-
tion. — Chapter 7 debtor was collaterally
estopped from relitigating a creditor’s
claim for a determination of nondis-
chargeability per 11 U.S.C. § 523(a)(6) of
a state court judgment for damages for
malicious prosecution and intentional
infliction of emotional distress because
the state court litigation met all of the
requirements for the application of that
doctrine. Moreover, the nondischargeable
debt included amounts awarded as
attorneys fees per O.C.G.A. § 13-6-11.
Kasper v. Turnage (In re Turnage), 460
B.R. 341, 2011 Bankr. LEXIS 4729
(Bankr. N.D. Ga. 2011).

Although term “bad faith” in Georgia
statute allowing for recovery of attorney’s
fees did not per se equate to a deliberate
or willful injury, facts found by an arbitra-
tor formed the basis for a nondischarge-
ability judgment under the Bankruptcy
Code. Arbitrator’s findings that debtor in-
tentionally failed to bill and collect from
the debtor’s patients and that the debtor
shredded patient files were sufficient for
the bankruptcy court to conclude that the
debtor willfully intended to injure the
creditor and that the debtor’s actions were
malicious, wrongful, and without just
cause. Tenet South Fulton, Inc. v. Demps,
506 B.R. 163, 2014 Bankr. LEXIS 563
(Bankr. N.D. Ga. 2014).

LLC that declared Chapter 11 bank-
ruptcy committed trespass in violation of
O.C.G.A. § 51-9-10 when the LLC
interfered with a pilot’s right to use an
airport the LLC owned after the LLC gave
the pilot permission to do so, but the
pilot’s right was limited to use of the
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taxiways and runway and the pilot
violated O.C.G.A. § 51-9-10 by entering
the airport for other purposes after being
told not to do so; although the court
awarded the LLC $100 for the pilot’s
trespass and the pilot $600 for the LLC’s
trespass, neither party showed that the
opposing party committed a private
nuisance in violation of Georgia law, and
the court refused to award punitive
damages under O.C.G.A. § 51-12-5.1 or
attorney’s fees under O.C.G.A. § 13-6-11
to either party. Flyboy Aviation Props.,
LLC v. Franck (In re Flyboy Aviation
Props., LLC), 525 B.R. 510, 2015 Bankr.
LEXIS 548 (Bankr. N.D. Ga. 2015).

Negligence suit involving contested
amount of damages and proximate
cause. — Trial court did not err in refus-
ing to submit plaintiffs’ claim under
O.C.G.A. § 13-6-11 for attorney fees to the
jury because the record showed that a
bona fide controversy existed throughout
the litigation, the record contained
evidence that defendants genuinely
disputed the amount of plaintiffs’
damages and the issue of the proximate
cause of certain injuries, and there was no
evidence that defendants forced plaintiffs
to resort to litigation or caused them
unnecessary trouble and expense. Horton
v. Dennis, 325 Ga. App. 212, 750 S.E.2d
493, 2013 Ga. App. LEXIS 965 (2013),
cert. denied, No. S14C0571, 2014 Ga.
LEXIS 464 (Ga. June 2, 2014).

Mere negligent violation of traffic
law insufficient evidence of bad faith.
— In a suit arising out of an automobile
accident, the lower appellate court erred
in determining that the mere negligent
violation of a traffic law was sufficient
evidence of bad faith to support an award
of expenses of litigation under O.C.G.A. §
13-6-11, therefore, there was insufficient
evidence of bad faith to submit the issue to
the jury. Love v. McKnight, 321 Ga. 196,
913 S.E.2d 614, 2025 Ga. LEXIS 48
(2025).

Fees in dispute over repairs of ve-
hicle. — Truck repairer’s failures to re-
pair an owner’s truck to the owner’s sat-
isfaction or to agree on a trade-in price for
the truck could not have justified the
submission of attorney fees to the jury
pursuant to O.C.G.A. § 13-6-11, such that

the trial court properly granted a directed
verdict under O.C.G.A. § 9-11-50 to the
repairer. Puckette v. John Bailey
Pontiac-Buick-GMC Truck, Inc., 311 Ga.
App. 138, 714 S.E.2d 750, 2011 Ga. App.
LEXIS 707 (2011).

General contractor prevailing in
federal claim. — To the extent the gen-
eral contractor prevailed on the contrac-
tor’s 11 U.S.C. § 523(a)(2)(A) claim and
could establish circumstances that
O.C.G.A. § 13-6-11 specified, the general
contractor could recover attorney’s fees.
Hensler & Beavers Gen. Contrs., Inc. v.
Sanford (In re Sanford), No.
11-43035-PWB, No. 11-4063, 2011 Bankr.
LEXIS 5222 (Bankr. N.D. Ga. Dec. 22,
2011).

Attorney’s fees award not sup-
ported. — Investment bank partner was
not entitled to attorney fees predicated on
the successful prosecution of the invest-
ment bank partner’s guaranty counter-
claim against a partner who guaranteed
the partnership’s debts to the investment
bank partner because the trial court prop-
erly granted summary judgment to the
guaranty partner on the guaranty coun-
terclaim and a bona fide controversy ex-
isted as to the investment bank partner’s
breach of fiduciary duty counterclaim.
AAF-McQuay, Inc. v. Willis, 308 Ga. App.
203, 707 S.E.2d 508, 2011 Ga. App. LEXIS
155 (2011).

Trial court erred when the court
awarded the decedent’s estate the attor-
ney fees that were expended in a previous
will contest in another court as no deter-
mination for the fees was made in that
court. In re Estate of Tapley, 312 Ga. App.
234, 718 S.E.2d 92, 2011 Ga. App. LEXIS
927 (2011).

In a breach of contract action by a city
against the Georgia Interlocal Risk Man-
agement Agency, the trial court did not err
in denying the city’s claim for attorney
fees because the city failed to show that it
was entitled to such fees under O.C.G.A.
§ 13-6-11, given that it was not entitled to
an award of damages on the underlying
claim. City of College Park v. Georgia
Interlocal Risk Mgmt. Agency, 313 Ga.
App. 239, 721 S.E.2d 97, 2011 Ga. App.
LEXIS 876 (2011), cert. denied, No.
S12C0666, 2012 Ga. LEXIS 711 (Ga. Sept.
10, 2012).
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Indemnity provision in a title insurance
agency agreement did not expressly pro-
vide for attorney fees; because attorney
fees were not recoverable absent an ex-
press provision in the contract, the title
insurer was not entitled to summary judg-
ment on the insurer’s claim for attorney’s
fees against the closing attorney. Doss &
Assocs. v. First Am. Title Ins. Co., 325 Ga.
App. 448, 754 S.E.2d 85, 2013 Ga. App.
LEXIS 1005 (2013), cert. denied, No.
S14C0680, 2014 Ga. LEXIS 420 (Ga. May
19, 2014), cert. denied, No. S14C0660,
2014 Ga. LEXIS 416 (Ga. May 19, 2014).

Trial court erred in awarding attorney’s
fees to the contractor because a plaintiff-
in-counterclaim could not recover those
fees when the counterclaim arose out of
the same transaction underlying the com-
plaint and the contractor’s counterclaims
were in the nature of compulsory counter-
claims. Graybill v. Attaway Constr. &
Assocs., 341 Ga. App. 805, 802 S.E.2d 91,
2017 Ga. App. LEXIS 284 (2017),
overruled in part, SRM Group, Inc. v.
Travelers Prop. Cas. Co. of Am., 308 Ga.
404, 841 S.E.2d 729, 2020 Ga. LEXIS 235
(2020).

There was no merit to the condo owner’s
assertion that the trial court erred by
granting summary judgment on its re-
quests for punitive damages and attorney
fees and expenses of litigation under
O.C.G.A. § 13-6-11 because the derivative
claims failed when the main claims failed.
A Crystal Enterprises v. River W. Condo.
Ass’n, 367 Ga. App. 257, 885 S.E.2d 315,
2023 Ga. App. LEXIS 140 (2023).

Expenses of litigation not recover-
able in conjunction with compulsory
counterclaim. — Defendant could not
recover its expenses of litigation under
O.C.G.A. § 13-6-11 in conjunction with its
counterclaim for improper retention of
property, because that claim was clearly a
compulsory counterclaim. Tri-State
Consumer Ins. Co. v. LexisNexis Risk
Solutions, Inc., 858 F. Supp. 2d 1359, 2012
U.S. Dist. LEXIS 61768 (N.D. Ga. 2012).

Expenses of litigation recoverable
in the absence of a claim for damages.
— Defendant could recover expenses of
litigation in connection with a substantive
claim that sought only an injunction and
specific performance rather than damages

because Georgia law clearly authorized
the recovery of attorney’s fees under
O.C.G.A. § 13-6-11 in connection with
claims that sought equitable, and not just
legal, relief. Tri-State Consumer Ins. Co.
v. LexisNexis Risk Solutions, Inc., 858 F.
Supp. 2d 1359, 2012 U.S. Dist. LEXIS
61768 (N.D. Ga. 2012).

Expenses of litigation not recover-
able for conduct during course of liti-
gation. — Defendant could not recover
expenses of litigation as a result of plain-
tiff’s having allegedly asserted baseless
claims because such conduct occurred dur-
ing the course of the litigation rather than
in connection with the transactions under-
lying the litigation. Tri-State Consumer
Ins. Co. v. LexisNexis Risk Solutions, Inc.,
858 F. Supp. 2d 1359, 2012 U.S. Dist.
LEXIS 61768 (N.D. Ga. 2012).

Sanctionable conduct occurring
during litigation. — Award of attorney
fees was reversed because the record was
clear that the property owner sought at-
torney fees pursuant to O.C.G.A.
§ 13-6-11, and the civil court made the
court’s award explicitly under that Code
section, but the allegedly sanctionable
conduct cited occurred as part of the
litigation, namely, in the 30 days leading
up to trial; therefore, a fee award under
O.C.G.A. § 13-6-11 was not authorized
because that Code section addressed
conduct arising from the underlying
transaction. Cheatham Fletcher Scott
Architects, P.C. v. Hull 2000, LLLP, 352
Ga. App. 691, 835 S.E.2d 644, 2019 Ga.
App. LEXIS 614 (2019).

Bad Faith, Fraud, and Deceit

Bad faith in original cause of ac-
tion. — Trial court did not err by denying
a former employee benefits plan adminis-
trator’s motions for judgment as a matter
of law on a client’s claim for litigation
expenses under O.C.G.A. § 13-6-11
because there was evidence that the
administrator acted in bad faith; the
evidence also authorized the jury to find
that the administrator’s fraud hindered
the client from discovering the client’s
cause of action because there was
evidence that a close scrutiny of the
administrator’s invoices would not have
disclosed the cause of action. Hewitt
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Assocs., LLC v. Rollins, Inc., 308 Ga. App.
848, 708 S.E.2d 697, 2011 Ga. App. LEXIS
292 (2011).

Employer’s motion for summary judg-
ment was denied as to the employees’
claim of bad faith because the employer’s
motion for summary judgment was re-
quired to be denied as to several of the
employees’ claims. Pinder v. John
Marshall Law Sch., LLC, 11 F. Supp. 3d
1208, 2014 U.S. Dist. LEXIS 42978 (N.D.
Ga. 2014).

Bad faith may be found despite ex-
istence of bona fide controversy. —

Award of attorneys’ fees under O.C.G.A.
§ 13-6-11 to a broker in the broker’s
quantum meruit suit against a buyer was
appropriate, even if a bona fide
controversy existed, since the district
court specifically found that the buyer
acted in bad faith, was stubbornly
litigious, and caused the broker
unnecessary expense and trouble. Litsky
v. G.I. Apparel, Inc., 156 Fed. Appx. 107,
2005 U.S. App. LEXIS 22150 (11th Cir.
2005), cert. denied, 547 U.S. 1164, 126 S.
Ct. 2338, 164 L. Ed. 2d 841, 2006 U.S.
LEXIS 4184 (2006).

Award not limited to amount per-
taining to particular issue. — Award of
attorney fees based on bad faith were
upheld because each of the defendants
was found liable for bad faith, and the fees
incurred before one appellant was added
to the complaint were substantially re-
lated to the appellee’s ultimate success at
trial. Interfinancial Midtown, Inc. v.
Choate Constr. Co., 343 Ga. App. 793, 806
S.E.2d 255, 2017 Ga. App. LEXIS 479
(2017).

Surety claim brought in bad faith.
— Trial court properly awarded the surety
company a bad faith attorney fee award
and struck the counterclaim because the
purchaser’s bad faith counterclaim
against the surety company as a corporate
surety was not only brought under an
inapplicable statute, namely O.C.G.A.
§ 13-6-11, but failed to meet the basic
pleading requirements under § 13-6-11.
Hicks v. Gabor, 354 Ga. App. 714, 841
S.E.2d 42, 2020 Ga. App. LEXIS 183
(2020).

Store acted in bad faith following
slip and fall accident. — In a slip and
fall case, the trial court properly con-

cluded that the store acted in bad faith
because the manager did not follow store
policy, failed to preserve videos of the
accident, and then manipulated the evi-
dence by changing the direction in which
the cameras were pointed; because the
spoliation of evidence prejudiced the cus-
tomer by causing the customer the unnec-
essary expense of bringing a lawsuit when
the videos might have shown there was no
dispute as to the store’s liability, the trial
court did not err by denying the store’s
motion for a directed verdict on the issue
of attorney fees and expenses of litigation
under O.C.G.A. § 13-6-11. The Kroger Co.
v. Walters, 319 Ga. App. 52, 735 S.E.2d 99,
2012 Ga. App. LEXIS 1030 (2012).

Evidence sufficient to award attor-
ney’s fees. — Trial court erred in dismiss-
ing a camp’s claims for attorney fees and
expenses of litigation because there was
some evidence from which the jury could
determine that a marina acted in bad
faith during the erection of a dock; al-
though the marina knew that the camp
opposed having the dock on their property,
the marina took no action to remove it.
Camp Cherokee, Inc. v. Marina Lane,
LLC, 316 Ga. App. 366, 729 S.E.2d 510,
2012 Ga. App. LEXIS 563 (2012).

Application of Bad Faith, Fraud, and
Deceit

Bad faith in sale of company. —
Plaintiffs failed to demonstrate that

genuine issues of material fact existed
with respect to the defendant’s alleged
breach of a contract to purchase a hospi-
tal; there was likewise no evidence that
the defendant acted in bad faith, was
stubbornly litigious, or caused the plain-
tiffs unnecessary trouble and expense, so
summary judgment on the issue of attor-
ney’s fees was warranted. St. Joseph
Hosp. v. Health Mgmt. Assocs., No. CV
107-104, 2011 U.S. Dist. LEXIS 33715
(S.D. Ga. Mar. 30, 2011), aff’d, 705 F.3d
1289, 2013 U.S. App. LEXIS 1620 (11th
Cir. 2013).

Bad faith in sale of used medical
equipment. — Debtor established that
the debtor was entitled to damages for
tortious interference with the debtor’s re-
sale of medical equipment from defendant
manufacturers. Bad faith under O.C.G.A.
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Application of Bad Faith, Fraud, and
Deceit (Cont’d)

§ 13-6-11 required more than bad
judgment or negligence, but debtor
established a dishonest purpose and
breach of known duty. Bailey v. Hako-Med
USA, Inc. (In re Bailey), No. 09-4002, 2010
Bankr. LEXIS 6300 (Bankr. S.D. Ga. Nov.
16, 2010).

Bad faith not shown in suit involv-
ing auto repairs. — In a suit for fraud
and other claims, the trial court erred by
denying the defendants’ motions for a di-
rected verdict and judgment notwith-
standing the verdict on the issue of attor-
ney fees because the record made clear
that there was a bona fide controversy
regarding the defendants’ liability since
the evidence did not demand a finding
that the defendants were negligent or that
any negligence was the sole cause of the
plaintiff’s damages; thus, the plaintiff was
not entitled to attorney fees under
O.C.G.A. § 13-6-11. Vol Repairs II, Inc. v.
Knighten, 322 Ga. App. 416, 745 S.E.2d
673, 2013 Ga. App. LEXIS 531 (2013).

Bad faith in breach of promise to
marry. — Because a mother presented
some evidence to show that the father of
her child acted in bad faith in connection
with his promise to marry, given that he
was involved in another relationship at
the time he proposed and gave her a
$10,000 ring, an award of $6,500 in attor-
ney fees was upheld. Kelley v. Cooper, 325
Ga. App. 145, 751 S.E.2d 889, 2013 Ga.
App. LEXIS 979 (2013).

Lessee acted in bad faith. — In an
action for claims arising from a commer-
cial property lease agreement, the trial
court did not err in denying the lessee’s
motion for summary judgment on the les-
sor’s claim for attorney fees under
O.C.G.A. § 13-6-11 because, however
willing the lessee might have become later
in the litigation to pay the lease amount
for the roof replacement into the registry
of the court, a jury could find that the
lessee acted in bad faith when the lessee
asserted that it was the lessor’s sole
responsibility to replace the roofs while at
the same time denying the lessor access to
the property to do so until the lessor
obtained a temporary restraining order.

West Asset Mgmt. v. NW Parkway, LLC,
336 Ga. App. 775, 784 S.E.2d 147, 2016
Ga. App. LEXIS 217 (2016), cert. denied,
No. S16C1465, 2016 Ga. LEXIS 741 (Ga.
Nov. 7, 2016), cert. denied, No. S16C1466,
2016 Ga. LEXIS 747 (Ga. Nov. 7, 2016).

Question of bad faith in dealing
with homeless shelter. — Trial court
did not err in denying the defendants
summary judgment on the claim for attor-
ney fees and litigation expenses as there
were genuine issues of material fact as to
whether the defendants acted in bad faith
in the defendants’ dealings related to the
homeless shelter. Metro Atlanta Task
Force for the Homeless, Inc. v. Ichthus
Community Trust, 298 Ga. 221, 780
S.E.2d 311, 2015 Ga. LEXIS 905 (2015).

Bad faith in real estate contract. —
In a construction company’s breach of

contract suit against a realty company
and the company’s principal, the realty
company was liable for attorney’s fees
based on the finding that the company
acted in bad faith because the record sup-
ported the conclusion that the realty com-
pany and the company’s employees ma-
nipulated the construction company into
doing a great deal of work that was clearly
beyond the written contract with the prin-
cipal and, despite the construction compa-
ny’s reasonable expectations that the com-
pany would be paid for the work, the
realty company then attempted to shield
itself behind the written contract. Circle Y
Constr., Inc. v. WRH Realty Servs., 427
Fed. Appx. 772, 2011 U.S. App. LEXIS
10629 (11th Cir. 2011).

Bad faith of member of limited li-
ability company. — In an action involv-
ing the judicial dissolution of a limited
liability company, the evidence supported
the trial court’s finding that an award of
attorney fees was warranted pursuant to
O.C.G.A. § 13-6-11 when the trial court
determined that a member of the company
had acted in bad faith, was stubbornly
litigious, and had caused the other
member unnecessary trouble and
expense. Moses v. Pennebaker, 312 Ga.
App. 623, 719 S.E.2d 521, 2011 Ga. App.
LEXIS 998 (2011).

Evidence of bad faith in nuisance
case involving power plant. — In a
nuisance case arising out of noise from a
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power plant that used gas-fired combus-
tion turbine units, a punitive damages
award of $250,000 was upheld, O.C.G.A.
§ 51-12-5.1(g), based on evidence that,
despite assurances that the plant would
be “as unobtrusive as possible,” the plant’s
owners ignored noise issues that were
common knowledge in the industry and
failed to take timely action to ameliorate
them. The same conduct supported an
award of attorney’s fees under O.C.G.A.
§ 13-6-11. Oglethorpe Power Corp. v.
Estate of Forrister, 332 Ga. App. 693, 774
S.E.2d 755, 2015 Ga. App. LEXIS 384
(2015), cert. denied, No. S15C1689, 2015
Ga. LEXIS 704 (Ga. Oct. 5, 2015).

Cannot be in default for claims not
asserted against party. — In a suit over
work performed at a jointly owned house,
the trial court erred granting default judg-
ment against one appellant because ap-
pellee waived the appellee’s only counter-
claim of attorney fees based on quantum
meruit/unjust enrichment against that
appellant and a party cannot be in default
of claims not properly asserted against the
party. Wright-Herman v. Fresh Start
Constr. & Mgmt., 374 Ga. App. 236, 912
S.E.2d 101, 2025 Ga. App. LEXIS 29
(2025).

Inconsistent standards in applying
bad faith in executors’ request. —

Trial court erred in denying the execu-
tors’ request for attorney fees because the
trial court applied inconsistent standards
with regard to the request under O.C.G.A.
§ 13-6-11 based on enforcing a consent
order and an award under O.C.G.A.
§ 9-15-14(a) and (b) for bad faith; thus, a
remand was necessary for reconsideration
of the issue. Haney v. Camp, 320 Ga. App.
111, 739 S.E.2d 399, 2013 Ga. App. LEXIS
133 (2013).

Bad faith not exhibited by trustee.
— While judgment creditors were entitled
to default judgment on claims under 11
U.S.C. § 523(a)(2)(A) against the debtor
husband because state court adjudication
of the debtor husband’s liability for fraud
necessarily adjudicated the same issues
that rendered liability nondischargeable
under § 523(a)(2)(A), and collateral
estoppel applied, because it was not clear
how the punitive damages award was
allocated under state law, it also was not

clear how nondischargeable attorneys’
fees should be calculated and judgment
could not be awarded regarding such fees.
Palloto v. Neri (In re Neri), No.
17-53022-BEM, No. 17-5125-BEM, 2018
Bankr. LEXIS 40 (Bankr. N.D. Ga. Jan. 8,
2018).

Trespass. — Jury’s award of attorney
fees and expenses was authorized under
O.C.G.A. § 13-6-11 because bad faith
existed as a neighbor’s trespass onto an
adjacent owner’s property was both
knowing and willful. The neighbor
trespassed onto the owner’s adjacent
property by tying into the owner’s sewer
line without the owner’s permission. LN
West Paces Ferry Assocs., LLC v.
McDonald, 306 Ga. App. 641, 703 S.E.2d
85, 2010 Ga. App. LEXIS 1016 (2010),
cert. denied, No. S11C0454, 2011 Ga.
LEXIS 237 (Ga. Mar. 7, 2011).

Bad faith in trespass and nuisance
suit. — Trial court erred by granting
summary judgment to neighbors on attor-
ney fees in property owners’ action to
recover damages arising from smoke ema-
nating from the neighbors outdoor fire-
place because the evidence was sufficient
to submit the issue of attorney fees to the
jury; the neighbors knew that the smoke
was still infiltrating the owners’ home
and, nevertheless, proceeded to burn wood
in the neighbors’ fireplace. Weller v. Blake,
315 Ga. App. 214, 726 S.E.2d 698, 2012
Ga. App. LEXIS 343 (2012).

Trial court erred by granting an apart-
ment owner summary judgment on the
issue of attorney fees because although
there was some evidence from which the
jury could find that after a property owner
notified the apartment owner of a possible
nuisance prior to filing the lawsuit, the
apartment owner failed to take any action
to remedy the alleged increase flow of
storm water runoff from the detention
ponds. Haarhoff v. Jefferson at Perimeter
L.P., 315 Ga. App. 271, 727 S.E.2d 140,
2012 Ga. App. LEXIS 357 (2012).

In a boundary line dispute between the
parties’ adjacent pieces of property, the
trial court improperly granted the defen-
dant’s motion for summary judgment in
part as to the plaintiff’s claim for attorney
fees because, inasmuch as the trial court
determined that the question of the defen-
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Application of Bad Faith, Fraud, and
Deceit (Cont’d)

dant’s commission of an intentional tort
remained for the jury to consider, the
claim for attorney fees rooted in bad faith
concerning those actions should have also
been left for the jury. McDonald v. Silver
Hill Homes, LLC, 343 Ga. App. 194, 806
S.E.2d 651, 2017 Ga. App. LEXIS 470
(2017).

Bona fide controversy existed in
nuisance claim.— Trial court erred by
awarding the landowners attorney fees in
their nuisance claim under O.C.G.A. §
13-6-11 because the court based the award
on the erroneous finding that no bona fide
controversy existed. Columbia County v.
Satcher, 369 Ga. App. 608, 894 S.E.2d 181,
2023 Ga. App. LEXIS 501 (2023), vacated
in part, 319 Ga. 633, 905 S.E.2d 583, 2024
Ga. LEXIS 177 (2024), vacated in part,
373 Ga. App. 19, 907 S.E.2d 341, 2024 Ga.
App. LEXIS 382 (2024).

Insured’s claim based on bad faith
failed. — In an insurance coverage dis-
pute, there were not sufficient grounds
upon which a jury could find that the
insurer acted in bad faith by contesting
the insured’s claim. As a result, there was
no genuine dispute of material fact under
O.C.G.A. § 13-6-11 and the insured was
not entitled to attorneys’ fees and
expenses. Mock v. Cent. Mut. Ins. Co., 158
F. Supp. 3d 1332, 2016 U.S. Dist. LEXIS
8390 (S.D. Ga. 2016).

Denial of the insurance company’s mo-
tion for summary judgment as to the in-
sured’s claim for attorney fees pursuant to
O.C.G.A. § 13-6-11 was reversed because
the penalty provisions of the statute could
not be the basis of recovery when the
underlying bad faith claim failed.
Thompson v. Homesite Ins. Co., 345 Ga.
App. 183, 812 S.E.2d 541 (2018).

Apportionment of expenses of liti-
gation. — Award for expenses of litiga-
tion was subject to apportionment be-
cause it constituted damages, and the
apportionment statute required an appor-
tionment of the total damages. Because
O.C.G.A. § 51-12-33 (a) of the
apportionment statute applied, but not
O.C.G.A. § 51-12-33 (b), damages were to
be reduced according to the jury’s

allocation of fault to the plaintiff, but not
according to the allocation of fault to the
non-party. Alston & Bird, LLP v. Hatcher
Mgmt. Holdings, LLC, 312 Ga. 350, 862
S.E.2d 295, 2021 Ga. LEXIS 568 (2021),
superseded by statute as stated in Deaton
Holdings, Inc. v. Reid, 367 Ga. App. 746,
888 S.E.2d 333, 2023 Ga. App. LEXIS 223
(2023).

Homeowners not entitled to bad
faith attorney fees. — Homeowners’
claim for statutory bad faith attorney fees
was properly resolved by a grant of sum-
mary judgment against the homeowners
with respect to substantive claims that
were resolved against the homeowners in
a dispute with the homeowner’s associa-
tion. Indeed, there was a bona fide contro-
versy regarding whether the claims had
merit; accordingly, the association was not
stubbornly litigious and did not cause
unnecessary trouble and expense. McGee
v. Patterson, 323 Ga. App. 103, 746 S.E.2d
719, 2013 Ga. App. LEXIS 652 (2013).

Bad faith in attorney’s representa-
tion of client. — Trial court did not err in
awarding summary judgment to an attor-
ney and a law firm in a former client’s
legal malpractice action seeking attorney
fees because the client pointed to no evi-
dence that would support an award of
attorneys’ fees but instead referred gener-
ally to the acts and/or omissions made by
the attorney and the firm in the represen-
tation of the client; the client did not point
to any evidence that would support an
award of attorneys’ fees on the grounds of
stubborn litigiousness and unnecessary
trouble and expense. Duncan v. Klein, 313
Ga. App. 15, 720 S.E.2d 341, 2011 Ga.
App. LEXIS 1068 (2011).

Bad faith in conversion of property.
— Trial court erred by granting the appel-
lees’ motion for summary judgment as to
the appellants’ claim for attorney fees
because conversion was an intentional
tort and, for the same reasons supporting
punitive damages, a trier of fact could find
that the appellees became aware that the
appellees were in possession of property
that did not belong to the appellees and
that the appellees were unwilling to re-
turn that property upon demand, thereby
showing conscious indifference to conse-
quences. Bo Phillips Company, Inc. v. R. L.
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King Properties, LLC, 336 Ga. App. 705,
783 S.E.2d 445, 2016 Ga. App. LEXIS 180
(2016).

Attorney’s fees awarded in error. —
Evidence did not support the award of

attorneys’ fees in favor of a truck driver
because there was a genuine dispute
about the amount of lost earnings the
truck driver was entitled to recover.
French v. Dilleshaw, 313 Ga. App. 834, 723
S.E.2d 64, 2012 Ga. App. LEXIS 96 (2012).

No bad faith justifying attorney’s
fees award. — As there was no evidence
that a guarantor breached the guaranty in
bad faith or otherwise acted in bad faith in
the contractual relations underlying the
cause of action, it was error to grant the
materials supplier a bad faith attorney fee
award; further, the guarantor’s post-trial
relief motion should have been granted.
Fletcher v. C. W. Matthews Contr. Co., 322
Ga. App. 751, 746 S.E.2d 230, 2013 Ga.
App. LEXIS 604 (2013).

Customers of registered representatives
were not entitled to an award of attorney
fees and expenses because a broker-dealer
of securities did not act with malice or in
bad faith in accepting the transfer of the
registered representatives and the cus-
tomers’ accounts from another broker-
dealer that went out of business following
an arbitration award in favor of the cus-
tomers and against the other broker-
dealer. The customers’ accounts were
merely transferred to the broker-dealer
for the broker-dealer to then service the
customers’ accounts. King v. Kovack Secs.,
No. 1:18-CV-04079-SCJ, 2021 U.S. Dist.
LEXIS 212142 (N.D. Ga. Sept. 28, 2021).

Claim for fraud against fraudster’s
attorney would support attorney’s
fees claim. — Complaint by investors
against a fraudster’s attorney adequately
set forth the elements of a fraud claim in
alleging that the attorney drafted trans-
action documents that evidenced phony
deals that the fraudster pretended to un-
dertake, which conveyed the false impres-
sion to the investors that their invest-
ments were legitimate, causing damage to
the investors. If proven, their claim would
support a claim for bad faith attorney’s
fees. Siavage v. Gandy, 350 Ga. App. 562,
829 S.E.2d 787, 2019 Ga. App. LEXIS 338
(2019).

Evidence of bad faith sufficient to
award attorney’s fees. — While plaintiff
firm was awarded only $325 in compensa-
tory damages, in Georgia, there was no
proportionality requirement between at-
torney’s fees and compensatory damages
if bad faith was shown under O.C.G.A.
§ 13-6-11, and since defendant
convention host interfered with sales
leads from another company, allowing
$517,168 in fees was not error. GT
Software, Inc. v. webMethods, Inc., 465
Fed. Appx. 844, 2012 U.S. App. LEXIS
4483 (11th Cir. 2012).

In a personal injury case in which the
plaintiff alleged that the defendant struck
the plaintiff with a car while the plaintiff
was jogging, the evidence was sufficient to
create a jury issue on the plaintiff’s claim
for bad-faith attorney fees because the
defendant saw the plaintiff on the other
side of the intersection and knew that the
plaintiff did not see the defendant; the
defendant admitted that the defendant
could have stopped and allowed the plain-
tiff to finish crossing the street but chose
not to; and the defendant crossed a
double-yellow line in an attempt to get
around the plaintiff even though traffic
laws generally prohibited the defendant
from doing so. Nash v. Reed, 349 Ga. App.
381, 825 S.E.2d 853, 2019 Ga. App. LEXIS
172 (2019).

Stubborn Litigiousness

No recovery when bona fide claim
exists. Probate court erred by ordering
two co-executors to pay attorney fees to
another co-executor on the ground that
they had been stubbornly litigious for re-
fusing to accept that to which they had
agreed in the settlement agreement be-
cause a bona fide controversy existed as to
the intermediate discounts in the equal-
ization calculation and when a bona fide
controversy exists, there can be no stub-
born litigiousness as a matter of law. In re
Estate of Hubert, 325 Ga. App. 276, 750
S.E.2d 511, 2013 Ga. App. LEXIS 986
(2013), cert. denied, No. S14C0579, 2014
Ga. LEXIS 523 (Ga. June 16, 2014).

In a personal injury case arising from a
collision between the plaintiff, who was
jogging, and the defendant’s car, the trial
court did not err by finding a bona fide
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Stubborn Litigiousness (Cont’d)

controversy existed, precluding an attor-
ney fees claim for stubborn litigiousness,
because the plaintiff claimed that the de-
fendant struck the plaintiff while the de-
fendant claimed that it was the plaintiff
who ran into the defendant’s car; and both
parties argued that the other one violated
traffic laws, causing the collision. Nash v.
Reed, 349 Ga. App. 381, 825 S.E.2d 853,
2019 Ga. App. LEXIS 172 (2019).

Trial court did not err by reversing the
court’s prior grant of attorney fees to the
homeowners association because a genu-
ine dispute existed between the parties as
to the email sent by the association indi-
cating that the association could not issue
a determination as the association be-
lieved that was a denial but the home-
owner believed the failure to issue any
further determination led to an approval
of the application. Riverwood
Homeowners Ass’n v. Jones, 351 Ga. App.
716, 832 S.E.2d 868, 2019 Ga. App. LEXIS
482 (2019).

Trial court did not err in denying the
homeowners’ litigation fees because the
trial court was authorized to conclude that
a bona fide controversy existed between
the parties as to whether the driveway
was defective, thereby precluding an at-
torney fees award under O.C.G.A. §
13-6-11 for stubborn litigiousness or
causing unnecessary trouble and expense.
Wilson v. Redmond Constr., 359 Ga. App.
814, 860 S.E.2d 118, 2021 Ga. App. LEXIS
290 (2021).

Denial of award premature. —
Where the father sought attorney fees

on the ground that the trustee acted in
bad faith and was stubbornly litigious,
because it had been premature to deny the
breach of fiduciary duty claim, the trial
court’s order determining that attorney
fees were not warranted had to be re-
versed. Ewing v. Scott, 366 Ga. App. 466,
883 S.E.2d 410, 2023 Ga. App. LEXIS 25
(2023).

Expenses not allowed when zero
damages awarded. — In avoidance ac-
tion, the Chapter 7 trustee was not en-
titled to attorney’s fees because there was
no evidence in the record to substantiate
the claim of stubborn litigiousness and

causing unnecessary trouble and expense.
There was no mention that the trustee
ever contacted the defendant prior to fil-
ing the complaint. Howell v. Brown (In re
Pritchett), 515 B.R. 656, 2014 Bankr.
LEXIS 3491 (Bankr. N.D. Ga. 2014).

Evidence supported award, etc. Evi-
dence supported the jury’s award of attor-
ney fees under O.C.G.A. § 13-6-11 in
homeowners’ class action against a
private water system owner because the
owner adopted the position that the
homeowners were obligated to remain
connected to the owner’s water system
and pay the owner a minimum monthly
connection fee only after the owner’s
efforts to keep those customers failed, and
the vast majority of homeowners opted to
go with the county system, and the jury
could rely on that evidence to find that the
owner had been stubbornly litigious or
had caused the class unnecessary trouble
and expense; the statute contemplates
that the facts in any given case may
support an award of attorney fees, even if
the case is resolved at trial, rather than by
summary adjudication. Jones v. Forest
Lake Vill. Homeowners Ass’n, 304 Ga.
App. 495, 696 S.E.2d 453, 2010 Ga. App.
LEXIS 557 (2010), cert. denied, No.
S10C1708, 2010 Ga. LEXIS 877 (Ga. Nov.
1, 2010).

Because, in the sellers’ initial com-
plaint, the sellers made a specific prayer
to recover attorney fees due to the buyers’
stubborn and litigious actions, the sellers
properly pled a claim for attorney fees
under O.C.G.A. § 13-6-11. Ambrosio v.
Giordano, 358 Ga. App. 764, 856 S.E.2d
349, 2021 Ga. App. LEXIS 127 (2021).

Defendant was not stubbornly liti-
gious. — Given the complexity of the
transactions and the court’s finding that
defendant acted appropriately in many
circumstances, the court could not find
that defendant was stubbornly litigious or
caused plaintiff unnecessary trouble and
expense; while defendant’s actions could
have supported a finding of bad faith
under O.C.G.A. § 13-6-11, the court
declined to award attorneys’ fees. The
evidence showed that plaintiff also acted
recalcitrantly and made excessive
demands and that defendant made
multiple efforts to settle the matter short
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of litigation; the award in this case was
sufficient under the circumstances. Pollitt
v. McClelland (In re McClelland), No.
09-61832, No. 09-9030-WLH, 2011 Bankr.
LEXIS 2224 (Bankr. N.D. Ga. June 8,
2011).

Application to party asserting
counterclaim. — Supreme Court of
Georgia reversed the court’s decision in
Byers v. McGuire Properties, Inc., 285 Ga.
530 (2009) and held that a defendant who
brings a counterclaim against a plaintiff
becomes the plaintiff as to that
counterclaim and, thus, as a
plaintiff-in-counterclaim asserting an
independent claim, they may seek, along
with that claim, attorney fees and
litigation expenses under O.C.G.A. §
13-6-11, regardless of whether the
independent claim is permissive or
compulsory. SRM Group, Inc. v. Travelers
Prop. Cas. Co. of Am., 308 Ga. 404, 841
S.E.2d 729, 2020 Ga. LEXIS 235 (2020).

Summary judgment denied because
issues of fact exist. — As a doctor was
terminated wrongfully and without au-
thority from a medical practice, and there
was evidence that the practice acted in
bad faith and was stubbornly litigious, the
trial court properly denied summary judg-
ment to the practice on the doctor’s claim
for statutory bad faith fees and expenses.
Ga. Dermatologic Surgery Ctrs., P.C. v.
Pharis, 323 Ga. App. 181, 746 S.E.2d 678,
2013 Ga. App. LEXIS 664 (2013), cert.
denied, No. S13C1729, 2014 Ga. LEXIS 51
(Ga. Jan. 6, 2014).

Unnecessary Trouble and Expense

Bona fide dispute. — Despite the fact
that the parties ultimately agreed to a
consent order awarding plaintiff the roy-
alties on merchandise sales, there was,
initially, a bona fide controversy between
them, and, consequently, plaintiff was not
entitled to attorney fees as a matter of
law. Copeland v. Home Grown Music, 358
Ga. App. 743, 856 S.E.2d 325, 2021 Ga.
App. LEXIS 123 (2021).

Counsel’s role in document review
involving spoliation. — Trial court did
not err in denying defendant’s motion in
limine to preclude plaintiffs’ counsel from
testifying at trial as to what occurred
during a May 2009 document review in-

volving spoliation because the evidence
was properly admitted as it related to the
issue of attorney fees since plaintiffs
sought expenses of litigation and attorney
fees under O.C.G.A. § 13-6-11; thus, the
testimony was relevant. Pulte Home
Corp. v. Simerly, 322 Ga. App. 699, 746
S.E.2d 173, 2013 Ga. App. LEXIS 597
(2013).

Pleadings and Practice

Must plead for recovery of fees. —
Portion of a default judgment awarding

the plaintiffs $43,500 in attorney’s fees
could not stand because a hearing as to
the fees was required; the defendant was
entitled to cross examine the plaintiffs’
counsel on the amount and reasonable-
ness of the fees and costs requested.
Giovanno v. Fabec, 804 F.3d 1361, 2015
U.S. App. LEXIS 19403 (11th Cir. 2015).

Dismissal of plaintiff’s claim for costs of
litigation and attorney fees was reversed
because claim for breach of duty of good
faith was not separate claim since implied
covenant of good faith and fair dealing
could not be breached apart from contract
provisions it modified and, therefore,
could not provide independent basis for
liability. Steffey v. Ameris Bank, 366 Ga.
App. 699, 883 S.E.2d 918, 2023 Ga. App.
LEXIS 62 (2023).

Attorney fees were erroneously
awarded to the plaintiff, as the plaintiff
did not specially plead or pray a claim for
attorney fees in the complaint or amended
complaint. City of Atlanta v. Perkins, 372
Ga. App. 656, 905 S.E.2d 838, 2024 Ga.
App. LEXIS 342 (2024).

There was no failure of proof and no
merit to the claim that the trial court
erred in failing to specify the Code section
relied upon or the reasonableness of the
award because the complaint included a
prayer for attorney fees and expenses of
litigation pursuant to this section. Plain-
tiffs also filed the affidavit of counsel,
attesting to the rates of counsel and the
total amount of attorney fees incurred
($7,607), as well as court costs and service
fees ($1,813). Chironsoft Co., Ltd. v. Yokim
Marketing, LLC, 2025 Ga. App. LEXIS 24.

Fees under O.C.G.A. § 13-6-11 can-
not be awarded via summary judg-
ment. — Trial court erred by granting
summary judgment to a landlord for at-
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torney fees under O.C.G.A. § 13-6-11
because the language of § 13-6-11
prevents a trial court from ever
determining that a claimant is entitled to
attorney fees as a matter of law and
although the trial court may grant
attorney fees or litigation expenses under
§ 13-6-11 when the court sits as the trier
of fact, the court is not a trier of fact on a
motion for summary judgment. Meek v.
Mallory & Evans, Inc., 318 Ga. App. 407,
734 S.E.2d 109, 2012 Ga. App. LEXIS 927
(2012).

No ante litem notice for claim for
attorney fees and costs. — Firefighters’
request for costs of litigation, including
attorney fees, was properly submitted to
the jury in the firefighters’ class action,
challenging a promotional examination,
as the firefighters were not statutorily
required to give ante-litem notice to the
city. City of Atlanta v. Bennett, 322 Ga.
App. 726, 746 S.E.2d 198, 2013 Ga. App.
LEXIS 601 (2013), cert. denied, No.
S13C1677, 2013 Ga. LEXIS 988 (Ga. Nov.
18, 2013).

Plaintiff must set out facts in peti-
tion justifying prayer for attorney’s
fees. — Denial of summary judgment to
the defendants on the plaintiff’s claim for
punitive damages was proper because the
plaintiff asserted an independent tort
claim for conversion, which could support
an award of punitive damages and an
award of attorney fees. McCalla Raymer,
LLC v. Foxfire Acres, Inc., 356 Ga. App.
117, 846 S.E.2d 404, 2020 Ga. App. LEXIS
418 (2020).

Cancellation of attorney lien by
court order. — Trial court did not abuse
its broad discretion in disbursing the
funds held in the court registry as, even if
the trial court erred in other rulings, such
as the initial decision to cancel appellant’s
attorney lien or the implicit decision not to
permit appellants to intervene in the ac-
tion between the parties, the trial court
could still exercise its power to disburse
the funds in the furtherance of justice.
Smith v. Millsap, 369 Ga. App. 430, 893
S.E.2d 833, 2023 Ga. App. LEXIS 473
(2023), cert. denied, 319 Ga. 175, 902
S.E.2d 599, 2024 Ga. LEXIS 123 (2024).

Waiver of objection to award of
fees. — To the extent that an attorney fee
award to homeowners was based on
O.C.G.A. § 13-6-11, the builder had not
waived the builder’s right to object to the
award by failing to object to the verdict
form because the verdict was void due to
the homeowners’ failure to recover any
affirmative relief. However, the Court of
Appeals failed to consider the owners’
alternative argument that the award was
based on contract, in which case the
builder could have waived the builder’s
right to object, requiring remand.
Benchmark Builders, Inc. v. Schultz, 289
Ga. 329, 711 S.E.2d 639, 2011 Ga. LEXIS
467 (2011).

Lender’s demand letter for fees suf-
ficient. — Lender’s demand letter that
referenced the note signed by the bor-
rower and advised a guarantor of the
lender’s intent to seek attorney’s fees if
the debt was not paid within ten days was
sufficient, although the letter did not cite
to O.C.G.A. § 13-6-11 or the specific
section of the note allowing attorney’s
fees. Brzowski v. Quantum Nat’l Bank,
311 Ga. App. 769, 717 S.E.2d 290, 2011
Ga. App. LEXIS 845 (2011), cert. denied,
No. S12C0243, 2012 Ga. LEXIS 412 (Ga.
Apr. 24, 2012).

Award of attorney’s fees part of un-
derlying case. — Trial court erred in
denying the children’s petition for writ of
mandamus to compel a judge to allow the
children to appeal from the order dismiss-
ing their appeals because the award of
attorney fees under O.C.G.A. § 13-6-11
was considered part of the underlying
case; therefore, if the judgment reserves
the issue of attorney fees under § 13-6-11,
then one cannot claim that “the case is no
longer pending in the court below” as
required by O.C.G.A. § 5-6-34(a)(1).
Sotter v. Stephens, 291 Ga. 79, 727 S.E.2d
484, 2012 Ga. LEXIS 450 (2012).

Dismissal of attorney’s fees claim
inappropriate when underlying
claim proceeding. — As the defendant
clinic concedes, since the plaintiffs may
proceed with the plaintiffs’ negligence and
breach of implied contract claims, it was
error to dismiss the claim for attorney
fees. Collins v. Athens Orthopedic Clinic,
356 Ga. App. 776, 849 S.E.2d 213, 2020
Ga. App. LEXIS 524 (2020).
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Award vacated. — Trial court award
of attorney fees under O.C.G.A. § 13-6-11
to a bank was reversed on appeal since the
appellate court determined that summary
judgment should not have been granted to
the bank as a result of genuine issues of
fact existing as to the interpretation of the
contract at issue. DJ Mortg., LLC v.
Synovus Bank, 325 Ga. App. 382, 750
S.E.2d 797, 2013 Ga. App. LEXIS 980
(2013).

In a patient’s challenge to a hospital
asserting a lien, because the appellate
court properly ruled that the hospital’s
lien was valid, it also properly affirmed
the ruling that the award of attorney fees
against the hospital pursuant to O.C.G.A.
§ 13-6-11 was improper. Kight v. MCG
Health, Inc., 296 Ga. 687, 769 S.E.2d 923,
2015 Ga. LEXIS 154 (2015).

Trial court erred by denying the defen-
dant’s motions for a directed verdict or
JNOV on the issue of attorney fees under
O.C.G.A. § 13-6-11 because the jury found
no bad faith in the underlying quiet title
action between the parties and the mere
fact that the defendant’s action had
caused an issue which later required
litigation to correct did not in and of itself
provide a basis for award; plus, any
conduct during litigation could not
support an award under § 13-6-11. Bowen
v. Laird, 348 Ga. App. 1, 821 S.E.2d 105,
2018 Ga. App. LEXIS 622 (2018).

Failure to specify formula for re-
lief. — Vacatur of the arbitrator’s award
was upheld because while the lack of an
amount was not fatal to the arbitrator’s
award, paragraph three of the arbitrator’s
injunctive relief in the final award failed
to provide a specific formula for the gen-
eral partner and the controlling stock-
holder’s obligation to reimburse the com-
pany. Wells v. Wells-Wilson, 360 Ga. App.
646, 860 S.E.2d 185, 2021 Ga. App. LEXIS
368 (2021).

Separation of successful and unsuc-
cessful claims. — Trial court properly
awarded attorney fees to the purchaser by
reducing the amount requested after
omitting time spent solely on the unsuc-
cessful and dismissed claims and it was
not necessary to separate the hours spent
on each of the successful claims. Krayev v.
Johnson, 327 Ga. App. 213, 757 S.E.2d
872, 2014 Ga. App. LEXIS 295 (2014).

Evidence authorized the trial court to
grant an attorney fee award as there was
evidence that the builder was entirely
aware of the existence of construction de-
fects in and around the home, that it made
insufficient repairs to the home, and that
it refused to settle the matter; however,
the trial court’s decision to award the fees
in a lump sum amount was error as no
evidence was presented from which the
trial court could determine what portion
of the homeowners’ attorney fee was at-
tributable solely to prosecuting their suc-
cessful claims. Birch Prop. Partners, LLC
v. Simpson, 364 Ga. App. 315, 874 S.E.2d
814, 2022 Ga. App. LEXIS 307 (2022).

Evidentiary Issues

Evidence of diminished value after
unauthorized cutting of timber rel-
evant. — Holder of a security deed on
property from which timber was cut with-
out authorization was not entitled to dam-
ages for the diminished value of the prop-
erty, but only for the value of the trees;
however, evidence of diminished value
was relevant for purposes of attorney’s
fees and punitive damages. Redcedar,
LLC v. CML-GA Social Circle, LLC, 341
Ga. App. 110, 798 S.E.2d 334, 2017 Ga.
App. LEXIS 136 (2017).

Proof of expenses of litigation is
required, etc.

Judgment in favor of a law firm was
upheld except with respect to the attorney
fees as the trial court applied the correct
legal standard and did not clearly err in
finding that the firm failed to establish its
actual damages with reasonable certainty,
and the trial court also did not err in
failing to award nominal or punitive dam-
ages. Cotto Law Group, LLC v. Benevidez,
362 Ga. App. 850, 870 S.E.2d 472, 2022
Ga. App. LEXIS 110 (2022).

Appropriate testimony required as
to fees attributable to prevailing
claims. — In a dispute over a doctor’s
employment contract and sale of a medi-
cal practice, the award of attorney fees to
the doctor under O.C.G.A. § 13-6-11 was
not supported by sufficient evidence
because the jury lacked sufficient evidence
to determine which portion of the attorney
fees were attributable solely to
prosecuting the doctor’s successful claims;
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Evidentiary Issues (Cont’d)

thus, a remand for an evidentiary hearing
was required. Health Servs. of Cent. Ga. v.
Wanna, 373 Ga. App. 642, 908 S.E.2d 41,
2024 Ga. App. LEXIS 405 (2024).

Award of attorney’s fees should be
affirmed, etc. Trial court did not err in a
breach of contract suit when the court
granted the plaintiff $55,000 in attorney
fees under O.C.G.A. § 13-6-11 because the
trial court had substantial evidence,
including affidavits, testimony, and billing
statements, concerning the proportion of
fees expended on the breach-of-contract
and rescission claims, and made an award
within the range of the evidence
presented. Fowler’s Holdings, LLLP v.
CLP Family Invs., L.P., 318 Ga. App. 73,
732 S.E.2d 777, 2012 Ga. App. LEXIS 852
(2012).

Record indicated that the majority of
attorney fees were related to claims con-
nected with the mother’s estate and the
superior court, therefore, did not abuse
the court’s discretion in finding that the
mother’s estate was entitled to reimburse-
ment from the siblings’ estate in the
amount of $3,000 for their individual
claims. Braswell v. Benton, 351 Ga. App.
372, 830 S.E.2d 758, 2019 Ga. App. LEXIS
366 (2019).

Amount of fee award. — Portion of
the jury’s award for attorney fees and
expenses against the defendant was va-
cated and the case remanded to the trial
court to conduct further proceedings on
the amount of fees and expenses for which
the plaintiff could recover because the
trial court abused the court’s discretion in
excluding from evidence an exhibit show-
ing the plaintiff’s legal fees and expenses,
which would have aided the jury in the
determination of the appropriate amount
of fees under O.C.G.A. § 13-6-11. Wilson
v. Wernowsky, 355 Ga. App. 834, 846
S.E.2d 101, 2020 Ga. App. LEXIS 392
(2020), cert. denied, No. S20C1489, 2021
Ga. LEXIS 108 (Ga. Mar. 1, 2021), cert.
denied, No. S20C1488, 2021 Ga. LEXIS 95
(Ga. Mar. 1, 2021).

Evidence was insufficient to support the
amount of the attorney fees awarded to
the plaintiff as neither the plaintiff nor
the plaintiff’s attorney testified to the

terms of any contingency fee agreement;
and no evidence was introduced at trial
regarding the attorney’s hours, rates, or
any other indicator of the value of the
attorney’s services. Wimpy v. Martin, 356
Ga. App. 55, 846 S.E.2d 230, 2020 Ga.
App. LEXIS 404 (2020).

Jury-Court Determinations

Question of attorney fees under
O.C.G.A. § 13-6-11 is question for jury.

Pursuant to the language of O.C.G.A.
§ 13-6-11, a trial court erred when the
court granted a tenant attorney fees
thereunder as a matter of law on a
summary judgment ruling as the
determination of the fee issue was one
within the province of the jury. Covington
Square Assocs., LLC v. Ingles Mkts., 287
Ga. 445, 696 S.E.2d 649, 2010 Ga. LEXIS
481 (2010).

Trial court erred in granting attorney
fees pursuant to O.C.G.A. § 13-6-11 on
summary judgment because both the
liability for and amount of attorney fees
pursuant to § 13-6-11 were issues solely
for a jury’s determination. The trial court
did not sit as a trier of fact on a motion for
summary judgment. Crouch v. Bent Tree
Cmty., 310 Ga. App. 319, 713 S.E.2d 402,
2011 Ga. App. LEXIS 471 (2011).

Given the preference under Georgia law
for jury resolution of a claim for fees under
O.C.G.A. § 13-6-11, and the open question
of whether a jury would award damages to
plaintiff on the plaintiff’s breach of
contract claim, the defendants’ motion for
summary judgment on plaintiff’s claim for
fees was denied. However, summary
judgment was granted in favor of the
defendants on the plaintiff’s claim for fees
under O.C.G.A. § 9-15-14, as that
provision was not available to civil
litigants in federal court. Jackson v. JHD
Dental, LLC, No. 1:10-CV-00173-JEC,
2011 U.S. Dist. LEXIS 63015 (N.D. Ga.
June 14, 2011).

Trial court erred finding the owners
liable for attorney fees under O.C.G.A. §
13-6-11 at the summary judgment stage
as the statute’s language provides the jury
may allow them, which prevents a trial
court from ever determining that a
claimant is entitled to attorney fees as a
matter of law. Salter v. St. Charles
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Homeowners Ass’n, 368 Ga. App. 504, 890
S.E.2d 391, 2023 Ga. App. LEXIS 346
(2023).

Trial court’s grant of summary judg-
ment on appellee’s attorney fees claim
pursuant to the statute was reversed be-
cause the language of the statute pre-
vented the trial court from ever determin-
ing that the appellee was entitled to
attorney fees as a matter of law. Thus, the
trial court was without authority to grant
summary judgment. Wakefield v. Kiser,
371 Ga. App. 113, 899 S.E.2d 757, 2024
Ga. App. LEXIS 123 (2024).

Trial court erred in granting sum-
mary judgment as to availability of
fees. — Language of O.C.G.A. § 13-6-11
prevented a trial court from ever
determining that a claimant is entitled to
attorney fees as a matter of law. Whether
the plaintiff had met any of the
preconditions for an award of attorney
fees and expenses was solely a question
for the jury as was the amount of fees and
expenses. Royal v. Blackwell, 289 Ga. 473,

712 S.E.2d 815, 2011 Ga. LEXIS 544
(2011).

Bad faith for jury determination. —
Trial court did not err in denying sum-

mary judgment to a management com-
pany on a health care companies’ claim for
attorney’s fees for bad faith under
O.C.G.A. § 13-6-11 because questions
concerning bad faith under § 13-6-11
were generally for the jury to decide.
Mariner Health Care Mgmt. Co. v.
Sovereign Healthcare, LLC, 306 Ga. App.
873, 703 S.E.2d 687, 2010 Ga. App. LEXIS
1014 (2010), cert. denied, No. S11C0530,
2011 Ga. LEXIS 335 (Ga. Apr. 18, 2011).

Trial court erred by summarily granting
judgment on the pleadings on the buyer’s
claim for attorney’s fees as the trial court
was not sitting as the trier of fact; and,
whether there had been bad faith in sup-
port of an award of attorney’s fees under
O.C.G.A. § 13-6-11 was normally an issue
for a jury. Caldwell v. Church, 341 Ga.
App. 852, 802 S.E.2d 835, 2017 Ga. App.
LEXIS 293 (2017).

13-6-13. Recovery of interest upon damages.

Law reviews.
For annual survey on trial practice and

procedure, see 64 Mercer L. Rev. 305
(2012).

For article, “2015 Georgia Corporation
and Business Organization Case Law De-

velopments,” see 21 Ga. St. Bar. J. 30
(Apr. 2016).

For article, “2019 Georgia Corporation
and Business Organization Case Law De-
velopments,” see 25 Ga. St. B.J. 30 (June
2020).

JUDICIAL DECISIONS

Material conflicts in pleadings
needed to be resolved. — Trial court’s
grant of a default judgment to the appel-
lee on the issue of the appellant’s liability
on a promissory note was upheld but the
trial court’s award of damages, interest,
and attorney fees to the appellee was
vacated because material conflicts in the
pleadings existed that had to be resolved
before the trial court could calculate the
value of the stock on the day the appellee
submitted the June Conversion Notice
and could award that amount as damages.
Pure Hospitality Solutions, Inc. v.
Canouse, 347 Ga. App. 592, 820 S.E.2d
434, 2018 Ga. App. LEXIS 571 (2018).

Prejudgment interest not autho-
rized when only remedy was specific

performance. — In a case arising out of
breach of a stock purchase agreement, in
which the trial court ordered specific per-
formance of the agreement for a purchase
price of $1.2 million, the trial court erred
in awarding prejudgment interest under
O.C.G.A. § 13-6-13 because § 13-6-13
only allowed interest on “damages” and
did not apply to specific performance.
Whether the sellers were entitled to
prejudgment interest on O.C.G.A.
§ 7-4-15 (liquidated demands) was a
question for the trial court on remand.
Estate of Callaway v. Garner, 297 Ga. 52,
772 S.E.2d 668, 2015 Ga. LEXIS 292
(2015).

Prejudgment interest for unliqui-
dated damages in breach of contract
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action. — Plaintiff properly identified
both O.C.G.A. §§ 7-4-15 and 13-6-13 as a
basis for prejudgment interest and both
statutes applied to unliquidated damages;
thus, the defendant was not entitled to
summary judgment on the issue of
prejudgment interest. Hi Tech. Corp. v.
Quality & Inv. Props. Suwanee, 369 Ga.
App. 859, 894 S.E.2d 666, 2023 Ga. App.
LEXIS 537 (2023).

Prejudgment interest award was
proper. — In breach-of-contract actions
in all cases where an amount ascertained
would be the damages at the time of the
breach, it may be increased by the addi-
tion of legal interest from that time until
the recovery. Goody Prods. v. Dev. Auth. of
Manchester, 320 Ga. App. 530, 740 S.E.2d
261, 2013 Ga. App. LEXIS 229 (2013).

Prejudgment interest award not re-
quired. — Trial court did not err in grant-
ing summary judgment to the defendant
as to the plaintiff’s claim for prejudgment
interest and the plaintiff offered no sup-
port for the argument that the trial court
was required to send the issue to the jury.
Copeland v. Home Grown Music, 358 Ga.
App. 743, 856 S.E.2d 325, 2021 Ga. App.
LEXIS 123 (2021).

Compound interest not permitted
in breach of contract. — In this breach
of contract action, it was error to com-
pound the interest because the parties’
agreement stated that late amounts un-
der the contract would “be subject to in-
terest at the lesser of 1.5% per month or
the maximum allowed by applicable law.”
Caradigm USA LLC v. PruittHealth, Inc.,
964 F.3d 1259, 2020 U.S. App. LEXIS
21368 (11th Cir. 2020).

Prejudgment interest not autho-
rized in tort action. — Trial court prop-
erly concluded that the plaintiff did not
have a valid claim for prejudgment inter-

est under O.C.G.A. § 13-6-13 because the
plaintiff did not base claims upon any
fiduciary duty imposed in limited liability
company agreements but instead based
claims upon fiduciary duties imposed by
default under Delaware law; thus, the
default fiduciary duties at issue did not
arise from any contractual right, and
prejudgment interest would not have been
available under § 13-6-13. Miller v.
Lynch, 351 Ga. App. 361, 830 S.E.2d 749,
2019 Ga. App. LEXIS 362 (2019), cert.
denied, No. S19C1614, 2020 Ga. LEXIS
152 (Ga. Feb. 28, 2020), cert. denied, No.
S19C1615, 2020 Ga. LEXIS 148 (Ga. Feb.
28, 2020).

In a legal malpractice action, the trial
court erred when the court authorized the
recovery of prejudgment interest because
the holding company did not include a
breach of contract claim in the company’s
suit and neither side pointed to any spe-
cific contract in the record which might
ground a claim for prejudgment interest.
Alston & Bird LLP v. Hatcher
Management Holdings, LLC, 355 Ga. App.
525, 843 S.E.2d 613, 2020 Ga. App. LEXIS
286 (2020), cert. denied, No. S20C1418,
2021 Ga. LEXIS 33 (Ga. Feb. 1, 2021),
cert. denied, No. S20C1436, 2021 Ga.
LEXIS 62 (Ga. Feb. 1, 2021), aff’d in part,
rev’d, 312 Ga. 350, 862 S.E.2d 295, 2021
Ga. LEXIS 568 (2021).

Damages for time value of money. —
In a breach of trust action, the jury

properly included “damages for the time
value of money” as part of the measure of
damages. Sims v. Heath, 258 Ga. App.
681, 577 S.E.2d 789, 2002 Ga. App. LEXIS
1507 (2002), cert. denied, No. S03C0620,
2003 Ga. LEXIS 471 (Ga. Apr. 29, 2003),
overruled, Rockdale Hospital, LLC v.
Evans, 306 Ga. 847, 834 S.E.2d 77, 2019
Ga. LEXIS 642 (2019).
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CHAPTER 7

SETOFF AND RECOUPMENT

13-7-1. Nature of setoff generally.

JUDICIAL DECISIONS

Relationship to bankruptcy law. —
Although the court found that the

debtor owed a specific amount to the credi-
tor at the time the bankruptcy case was
filed and as scheduled, affirmative de-
fenses of recoupment and setoff were pre-
served, and the party objecting to the
creditor’s claim could assert those de-
fenses to reduce the creditor’s claims if the
defenses were permitted under state law
(here, Georgia). Whether called setoff or
recoupment, it was undisputed that the
debtor paid an amount to the bank to
satisfy the creditor’s primary obligation to
that bank, and it was also undisputed that
the obligation of the debtor to the creditor
arose when the debtor borrowed money
that originated from the bank; thus, un-
der any theory the debtor would get the
benefit of the amount the debtor paid on
the bank’s debt, reducing the creditor’s
claim accordingly. In re Bay Circle Props.,
LLC, No. 15-58440-WLH, 2020 Bankr.
LEXIS 917 (Bankr. N.D. Ga. Apr. 3, 2020).

Setoff improper. — Trial court erred
in ruling for a development company in

the company’s declaratory judgment ac-
tion seeking to have the company’s debt to
a bank set off against the company’s loan
to a holding company because the bank
and the holding company were separate
entities; the development company knew
the risks involved when the company
made the holding company loan, and the
bank could not obtain relief unavailable to
any other entities who lent money to the
holding company simply because the com-
pany borrowed money from the bank
years ago. Bank of the Ozarks v. DKK Dev.
Co., 315 Ga. App. 539, 726 S.E.2d 608,
2012 Ga. App. LEXIS 329 (2012), cert.
denied, No. S12C1383, 2012 Ga. LEXIS
811 (Ga. Oct. 15, 2012).

Evidence showed that the $123,119.51
awarded by the trial court was not a
set-off of a debt owed to the defendants by
the plaintiffs; thus, to the extent the trial
court awarded a legal set-off from the final
judgment under O.C.G.A. § 13-7-1, such
ruling would be error. Lewis v. McNeely,
336 Ga. App. 696, 783 S.E.2d 172, 2016
Ga. App. LEXIS 146 (2016).

13-7-2. Nature of recoupment generally.

JUDICIAL DECISIONS

ANALYSIS

GENERAL CONSIDERATION

APPLICATION

General Consideration

Relationship to bankruptcy law. —
Although the court found that the

debtor owed a specific amount to the credi-
tor at the time the bankruptcy case was
filed and as scheduled, affirmative de-
fenses of recoupment and setoff were pre-
served, and the party objecting to the
creditor’s claim could assert those de-

fenses to reduce the creditor’s claims if the
defenses were permitted under state law
(here, Georgia). Whether called setoff or
recoupment, it was undisputed that the
debtor paid an amount to the bank to
satisfy the creditor’s primary obligation to
that bank, and it was also undisputed that
the obligation of the debtor to the creditor
arose when the debtor borrowed money
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General Consideration (Cont’d)

that originated from the bank; thus, un-
der any theory the debtor would get the
benefit of the amount the debtor paid on
the bank’s debt, reducing the creditor’s
claim accordingly. In re Bay Circle Props.,
LLC, No. 15-58440-WLH, 2020 Bankr.
LEXIS 917 (Bankr. N.D. Ga. Apr. 3, 2020).

Application

Contract dispute between founder

and corporation. — In a founder’s con-
tract dispute against a corporation, nei-
ther party could be said to have not com-
plied with the cross-obligations or
independent covenants, because none ex-
isted since the contract conceived of a
single obligation, the corporation paid the
founder in full on the single obligation in
dispute. Stewart v. Hooters of Am., Inc.,
432 Fed. Appx. 903, 2011 U.S. App. LEXIS
13275 (11th Cir. 2011).

13-7-4. Limitations as to claims or demands for setoff generally.

JUDICIAL DECISIONS

Setoff improper. — Trial court erred
in ruling for a development company in
the company’s declaratory judgment ac-
tion seeking to have the company’s debt to
a bank set off against the company’s loan
to a holding company because the bank
and the holding company were separate
entities; the development company knew
the risks involved when the company
made the holding company loan, and the

bank could not obtain relief unavailable to
any other entities who lent money to the
holding company simply because the com-
pany borrowed money from the bank
years ago. Bank of the Ozarks v. DKK Dev.
Co., 315 Ga. App. 539, 726 S.E.2d 608,
2012 Ga. App. LEXIS 329 (2012), cert.
denied, No. S12C1383, 2012 Ga. LEXIS
811 (Ga. Oct. 15, 2012).

13-7-5. Setoff of demands between parties to suits.

JUDICIAL DECISIONS

ANALYSIS

GENERAL CONSIDERATION

General Consideration

Relationship to bankruptcy law. —
Although the court found that the

debtor owed a specific amount to the credi-
tor at the time the bankruptcy case was
filed and as scheduled, affirmative de-
fenses of recoupment and setoff were pre-
served, and the party objecting to the
creditor’s claim could assert those de-
fenses to reduce the creditor’s claims if the
defenses were permitted under state law
(here, Georgia). Whether called setoff or

recoupment, it was undisputed that the
debtor paid an amount to the bank to
satisfy the creditor’s primary obligation to
that bank, and it was also undisputed that
the obligation of the debtor to the creditor
arose when the debtor borrowed money
that originated from the bank; thus, un-
der any theory the debtor would get the
benefit of the amount the debtor paid on
the bank’s debt, reducing the creditor’s
claim accordingly. In re Bay Circle Props.,
LLC, No. 15-58440-WLH, 2020 Bankr.
LEXIS 917 (Bankr. N.D. Ga. Apr. 3, 2020).
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CHAPTER 8

ILLEGAL AND VOID CONTRACTS GENERALLY

Article 1

General Provisions

Sec.
13-8-2. Contracts contravening

public policy generally.
13-8-2.1. [Repealed] Contracts in par-

tial restraint of trade.

Article 4

Restrictive Covenants in Contracts

13-8-50. Legislative findings.
13-8-51. Definitions.
13-8-52. Application.
13-8-53. Enforcement of covenants;

writing requirement; deter-
mining competitive status;
effect of failure to comply;

Sec.
time and geographic limita-
tions.

13-8-54. Judicial construction of cov-
enants.

13-8-55. Requirements of person
seeking enforcement of cov-
enants.

13-8-56. Reasonableness determina-
tions restricting competi-
tion; presumptions.

13-8-57. Reasonableness determina-
tions restricting time; pre-
sumptions.

13-8-58. Enforcement by third par-
ties.

13-8-59. Construction with federal
provisions.

ARTICLE 1

GENERAL PROVISIONS

13-8-1. Contracts to do immoral or illegal things.

JUDICIAL DECISIONS

ANALYSIS

ILLEGALITY COLLATERAL TO CONTRACT

ILLEGAL CONTRACTS

APPLICATION

Illegality Collateral to Contract

Meretricious relationship defense
did not apply to a promise to marry.
— Because the object of a promise to
marry was not illegal or against public
policy, O.C.G.A. § 19-3-6, the fact that a
man and woman were living together
before and after a marriage proposal was
only collateral to the promise to marry,
and the meretricious relationship defense
provided by O.C.G.A. § 13-8-1 was
inapplicable to the promise to marry.
Kelley v. Cooper, 325 Ga. App. 145, 751
S.E.2d 889, 2013 Ga. App. LEXIS 979
(2013).

Illegal Contracts

Agreement in violation of statutory
requirements void. — Agreement be-
tween a county and a developer was un-
enforceable under O.C.G.A. §§ 13-8-1 and
13-8-2 because the agreement violated the
prohibition in O.C.G.A. § 36-71-4(d)
against the prepayment of impact fees;
the agreement calculated the payment of
impact fees not in reference to the
issuance of building permits but as a sum
certain for the purpose of retiring the
county’s debt for improving the county’s
water/sewer system. Effingham County
Bd. of Comm’rs v. Park West Effingham,
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Illegal Contracts (Cont’d)

L.P., 308 Ga. App. 680, 708 S.E.2d 619,
2011 Ga. App. LEXIS 266 (2011), cert.
denied, No. S11C1139, 2011 Ga. LEXIS
762 (Ga. Oct. 3, 2011).

Application

Contract as to reimbursement of
medical services. — Workers’ compensa-
tion insurers/payors were not entitled to
dismissal of a breach of contract claim by
medical care providers as the claim pro-
vided fair notice of the allegations, and
the contract rights did not violate any law
or public policy with respect to assertions
as to promised reimbursement rates for
services provided. Aetna Workers’ Comp
Access, LLC v. Coliseum Med. Ctr., 322
Ga. App. 641, 746 S.E.2d 148, 2013 Ga.
App. LEXIS 582 (2013), cert. denied, No.
S13C1640, 2013 Ga. LEXIS 930 (Ga. Nov.
4, 2013), cert. denied, No. S13C1643, 2013
Ga. LEXIS 934 (Ga. Nov. 4, 2013).

Collection of tax issue moot. — Trial
court’s reaching a determination that con-

tracts were void was improper because the
trial court was not called upon to decide
whether various contracts were enforce-
able. However, because the injunction im-
posed by the court provided for the proper
collection and remittance of a city’s hotel
occupancy taxes should online travel com-
panies elect to continue to act as third-
party tax collectors, the error was effec-
tively moot and provided no basis for
reversal. City of Atlanta v. Hotels.com,
289 Ga. 323, 710 S.E.2d 766, 2011 Ga.
LEXIS 386 (2011).

Alleged illegal rebate provision was
severable from an agency contract. —

Trial court properly denied a real estate
firm’s motion for summary judgment on
the grounds of illegality of the agency
contract because the alleged offending re-
bate provision was severable from the
contract and, therefore, did not render the
entire agency contract void and unen-
forceable. Dewrell Sacks, LLP v. Chicago
Title Insurance Co., 324 Ga. App. 219, 749
S.E.2d 802, 2013 Ga. App. LEXIS 827
(2013).

13-8-2. Contracts contravening public policy generally.

(a) A contract that is against the policy of the law cannot be enforced.
Contracts deemed contrary to public policy include but are not limited
to:

(1) Contracts tending to corrupt legislation or the judiciary;

(2) Contracts in general restraint of trade, as distinguished from
contracts which restrict certain competitive activities, as provided in
Article 4 of this chapter;

(3) Contracts to evade or oppose the revenue laws of another
country;

(4) Wagering contracts; or

(5) Contracts of maintenance or champerty.

(b) A covenant, promise, agreement, or understanding in or in
connection with or collateral to a contract or agreement relative to the
construction, alteration, repair, or maintenance of a building structure,
appurtenances, and appliances, including moving, demolition, and
excavating connected therewith, purporting to require that one party to
such contract or agreement shall indemnify, hold harmless, insure, or
defend the other party to the contract or other named indemnitee,
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including its, his, or her officers, agents, or employees, against liability
or claims for damages, losses, or expenses, including attorney fees,
arising out of bodily injury to persons, death, or damage to property
caused by or resulting from the sole negligence of the indemnitee, or its,
his, or her officers, agents, or employees, is against public policy and
void and unenforceable. This subsection shall not affect any obligation
under workers’ compensation or coverage or insurance specifically
relating to workers’ compensation, nor shall this subsection apply to
any requirement that one party to the contract purchase a project
specific insurance policy, including an owner’s or contractor’s protective
insurance, builder’s risk insurance, installation coverage, project man-
agement protective liability insurance, an owner controlled insurance
policy, or a contractor controlled insurance policy.

(c) A covenant, promise, agreement, or understanding in or in
connection with or collateral to a contract or agreement for engineering,
architectural, or land surveying services purporting to require that one
party to such contract or agreement shall indemnify, hold harmless,
insure, or defend the other party to the contract or other named
indemnitee, including its, his, or her officers, agents, or employees,
against liability or claims for damages, losses, or expenses, including
attorney fees, is against public policy and void and unenforceable,
except for indemnification for damages, losses, or expenses to the extent
caused by or resulting from the negligence, recklessness, or intention-
ally wrongful conduct of the indemnitor or other persons employed or
utilized by the indemnitor in the performance of the contract. This
subsection shall not affect any obligation under workers’ compensation
or coverage or insurance specifically relating to workers’ compensation,
nor shall this subsection apply to any requirement that one party to the
contract purchase a project specific insurance policy or project specific
policy endorsement.

History.
Orig. Code 1863, § 2714; Code 1868,

§ 2708; Code 1873, § 2750; Code 1882,
§ 2750; Civil Code 1895, § 3668; Civil
Code 1910, § 4253; Code 1933, § 20-504;
Ga. L. 1970, p. 441, § 1; Ga. L. 1982, p. 3,
§ 13; Ga. L. 1989, p. 14, § 13; Ga. L. 1990,
p. 1676, § 1; Ga. L. 2007, p. 208, § 1/HB
136; Ga. L. 2009, p. 231, § 1/HB 173; Ga.
L. 2011, p. 399, § 2/HB 30; Ga. L. 2016, p.
205, § 1/HB 943.
Amendments.

The 2011 amendment, effective May
11, 2011, in subsection (a), substituted
“that” for “which” in the first sentence of
paragraph (a)(1) and substituted “con-
tracts which restrict certain competitive
activities, as provided in Article 4 of this

chapter” for “contracts in partial restraint
of trade as provided for in Code Section
13-8-2.1” in paragraph (a)(2). See Editor’s
notes for applicability.

The 2016 amendment, effective July
1, 2016, added subsection (c).
Editor’s notes.

Ga. L. 2009, p. 231, § 4, not codified by
the General Assembly, provides that the
2009 amendment becomes effective on the
day following the ratification at the time
of the 2010 general election of an amend-
ment to the Constitution of Georgia pro-
viding for the enforcement of covenants in
commercial contracts that limit competi-
tion and shall apply to contracts entered
into on and after such date and shall not
apply in actions determining the enforce-
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ability of restrictive covenants entered
into before such date and that if such
amendment is not so ratified, then this
amendment shall stand automatically re-
pealed. The constitutional amendment
(Ga. L. 2010, p. 1260) was ratified at the
general election held on November 2,
2010.

Ga. L. 2011, p. 399, § 1, not codified by
the General Assembly, provides: “During
the 2009 legislative session the General
Assembly enacted HB 173 (Act No. 64, Ga.
L. 2009, p. 231), which was a bill that
dealt with the issue of restrictive cov-
enants in contracts and which was contin-
gently effective on the passage of a consti-
tutional amendment. During the 2010
legislative session the General Assembly
enacted HR 178 (Ga. L. 2010, p. 1260), the
constitutional amendment necessary for
the statutory language of HB 173 (Act No.
64, Ga. L. 2009, p. 231), and the voters
ratified the constitutional amendment on
November 2, 2010. It has been suggested
by certain parties that because of the
effective date provisions of HB 173 (Act
No. 64, Ga. L. 2009, p. 231), there may be
some question about the validity of that
legislation. It is the intention of this Act to
remove any such uncertainty by substan-
tially reenacting the substantive provi-
sions of HB 173 (Act No. 64, Ga. L. 2009,
p. 231), but the enactment of this Act
should not be taken as evidence of a leg-
islative determination that HB 173 (Act
No. 64, Ga. L. 2009, p. 231) was in fact
invalid.”

Ga. L. 2011, p. 399, § 5, not codified by
the General Assembly, provides, in part,

that the amendment to this Code section
shall apply to contracts entered into on
and after May 11, 2011, and shall not
apply in actions determining the enforce-
ability of restrictive covenants entered
into before May 11, 2011.
Law reviews.

For annual survey of law on construc-
tion law, see 62 Mercer L. Rev. 71 (2010).

For annual survey of law on labor and
employment law, see 62 Mercer L. Rev.
181 (2010).

For article on the 2011 amendment of
this Code section, see 28 Ga. St. U.L. Rev.
21 (2011).

For annual survey on construction law,
see 64 Mercer L. Rev. 71 (2012).

For annual survey on labor and employ-
ment law, see 66 Mercer L. Rev. 121
(2014).

For note, “Laissez Fair: The Case for
Alternative Litigation Funding and As-
signment of Lawsuit Proceeds in Geor-
gia,” see 49 Ga. L. Rev. 1121 (2015).

For annual survey on construction law,
see 68 Mercer L. Rev. 83 (2016).

For article, “Construction Law,” see 70
Mercer L. Rev. 51 (2018).

For annual survey on real property law,
see 70 Mercer L. Rev. 209 (2018).

For annual survey on construction law,
see 71 Mercer L. Rev. 57 (2019).

For article, “Is Liberal Enforcement of
Noncompetes Still Good Policy?,” see 26
Ga. St. B.J. 26 (Oct. 2020).

For article with annual survey on con-
struction law, see 73 Mercer L. Rev. 59
(2021).

JUDICIAL DECISIONS

ANALYSIS

GENERAL CONSIDERATION

1. WHAT CONTRAVENES PUBLIC POLICY

EXCULPATORY CLAUSES

CONTRACTS IN RESTRAINT OF TRADE, GENERALLY

4. TERRITORIAL LIMITATION

RESTRICTIVE COVENANTS ANCILLARY TO EMPLOYMENT CONTRACTS

1. IN GENERAL

General Consideration

Agreement between county and de-
veloper void. — Agreement between a

county and a developer was unenforceable
under O.C.G.A. §§ 13-8-1 and 13-8-2
because the agreement violated the
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prohibition in O.C.G.A. § 36-71-4(d)
against the prepayment of impact fees;
the agreement calculated the payment of
impact fees not in reference to the
issuance of building permits but as a sum
certain for the purpose of retiring the
county’s debt for improving the county’s
water/sewer system. Effingham County
Bd. of Comm’rs v. Park West Effingham,
L.P., 308 Ga. App. 680, 708 S.E.2d 619,
2011 Ga. App. LEXIS 266 (2011), cert.
denied, No. S11C1139, 2011 Ga. LEXIS
762 (Ga. Oct. 3, 2011).

Contract as to reimbursement of
medical services. — Workers’ compensa-
tion insurers/payors were not entitled to
dismissal of a breach of contract claim by
medical care providers as the claim pro-
vided fair notice of the allegations, and
the contract rights did not violate any law
or public policy with respect to assertions
as to promised reimbursement rates for
services provided. Aetna Workers’ Comp
Access, LLC v. Coliseum Med. Ctr., 322
Ga. App. 641, 746 S.E.2d 148, 2013 Ga.
App. LEXIS 582 (2013), cert. denied, No.
S13C1640, 2013 Ga. LEXIS 930 (Ga. Nov.
4, 2013), cert. denied, No. S13C1643, 2013
Ga. LEXIS 934 (Ga. Nov. 4, 2013).

Duty to indemnify. — Parties agreed
that the duty-to-indemnify clause did not
apply to claims based solely on appellant’s
negligence. Thus, the duty-to-indemnify
clause did not violate O.C.G.A. § 13-8-2(b).
N. Illinois Gas Co. v. USIC, LLC, No.
21-13377, 2023 U.S. App. LEXIS 9134
(11th Cir. Apr. 18, 2023), cert. denied, 144
S. Ct. 558, 217 L. Ed. 2d 297, 2024 U.S.
LEXIS 31 (2024).

Because Georgia courts have inter-
preted indemnification provisions cover-
ing “any and all losses” as implicitly in-
demnifying claims relating to the
indemnitee’s sole negligence, appellee’s
duty to defend the appellant “against any
and all manner of losses, etc.,” violated
O.C.G.A. § 13-8-2(b). Therefore, the
appellee’s duty to defend the appellant
was unenforceable as against public
policy. N. Illinois Gas Co. v. USIC, LLC,
No. 21-13377, 2023 U.S. App. LEXIS 9134
(11th Cir. Apr. 18, 2023), cert. denied, 144
S. Ct. 558, 217 L. Ed. 2d 297, 2024 U.S.
LEXIS 31 (2024).

1. What Contravenes Public Policy

Restriction on overnight guests in
divorce agreement. — Provision in a
divorce agreement prohibiting either
party from having unrelated overnight
guests of the opposite gender while the
parties’ children were present was not
overly broad or unduly burdensome, nor
did the provision violate public policy, and
a trial court did not err in enforcing the
provision and finding the mother in con-
tempt for the provision’s violation.
Norman v. Norman, 329 Ga. App. 502, 765
S.E.2d 677, 2014 Ga. App. LEXIS 723
(2014).

Attorney fee arrangements. — Be-
cause the interest in a fee award held by
appellee, a law firm’s former attorney,
existed prior to the law firm’s later assign-
ment of its interest to appellant assignee,
and the attorney’s interest could not have
been assigned by the firm as it belonged to
the attorney personally, the attorney had
an enforceable contractual interest in the
attorney’s percentage and the attorney
was protected by O.C.G.A. § 15-19-14’s
attorney lien; the attorney had already
sold the attorney’s shares in the law firm
and had entered into an attorney-client
relationship with the class action
plaintiffs before the law firm was
associated with the class action and before
the law firm assigned the firm’s interest in
the fees to the assignee, and the fact that
the case involved an attorney-client
relationship did not mean that the
Georgia Disciplinary Standards and the
Georgia Rules of Professional Conduct
preempted O.C.G.A. § 13-8-2(a) as to
public policy and case law that parties
were free to contract about any subject
matter, on any terms, unless prohibited by
statute or public policy, and injury to
public interest clearly appeared. R.D.
Legal Funding Partners, LP v. Robinson,
476 Fed. Appx. 354, 2012 U.S. App. LEXIS
8074 (11th Cir. 2012).

Contingency fee agreement. — Fee-
splitting agreements between a law firm,
whose representation of the clients was
terminated by the clients, and another
lawyer could not be enforced so as to
permit the law firm to receive a portion of
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General Consideration (Cont’d)
1. What Contravenes Public

Policy (Cont’d)

a contingent fee when the termination
occurred before the fee was earned. To
allow the discharged attorney to collect a
share of the contingent fee after being
discharged would contravene Ga. St. Bar
R. 4-102(d):1.5(e)(2), and therefore would
be against public policy and unenforceable
under O.C.G.A. § 13-8-2(a). Eichholz Law
Firm, P.C. v. Tate Law Group, LLC, 310
Ga. App. 848, 714 S.E.2d 413, 2011 Ga.
App. LEXIS 671 (2011), cert. denied, No.
S11C1812, 2011 Ga. LEXIS 989 (Ga. Nov.
30, 2011), cert. denied, No. S11C1809,
2011 Ga. LEXIS 982 (Ga. Nov. 30, 2011).

Mandatory arbitration clause not
prohibited in attorney-client con-
tract. — Regardless of whether the attor-
ney violated an ethic’s rule by entering
into a mandatory arbitration clause in an
engagement agreement without first ap-
prising the company of advantages and
disadvantages of arbitration, the clause
was not void as against public policy as no
court has held that such clause may never
lawfully be included in an attorney-client
contract. Innovative Images, LLC v.
Summerville, 309 Ga. 675, 848 S.E.2d 75,
2020 Ga. LEXIS 599 (2020).

Indemnity clause valid. — O.C.G.A.
§ 13-8-2 and public policy did not apply to
bar a city’s indemnity claims against the
city’s contractors for meter-reading
software in a suit brought by city water
customers based on claims that the city
overcharged the customers for water and
sewage service because the customers’
claims were not for injury to person or
property. City of Atlanta v. Benator, 310
Ga. App. 597, 714 S.E.2d 109, 2011 Ga.
App. LEXIS 611 (2011), overruled in part,
FDIC v. Loudermilk, 305 Ga. 558, 826
S.E.2d 116, 2019 Ga. LEXIS 186 (2019).

When a jet crashed into the power com-
pany’s transmission pole on the owner’s
property, and lawsuits were filed against
them, the court of appeals erred in the
court’s construction and application of
O.C.G.A. § 13-8-2 and in affirming the
trial court’s grant of summary judgment
in favor of the power company on the
property owner’s cross-claims against the

company, alleging that the power
company was contractually obligated to
indemnify the property owner under
Paragraph 12 of the 1989 Easement,
because Paragraph 12 did not violate
public policy as the Paragraph
indemnified the property owner for
damages resulting from the power
company’s acts or omissions, and did not
provide indemnity for damages resulting
from the property owner’s sole negligence.
Milliken & Co. v. Ga. Power Co. Two
Cases, 306 Ga. 6, 829 S.E.2d 111, 2019 Ga.
LEXIS 390 (2019).

Trial court properly concluded that the
indemnity provision in the construction
contract did not violate O.C.G.A. § 13-8-2
because, read in its entirety and in
accordance with the applicable rules of
grammar and contract construction, the
indemnity provision did not require the
contractor to indemnify the hotel
defendants for damages caused solely by
the hotel defendants’ own negligence.
Cajun Contrs. v. Peachtree Prop., 360 Ga.
App. 390, 861 S.E.2d 222, 2021 Ga. App.
LEXIS 366 (2021).

Exculpatory Clauses

One-year limitation period in home
inspection contract upheld. — In an
action against a home inspector arising
from plaintiff’s husband dying when a
retaining wall at the home previously in-
spected collapsed, the one-year limitation
period in the home inspection contract
was enforceable and barred plaintiff’s
wrongful death claims as the one-year
limitation period did not violate public
policy or function as an impermissible
exculpatory clause. Omstead v. BPG
Inspection, LLC, 319 Ga. 512, 903 S.E.2d
7, 2024 Ga. LEXIS 146 (2024).

Exculpatory clause waiving liabil-
ity even for landlord’s sole negligence
prohibited. — Trial court did not err in
concluding that the exculpatory clause
contained in the parties’ lease agreement,
purporting to absolve the landlord from
liability for the criminal acts of third par-
ties, violated Georgia public policy and
was, therefore, void and unenforceable
because the landlord’s attempt to waive
any premises liability for personal inju-
ries or property loss due to crimes commit-
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ted by others included a waiver even for
the landlord’s sole negligence, which was
prohibited. First Communities
Management, Inc. v. Byrd, 373 Ga. App.
361, 908 S.E.2d 376, 2024 Ga. App. LEXIS
443 (2024).

Indemnity clause void and unen-
forceable. Applying the reference in
O.C.G.A. § 13-8-2(b) (amended effective
July 1, 2007) to “the construction,
alteration, repair, or maintenance of a
building structure, appurtenances, or
appliances, including moving, demolition,
and excavating connected therewith”
liberally in the case, the developer’s work
on the subdivision property and the
detention pond and its spillway fell within
the ambit of § 13-8-2(b), and it followed
that, because the assignment and
assumption agreement directly related to
such work by purportedly indemnifying
the developer for any liability arising from
it, § 13-8-2(b) applied to the agreement.
Moreover, because the indemnification
provision improperly shifted all of the
developer’s liability to the homeowners’
association, even for claims based solely
upon the developer’s actions or omissions,
the indemnification provision of the
assignment and assumption agreement
was void and unenforceable under
§ 13-8-2(b), and the trial court erred in
denying the association’s motion for
summary judgment on the developer’s
third party complaint against the
homeowners’ association for
indemnification. Newton’s Crest
Homeowners’ Ass’n v. Camp, 306 Ga. App.
207, 702 S.E.2d 41, 2010 Ga. App. LEXIS
902 (2010), aff’d, 290 Ga. 257, 719 S.E.2d
442, 2011 Ga. LEXIS 940 (2011).

Georgia’s anti-indemnity statute for
construction contracts, O.C.G.A.
§ 13-8-2(b), applied to invalidate an
indemnification clause within an
assignment and assumption agreement
transferring responsibility for the
management and operation of a newly
developed subdivision to its homeowners’
association. Kennedy Dev. Co. v. Camp,
290 Ga. 257, 719 S.E.2d 442, 2011 Ga.
LEXIS 940 (2011).

Trial court properly granted a home-
owners’ association summary judgment

and dismissed a development company’s
third-party complaint asserting indem-
nity because in the main litigation the
indemnity agreement was invalidated un-
der O.C.G.A. § 13-8-2(b); thus, the
third-party complaint was barred by res
judicata. Kennedy Dev. Co. v. Newton’s
Crest Homeowners’ Ass’n, 322 Ga. App.
39, 743 S.E.2d 600, 2013 Ga. App. LEXIS
445 (2013).

Indemnification provision in the ten-
ant’s rental agreement was void because
the provision violated the landlord’s statu-
tory duties and was barred by public
policy. Havenbrook Homes v. Infinity Real
Estate Invest., 356 Ga. App. 477, 847
S.E.2d 840, 2020 Ga. App. LEXIS 469
(2020).

Trial court erred by denying the renter’s
motion for summary judgment as to the
rental agents’ claims for breach of con-
tract, indemnification, and declaratory
judgment because the exculpatory clause
in the rental agreement was void as
against public policy under O.C.G.A.
§ 13-8-2(b), as the statute applied to
commercial and residential lease
agreements and the exculpatory clause
contained a promise that the renter would
indemnify the rental agents for damage
arising from their sole negligence. Power
v. Toccoa Dreams, LLC, 367 Ga. App. 116,
885 S.E.2d 82, 2023 Ga. App. LEXIS 118
(2023).

Contracts in Restraint of Trade,
Generally

4. Territorial Limitation

Contract in restraint of trade. —
Small movie theater company suffi-

ciently alleged that a large theater chain
forced movie distributors to enter into
exclusive dealing agreements by threaten-
ing that their refusal to grant clearances
in the local area would result in adverse
economic consequences; thus, the com-
pany could pursue the company’s claims
for both tortious interference and for vio-
lations of Georgia law prohibiting con-
tracts in restraint of trade. Cobb Theatres
III, LLC v. AMC Entm’t Holdings, Inc.,
101 F. Supp. 3d 1319, 2015 U.S. Dist.
LEXIS 52668 (N.D. Ga. 2015).
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Restrictive Covenants Ancillary to
Employment Contracts

1. In General

Enforcement of covenants would be
against Georgia law and public
policy. — Under O.C.G.A. § 1-3-9,
Georgia courts may not enforce foreign
law if it would contravene Georgia’s public
policy, and restrictive covenants in
employment contracts that do not comply

with the Georgia Restrictive Covenants
Act (GRCA), O.C.G.A. § 13-8-50 et seq.,
are contrary to public policy; thus, a
Georgia court that is asked to apply
foreign law to determine whether to
enforce a restrictive covenant must first
apply the GRCA to determine whether the
restrictive covenant complied with it.
Motorsports of Conyers, LLC v. Burbach,
317 Ga. 206, 892 S.E.2d 719, 2023 Ga.
LEXIS 187 (2023).

RESEARCH REFERENCES

ALR.
Restrictive covenants as to height of

structures or buildings, 74 A.L.R.7th 2.
Enforceability and Interpretation of

Limitation of Liability Clauses in Resi-

dential Building Inspection Contracts, 84
A.L.R.7th 4.

Unconscionability of Arbitration Provi-
sion in Real Estate Transaction, 87
A.L.R.7th 4.

13-8-2.1. [Repealed] Contracts in partial restraint of trade.

History.
Code 1981, § 13-8-2.1, enacted by Ga. L.

1990, p. 1676, § 2; Ga. L. 1991, p. 94,
§ 13; Ga. L. 2009, p. 231, § 2/HB 173;
repealed by Ga. L. 2011, p. 399, § 3/HB
30, effective May 11, 2011.
Editor’s notes.

Ga. L. 2011, p. 399, § 1, not codified by
the General Assembly, provides: “During
the 2009 legislative session the General
Assembly enacted HB 173 (Act No. 64, Ga.
L. 2009, p. 231), which was a bill that
dealt with the issue of restrictive cov-
enants in contracts and which was contin-
gently effective on the passage of a consti-
tutional amendment. During the 2010
legislative session the General Assembly
enacted HR 178 (Ga. L. 2010, p. 1260), the
constitutional amendment necessary for
the statutory language of HB 173 (Act No.
64, Ga. L. 2009, p. 231), and the voters
ratified the constitutional amendment on

November 2, 2010. It has been suggested
by certain parties that because of the
effective date provisions of HB 173 (Act
No. 64, Ga. L. 2009, p. 231), there may be
some question about the validity of that
legislation. It is the intention of this Act to
remove any such uncertainty by substan-
tially reenacting the substantive provi-
sions of HB 173 (Act No. 64, Ga. L. 2009,
p. 231), but the enactment of this Act
should not be taken as evidence of a leg-
islative determination that HB 173 (Act
No. 64, Ga. L. 2009, p. 231) was in fact
invalid.”

Ga. L. 2011, p. 399, § 5, not codified by
the General Assembly, provides, in part,
that the repeal of this Code section shall
apply to contracts entered into on and
after May 11, 2011, and shall not apply in
actions determining the enforceability of
restrictive covenants entered into before
May 11, 2011.

13-8-3. Gambling contracts.

Law reviews.
For note, “Why Georgia Should Get Off

the Bench and Profit from the Inevitabil-

ity of Sports Betting,” see 36 Georgia St.
U.L. Rev. 845 (2020).
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ARTICLE 4

RESTRICTIVE COVENANTS IN CONTRACTS

Effective date.
This article became effective May 11,

2011.
Editor’s notes.

Ga. L. 2009, p. 231, § 4, not codified by
the General Assembly, provides that the
2009 enactment of this article becomes
effective on the day following the ratifica-
tion at the time of the 2010 general elec-
tion of an amendment to the Constitution
of Georgia providing for the enforcement
of covenants in commercial contracts that
limit competition and shall apply to con-
tracts entered into on and after such date
and shall not apply in actions determining
the enforceability of restrictive covenants
entered into before such date and that if
such amendment is not so ratified, then
this article shall stand automatically re-
pealed. The constitutional amendment
(Ga. L. 2010, p. 1260) was ratified at the
general election held on November 2,
2010.

The former article consisted of Code
Sections 13-8-50 through 13-8-59, relating
to restrictive covenants in contracts, was
repealed by Ga. L. 2011, p. 399, § 4,
effective May 11, 2011, and was based on
Code 1981, §§ 13-8-50 — 13-8-59, enacted
by Ga. L. 2009, p. 231, § 3/HB 173.

Ga. L. 2011, p. 399, § 1, not codified by
the General Assembly, provides: “During
the 2009 legislative session the General
Assembly enacted HB 173 (Act No. 64, Ga.
L. 2009, p. 231), which was a bill that
dealt with the issue of restrictive cov-
enants in contracts and which was contin-
gently effective on the passage of a consti-
tutional amendment. During the 2010

legislative session the General Assembly
enacted HR 178 (Ga. L. 2010, p. 1260), the
constitutional amendment necessary for
the statutory language of HB 173 (Act No.
64, Ga. L. 2009, p. 231), and the voters
ratified the constitutional amendment on
November 2, 2010. It has been suggested
by certain parties that because of the
effective date provisions of HB 173 (Act
No. 64, Ga. L. 2009, p. 231), there may be
some question about the validity of that
legislation. It is the intention of this Act to
remove any such uncertainty by substan-
tially reenacting the substantive provi-
sions of HB 173 (Act No. 64, Ga. L. 2009,
p. 231), but the enactment of this Act
should not be taken as evidence of a leg-
islative determination that HB 173 (Act
No. 64, Ga. L. 2009, p. 231) was in fact
invalid.”

Ga. L. 2011, p. 399, § 5, not codified by
the General Assembly, provides, in part,
that the enactment of this article shall
apply to contracts entered into on and
after May 11, 2011, and shall not apply in
actions determining the enforceability of
restrictive covenants entered into before
May 11, 2011.
Law reviews.

For article, “Georgia Gets Competitive,”
see 15 (No. 4) Ga. St. B.J. 13 (2009).

For annual survey of law on labor and
employment law, see 62 Mercer L. Rev.
181 (2010).

For article on the 2011 enactment of
this article, see 28 Ga. St. U.L. Rev. 21
(2011).

For article, “Is Liberal Enforcement of
Noncompetes Still Good Policy?,” see 26
Ga. St. B.J. 26 (Oct. 2020).

13-8-50. Legislative findings.

The General Assembly finds that reasonable restrictive covenants
contained in employment and commercial contracts serve the legiti-
mate purpose of protecting legitimate business interests and creating
an environment that is favorable to attracting commercial enterprises
to Georgia and keeping existing businesses within the state. Further,
the General Assembly desires to provide statutory guidance so that all
parties to such agreements may be certain of the validity and enforce-
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ability of such provisions and may know their rights and duties
according to such provisions.

History.
Code 1981, § 13-8-50, enacted by Ga. L.

2011, p. 399, § 4/HB 30.
Law reviews.

For article, “Contracts: Illegal and Void
Contracts Generally,” see 28 Ga. St. U.L.
Rev. 21 (2011).

For annual survey on labor and employ-
ment law, see 64 Mercer L. Rev. 173
(2012).

For annual survey on labor and employ-

ment law, see 69 Mercer L. Rev. 141
(2017).

For article with annual survey on labor
and employment law, see 73 Mercer L.
Rev. 137 (2021).

For note, “Balancing the Scales: Re-
forming Georgia’s Common Law in Evalu-
ating Restrictive Covenants Ancillary to
Employment Contracts,” see 46 Ga. L.
Rev. 1117 (2012).

JUDICIAL DECISIONS

Enforcement of covenants would be
against Georgia law and public
policy. — Trial court did not err by refus-
ing to enforce the forum selection and
choice of law clauses requiring Texas law
to govern an employment contract and by
dismissing the complaint because a Texas
court applying Texas law would enforce
non-compete covenants that were unen-
forceable under applicable Georgia law
and public policy. Lapolla Indus. v. Hess,
325 Ga. App. 256, 750 S.E.2d 467, 2013
Ga. App. LEXIS 926 (2013), cert. denied,
No. S14C0459, 2014 Ga. LEXIS 230 (Ga.
Mar. 10, 2014).

In a declaratory judgment action seek-
ing a declaration as to the enforceability of
non-compete clauses in an employment
contract, the trial court properly granted
the competitor judgment on the pleadings
because the trial court correctly found
that the pleadings showed that the lack of
any limit on the scope of the restricted
work or the solicitation of former custom-
ers were void and unenforceable under the
non-severability rule as a matter of law.
Lapolla Indus. v. Hess, 325 Ga. App. 256,
750 S.E.2d 467, 2013 Ga. App. LEXIS 926
(2013), cert. denied, No. S14C0459, 2014
Ga. LEXIS 230 (Ga. Mar. 10, 2014).

Trial court did not err in refusing to
enforce a choice of law provision in the
2014 agreement containing restrictive
covenants and by applying Georgia law
rather than Delaware law because a
choice of law provision would not be en-
forced if application of the clause contra-

vened a strong public policy of Georgia;
before the enactment of the restrictive
covenants act, restrictive covenants in re-
straint of trade fell within that public
policy exception if (1) at least one of the
restrictive covenants violated Georgia
public policy and (2) such a covenant
would likely be enforced by the other
state’s court; and the act did not change
the prior conclusion that unreasonable
restrictive covenants were against Geor-
gia public policy. Belt Power, LLC v. Reed,
354 Ga. App. 289, 840 S.E.2d 765, 2020
Ga. App. LEXIS 157 (2020).

Under O.C.G.A. § 1-3-9, Georgia courts
may not enforce foreign law if it would
contravene Georgia’s public policy, and
restrictive covenants in employment
contracts that do not comply with the
Georgia Restrictive Covenants Act
(GRCA), O.C.G.A. § 13-8-50 et seq., are
contrary to public policy; thus, a Georgia
court that is asked to apply foreign law to
determine whether to enforce a restrictive
covenant must first apply the GRCA to
determine whether the restrictive
covenant complied with it. Motorsports of
Conyers, LLC v. Burbach, 317 Ga. 206,
892 S.E.2d 719, 2023 Ga. LEXIS 187
(2023).

Reasonableness of nationwide non-
compete with two year limitation. —
Client-based, no-servicing, non-compete
covenant with a two-year duration and a
nationwide scope reflecting the scale of
the business was reasonable and com-
ported with the public policy set forth in
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O.C.G.A. § 13–8–50, but the employer
was not entitled to summary judgment
enforcing the covenant because factual
disputes existed as to the nature of the
former employee’s duties, whether the
employee was a key employee, whether

the employee engaged in solicitation, and
whether any breach caused damages.
Gallagher Benefit Servs. v. Campbell, 528
F. Supp. 3d 1326, 2021 U.S. Dist. LEXIS
56771 (N.D. Ga. 2021).

13-8-51. Definitions.

As used in this article, the term:

(1) “Affiliate” means:

(A) A person or entity that directly, or indirectly through one or
more intermediaries, controls or is controlled by or is under
common control with another person or entity;

(B) Any entity of which a person is an officer, director, or partner
or holds an equity interest or ownership position that accounts for
25 percent or more of the voting rights or profit interest of such
entity;

(C) Any trust or other estate in which the person or entity has a
beneficial interest of 25 percent or more or as to which such person
or entity serves as trustee or in a similar fiduciary capacity; or

(D) The spouse, lineal ancestors, lineal descendants, and sib-
lings of the person, as well as each of their spouses.

(2) “Business” means any line of trade or business conducted by
the seller or employer, as such terms are defined in this Code section.

(3) “Confidential information” means data and information:

(A) Relating to the business of the employer, regardless of
whether the data or information constitutes a trade secret as that
term is defined in Code Section 10-1-761;

(B) Disclosed to the employee or of which the employee became
aware of as a consequence of the employee’s relationship with the
employer;

(C) Having value to the employer;

(D) Not generally known to competitors of the employer; and

(E) Which includes trade secrets, methods of operation, names of
customers, price lists, financial information and projections, route
books, personnel data, and similar information;

provided, however, that such term shall not mean data or information
(A) which has been voluntarily disclosed to the public by the em-
ployer, except where such public disclosure has been made by the
employee without authorization from the employer; (B) which has
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been independently developed and disclosed by others; or (C) which
has otherwise entered the public domain through lawful means.

(4) “Controlling interest” means any equity interest or ownership
participation held by a person or entity with respect to a business
that accounts for 25 percent or more of the voting rights or profit
interest of the business prior to the sale, alone or in combination with
the interest or participation held by affiliates of such person or entity.

(5) “Employee” means:

(A) An executive employee;

(B) Research and development personnel or other persons or
entities of an employer, including, without limitation, independent
contractors, in possession of confidential information that is impor-
tant to the business of the employer;

(C) Any other person or entity, including an independent con-
tractor, in possession of selective or specialized skills, learning, or
abilities or customer contacts, customer information, or confiden-
tial information who or that has obtained such skills, learning,
abilities, contacts, or information by reason of having worked for an
employer; or

(D) A franchisee, distributor, lessee, licensee, or party to a
partnership agreement or a sales agent, broker, or representative
in connection with franchise, distributorship, lease, license, or
partnership agreements.

Such term shall not include any employee who lacks selective or
specialized skills, learning, or abilities or customer contacts, cus-
tomer information, or confidential information.

(6) “Employer” means any corporation, partnership, proprietor-
ship, or other business organization, whether for profit or not for
profit, including, without limitation, any successor in interest to such
an entity, who or that conducts business or any person or entity who
or that directly or indirectly owns an equity interest or ownership
participation in such an entity accounting for 25 percent or more of
the voting rights or profit interest of such entity. Such term also
means the buyer or seller of a business organization.

(7) “Executive employee” means a member of the board of direc-
tors, an officer, a key employee, a manager, or a supervisor of an
employer.

(8) “Key employee” means an employee who, by reason of the
employer’s investment of time, training, money, trust, exposure to the
public, or exposure to customers, vendors, or other business relation-
ships during the course of the employee’s employment with the
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employer, has gained a high level of notoriety, fame, reputation, or
public persona as the employer’s representative or spokesperson or
has gained a high level of influence or credibility with the employer’s
customers, vendors, or other business relationships or is intimately
involved in the planning for or direction of the business of the
employer or a defined unit of the business of the employer. Such term
also means an employee in possession of selective or specialized
skills, learning, or abilities or customer contacts or customer infor-
mation who has obtained such skills, learning, abilities, contacts, or
information by reason of having worked for the employer.

(9) “Legitimate business interest” includes, but is not limited to:

(A) Trade secrets, as defined by Code Section 10-1-761;

(B) Valuable confidential information that otherwise does not
qualify as a trade secret;

(C) Substantial relationships with specific prospective or exist-
ing customers, patients, vendors, or clients;

(D) Customer, patient, or client good will associated with:

(i) An ongoing business, commercial, or professional practice,
including, but not limited to, by way of trade name, trademark,
service mark, or trade dress;

(ii) A specific geographic location; or

(iii) A specific marketing or trade area; and

(E) Extraordinary or specialized training.

(10) “Material contact” means the contact between an employee
and each customer or potential customer:

(A) With whom or which the employee dealt on behalf of the
employer;

(B) Whose dealings with the employer were coordinated or
supervised by the employee;

(C) About whom the employee obtained confidential information
in the ordinary course of business as a result of such employee’s
association with the employer; or

(D) Who receives products or services authorized by the em-
ployer, the sale or provision of which results or resulted in com-
pensation, commissions, or earnings for the employee within two
years prior to the date of the employee’s termination.

(11) “Modification” means the limitation of a restrictive covenant
to render it reasonable in light of the circumstances in which it was
made. Such term shall include:
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(A) Severing or removing that part of a restrictive covenant that
would otherwise make the entire restrictive covenant unenforce-
able; and

(B) Enforcing the provisions of a restrictive covenant to the
extent that the provisions are reasonable.

(12) “Modify” means to make, to cause, or otherwise to bring about
a modification.

(13) “Products or services” means anything of commercial value,
including, without limitation, goods; personal, real, or intangible
property; services; financial products; business opportunities or as-
sistance; or any other object or aspect of business or the conduct
thereof.

(14) “Professional” means an employee who has as a primary duty
the performance of work requiring knowledge of an advanced type in
a field of science or learning customarily acquired by a prolonged
course of specialized intellectual instruction or requiring invention,
imagination, originality, or talent in a recognized field of artistic or
creative endeavor. Such term shall not include employees performing
technician work using knowledge acquired through on-the-job and
classroom training, rather than by acquiring the knowledge through
prolonged academic study, such as might be performed, without
limitation, by a mechanic, a manual laborer, or a ministerial em-
ployee.

(15) “Restrictive covenant” means an agreement between two or
more parties that exists to protect the first party’s or parties’ interest
in property, confidential information, customer good will, business
relationships, employees, or any other economic advantages that the
second party has obtained for the benefit of the first party or parties,
to which the second party has gained access in the course of his or her
relationship with the first party or parties, or which the first party or
parties has acquired from the second party as the result of a sale.
Such restrictive covenants may exist within or ancillary to contracts
between or among employers and employees, distributors and manu-
facturers, lessors and lessees, partnerships and partners, employers
and independent contractors, franchisors and franchisees, and sellers
and purchasers of a business or commercial enterprise and any two or
more employers. A restrictive covenant shall not include covenants
appurtenant to real property.

(16) “Sale” means any sale or transfer of the good will or substan-
tially all of the assets of a business or any sale or transfer of a
controlling interest in a business, whether by sale, exchange, re-
demption, merger, or otherwise.
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(17) “Seller” means any person or entity, including any successor-
in-interest to such an entity, that is:

(A) An owner of a controlling interest;

(B) An executive employee of the business who receives, at a
minimum, consideration in connection with a sale; or

(C) An affiliate of a person or entity described in subparagraph
(A) of this paragraph; provided, however, that each sale involving a
restrictive covenant shall be binding only on the person or entity
entering into such covenant, its successors-in-interest, and, if so
specified in the covenant, any entity that directly or indirectly
through one or more affiliates is controlled by or is under common
control of such person or entity.

(18) “Termination” means the termination of an employee’s en-
gagement with an employer, whether with or without cause, upon the
initiative of either party.

(19) “Trade dress” means the distinctive packaging or design of a
product that promotes the product and distinguishes it from other
products in the marketplace.

History.
Code 1981, § 13-8-51, enacted by Ga. L.

2011, p. 399, § 4/HB 30.
Law reviews.

For article, “Contracts: Illegal and Void
Contracts Generally,” see 28 Ga. St. U.L.
Rev. 21 (2011).

For annual survey on labor and employ-
ment law, see 71 Mercer L. Rev. 137
(2019).

For article, “Nearly a Decade Later:
Surveying Georgia’s ‘New’ Noncompete
Law,” see 26 Ga. St. B.J. 18 (Oct. 2020).

JUDICIAL DECISIONS

Key employee. — To be a key em-
ployee for purposes of Georgia’s Restric-
tive Covenants Act, O.C.G.A. § 13-8-50 et
seq., an employee must meet the
requirements of both sentences of
subdivision 8 of O.C.G.A. § 13-8-51. Blair
v. Pantera Enterprises, Inc., 349 Ga. App.
846, 824 S.E.2d 711, 2019 Ga. App. LEXIS
114 (2019), cert. denied, No. S19C1094,
2019 Ga. LEXIS 761 (Ga. Nov. 4, 2019).

Trial court erred in granting injunctive
relief to the former employer as the former
employee did not violate a non-compete
agreement because, even if the employee
was in possession of selective or special-
ized skills that the employee obtained by
reason of having worked for the employer,
the employee did not meet the definition
of a key employee under Georgia’s Restric-
tive Covenants Act, O.C.G.A. § 13-8-50 et

seq., as the employee gained a good
reputation with a railway company due to
the employee’s work ethic and personal
attributes, not by reason of the employer’s
investment of time, training, money, trust,
exposure to the public, or exposure to
customers, vendors, or other business
relationships during the course of the
employee’s employment with the
employer. Blair v. Pantera Enterprises,
Inc., 349 Ga. App. 846, 824 S.E.2d 711,
2019 Ga. App. LEXIS 114 (2019), cert.
denied, No. S19C1094, 2019 Ga. LEXIS
761 (Ga. Nov. 4, 2019).

Client-based, no-servicing, non-compete
covenant with a two-year duration and a
nationwide scope reflecting the scale of
the business was reasonable, but the em-
ployer was not entitled to summary judg-
ment enforcing the covenant because fac-
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tual disputes existed as to the nature of
the former employee’s duties, whether the
employee was a key employee as defined
in O.C.G.A § 13-8-51, whether the
employee engaged in solicitation, and
whether any breach caused damages.
Gallagher Benefit Servs. v. Campbell, 528
F. Supp. 3d 1326, 2021 U.S. Dist. LEXIS
56771 (N.D. Ga. 2021).

Legitimate business interest. —
Non-compete provision was supported

by legitimate business interests in that
the employer had devoted considerable
resources to developing the employer’s
name recognition and customer base and
the employer had a legitimate interest in
protecting itself from the risk that the
former employee might appropriate cus-
tomers by taking advantage of contacts
developed while working for the employer.
Kennedy v. Shave Barber Co., 348 Ga.
App. 298, 822 S.E.2d 606, 2018 Ga. App.
LEXIS 649 (2018), cert. denied, No.
S19C0624, 2019 Ga. LEXIS 611 (Ga. Sept.
3, 2019).

Construction with O.C.G.A. § 13-8-
53. — Taken together, the clear and plain
language of O.C.G.A. §§ 13-8-51(15) and
13-8-54(b) compels a conclusion that any
agreement that meets the definition of
restrictive covenant under the Restrictive
Covenants Act, O.C.G.A. § 13-8-50 et
seq., and is otherwise not excepted from

the Act’s provisions, is subject to the terms
of the Act and must comply with the terms
of the Act. Restricting the Act’s scope to
merely the provisions that are explicitly
mentioned in O.C.G.A. § 13-8-53 would
render meaningless the majority of the
broad definition of “restrictive covenant”
located in O.C.G.A. § 13-8-51(15), which
contains many more types of agreements.
Belt Power, LLC v. Reed, 354 Ga. App.
289, 840 S.E.2d 765, 2020 Ga. App. LEXIS
157 (2020).

Restrictive covenant. — Because
O.C.G.A. §§ 13-8-51(15) and 13-8-54(b)
compelled a conclusion that any
agreement that met the Restrictive
Covenants Act’s, O.C.G.A. § 13-8-50 et
seq., definition of restrictive covenant, and
was otherwise not excepted from the act’s
provisions, was subject to the terms of the
act and had to comply with the terms of
the act, and the employee no-hire and the
employee no-solicitation covenants were
clearly agreements to protect the former
employer’s interest in its employees, the
act applied to those agreements; however,
after considering the former employer’s
legitimate business interests, the trial
court did not err when the court declined
to use the act’s blue pencil provision to
modify the covenants to make the
covenants enforceable. Belt Power, LLC v.
Reed, 354 Ga. App. 289, 840 S.E.2d 765,
2020 Ga. App. LEXIS 157 (2020).

13-8-52. Application.

(a) The provisions of this article shall be applicable only to contracts
and agreements between or among:

(1) Employers and employees;

(2) Distributors and manufacturers;

(3) Lessors and lessees;

(4) Partnerships and partners;

(5) Franchisors and franchisees;

(6) Sellers and purchasers of a business or commercial enterprise;
and

(7) Two or more employers.

(b) The provisions of this article shall not apply to any contract or
agreement not described in subsection (a) of this Code section.

13-8-51 13-8-52CONTRACTS

126 2025 Supp.



History.
Code 1981, § 13-8-52, enacted by Ga. L.

2011, p. 399, § 4/HB 30.

13-8-53. Enforcement of covenants; writing requirement; deter-
mining competitive status; effect of failure to comply;
time and geographic limitations.

(a) Notwithstanding any other provision of this chapter, enforcement
of contracts that restrict competition during the term of a restrictive
covenant, so long as such restrictions are reasonable in time, geo-
graphic area, and scope of prohibited activities, shall be permitted.
However, enforcement of contracts that restrict competition after the
term of employment, as distinguished from a customer nonsolicitation
provision, as described in subsection (b) of this Code section, or a
nondisclosure of confidential information provision, as described in
subsection (e) of this Code section, shall not be permitted against any
employee who does not, in the course of his or her employment:

(1) Customarily and regularly solicit for the employer customers or
prospective customers;

(2) Customarily and regularly engage in making sales or obtaining
orders or contracts for products or services to be performed by others;

(3) Perform the following duties:

(A) Have a primary duty of managing the enterprise in which
the employee is employed or of a customarily recognized depart-
ment or subdivision thereof;

(B) Customarily and regularly direct the work of two or more
other employees; and

(C) Have the authority to hire or fire other employees or have
particular weight given to suggestions and recommendations as to
the hiring, firing, advancement, promotion, or any other change of
status of other employees; or

(4) Perform the duties of a key employee or of a professional.

(b) Notwithstanding any other provision of this chapter, an employee
may agree in writing for the benefit of an employer to refrain, for a
stated period of time following termination, from soliciting, or attempt-
ing to solicit, directly or by assisting others, any business from any of
such employer’s customers, including actively seeking prospective
customers, with whom the employee had material contact during his or
her employment for purposes of providing products or services that are
competitive with those provided by the employer’s business. No express
reference to geographic area or the types of products or services
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considered to be competitive shall be required in order for the restraint
to be enforceable. Any reference to a prohibition against “soliciting or
attempting to solicit business from customers” or similar language shall
be adequate for such purpose and narrowly construed to apply only to:
(1) such of the employer’s customers, including actively sought prospec-
tive customers, with whom the employee had material contact; and (2)
products or services that are competitive with those provided by the
employer’s business.

(c)(1) Activities, products, or services that are competitive with the
activities, products, or services of an employer shall include activi-
ties, products, or services that are the same as or similar to the
activities, products, or services of the employer. Whenever a descrip-
tion of activities, products, or services, or geographic areas, is
required by this Code section, any description that provides fair
notice of the maximum reasonable scope of the restraint shall satisfy
such requirement, even if the description is generalized or could
possibly be stated more narrowly to exclude extraneous matters. In
case of a post-employment covenant entered into prior to termina-
tion, any good faith estimate of the activities, products, or services, or
geographic areas, that may be applicable at the time of termination
shall also satisfy such requirement, even if such estimate is capable
of including or ultimately proves to include extraneous activities,
products, or services, or geographic areas. The post-employment
covenant shall be construed ultimately to cover only so much of such
estimate as relates to the activities actually conducted, the products
or services actually offered, or the geographic areas actually involved
within a reasonable period of time prior to termination.

(2) Activities, products, or services shall be considered sufficiently
described if a reference to the activities, products, or services is
provided and qualified by the phrase “of the type conducted, autho-
rized, offered, or provided within two years prior to termination” or
similar language containing the same or a lesser time period. The
phrase “the territory where the employee is working at the time of
termination” or similar language shall be considered sufficient as a
description of geographic areas if the person or entity bound by the
restraint can reasonably determine the maximum reasonable scope
of the restraint at the time of termination.

(d) Any restrictive covenant not in compliance with the provisions of
this article is unlawful and is void and unenforceable; provided,
however, that a court may modify a covenant that is otherwise void and
unenforceable so long as the modification does not render the covenant
more restrictive with regard to the employee than as originally drafted
by the parties.

(e) Nothing in this article shall be construed to limit the period of
time for which a party may agree to maintain information as confiden-
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tial or as a trade secret, or to limit the geographic area within which
such information must be kept confidential or as a trade secret, for so
long as the information or material remains confidential or a trade
secret, as applicable.

History.
Code 1981, § 13-8-53, enacted by Ga. L.

2011, p. 399, § 4/HB 30; Ga. L. 2012, p.
775, § 13/HB 942.
Amendments.

The 2012 amendment, effective May
1, 2012, part of an Act to revise, modern-

ize, and correct the Code, revised punctua-
tion in paragraph (c)(1).
Law reviews.

For article, “Nearly a Decade Later:
Surveying Georgia’s ‘New’ Noncompete
Law,” see 26 Ga. St. B.J. 18 (Oct. 2020).

JUDICIAL DECISIONS

Modification of covenant. — Because
O.C.G.A. §§ 13-8-54(b) and 13-8-53(d)
direct that a court may modify a covenant
if the court determines that the covenant
is unreasonable, but applying those
provisions is not mandatory, it is within a
trial court’s discretion whether or not to
apply the blue pencil provisions. Belt
Power, LLC v. Reed, 354 Ga. App. 289, 840
S.E.2d 765, 2020 Ga. App. LEXIS 157
(2020).

Broad construction of section. —
Taken together, the clear and plain lan-

guage of O.C.G.A. §§ 13-8-51(15) and
13-8-54(b) compels a conclusion that any
agreement that meets the definition of
restrictive covenant under the Restrictive
Covenants Act, O.C.G.A. § 13-8-50 et
seq., and is otherwise not excepted from
the Act’s provisions, is subject to the terms
of the Act and must comply with the terms
of the Act. Restricting the Act’s scope to
merely the provisions that are explicitly
mentioned in O.C.G.A. § 13-8-53 would
render meaningless the majority of the
broad definition of “restrictive covenant”
located in O.C.G.A. § 13-8-51(15), which
contains many more types of agreements.
Belt Power, LLC v. Reed, 354 Ga. App.
289, 840 S.E.2d 765, 2020 Ga. App. LEXIS
157 (2020).

Geographic restriction. — Court of
Appeals erred in concluding that, to be
deemed geographically reasonable under
O.C.G.A. § 13-8-53(a), a restrictive
covenant must contain an express
geographic term because such a
construction imposed a stricter standard
than that imposed by the plain text of §

13-8-53(a) and (c). N. Am. Senior Benefits,
LLC v. Wimmer, 319 Ga. 641, 906 S.E.2d
373, 2024 Ga. LEXIS 188 (2024).

Key employee. — Trial court erred in
granting injunctive relief to the former
employer as the former employee did not
violate a non-compete agreement because,
even if the employee was in possession of
selective or specialized skills that the em-
ployee obtained by reason of having
worked for the employer, the employee did
not meet the definition of a key employee
under Georgia’s Restrictive Covenants
Act, O.C.G.A. § 13-8-50 et seq., as the
employee gained a good reputation with a
railway company due to the employee’s
work ethic and personal attributes, not by
reason of the employer’s investment of
time, training, money, trust, exposure to
the public, or exposure to customers,
vendors, or other business relationships
during the course of the employee’s
employment with the employer. Blair v.
Pantera Enterprises, Inc., 349 Ga. App.
846, 824 S.E.2d 711, 2019 Ga. App. LEXIS
114 (2019), cert. denied, No. S19C1094,
2019 Ga. LEXIS 761 (Ga. Nov. 4, 2019).

To be a key employee for purposes of
Georgia’s Restrictive Covenants Act,
O.C.G.A. § 13-8-50 et seq., an employee
must meet the requirements of both
sentences of O.C.G.A. § 13-8-51(8). Blair
v. Pantera Enterprises, Inc., 349 Ga. App.
846, 824 S.E.2d 711, 2019 Ga. App. LEXIS
114 (2019), cert. denied, No. S19C1094,
2019 Ga. LEXIS 761 (Ga. Nov. 4, 2019).

Non-solicitation of patients clause
unenforceable. — Non-solicitation cov-
enant in physicians’ pre-2011 employment
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contracts would prevent the physicians
from having any communication with the
employer’s patients, even if those patients
sought out the physicians, which was un-
reasonable and unenforceable, but geo-
graphic limitations were not unreason-
able and were enforceable. Burson v.
Milton Hall Surgical Associates, LLC, 343
Ga. App. 159, 806 S.E.2d 239, 2017 Ga.
App. LEXIS 458 (2017).

Restrictive covenants in non-com-
pete unenforceable. — Because the
court had already found that one of the
sub-parts of the non-compete was unen-
forceable under Georgia law, none of the
restrictive covenants contained in the
non-compete were enforceable. Boone v.
Corestaff Support Servs., 805 F. Supp. 2d
1362, 2011 U.S. Dist. LEXIS 85454 (N.D.
Ga. 2011).

Because a Georgia House Bill was un-
constitutional and void when it was en-
acted, the General Assembly did not act to
change Georgia’s public policy on restric-
tive covenants in employment contracts.
Therefore, a district court did not err in
applying Georgia law to find such restric-
tive covenants in a particular employment
contract were unenforceable. Becham v.
Synthes USA, 482 Fed. Appx. 387, 2012
U.S. App. LEXIS 11225 (11th Cir. 2012).

Non-solicitation clauses in parties’ em-
ployment agreement were written overly
broad, but because the statute com-
manded courts to construe the clauses
narrowly, the clauses were enforceable;
however, the non-competition clause was
void and unenforceable because the clause
lacked a geographic limitation. Lifebrite
Labs., LLC v. Cooksey, No.
1:15-CV-4309-TWT, 2016 U.S. Dist.
LEXIS 181823 (N.D. Ga. Dec. 9, 2016).

Trial court did not err in finding that
the non-compete covenant between the
company and the former independent con-
tractor that had previously performed
work for the company was void and unen-
forceable because the covenant did not
contain a geographic limitation as re-
quired by O.C.G.A. § 13-8-53. CarpetCare
Multiservices, LLC v. Carle, 347 Ga. App.
497, 819 S.E.2d 894, 2018 Ga. App. LEXIS
551 (2018), cert. denied, No. S19C0314,
2019 Ga. LEXIS 445 (Ga. June 10, 2019),
overruled in part, N. Am. Senior Benefits,

LLC v. Wimmer, 319 Ga. 641, 906 S.E.2d
373, 2024 Ga. LEXIS 188 (2024).

Under O.C.G.A. § 1-3-9, Georgia courts
may not enforce foreign law if it would
contravene Georgia’s public policy, and
restrictive covenants in employment
contracts that do not comply with the
Georgia Restrictive Covenants Act
(GRCA), O.C.G.A. § 13-8-50 et seq., are
contrary to public policy; thus, a Georgia
court that is asked to apply foreign law to
determine whether to enforce a restrictive
covenant must first apply the GRCA to
determine whether the restrictive
covenant complied with it. Motorsports of
Conyers, LLC v. Burbach, 317 Ga. 206,
892 S.E.2d 719, 2023 Ga. LEXIS 187
(2023).

Geographic restriction. — In a tor-
tious interference with employment rela-
tions claim, under the Restrictive Cov-
enants Act, O.C.G.A. § 13-8-50, the trial
court erred in granting summary
judgment to the defendants because the
language of the plaintiff’s non-compete
covenants for two of its former employees
sufficiently described the geographic
restriction as it complied with the
enforcement of covenants statute, and the
covenants did not contain vague
geographic limitations. American
Plumbing Professionals, Inc. v. Servestar,
LLC, 363 Ga. App. 392, 870 S.E.2d 518,
2022 Ga. App. LEXIS 114 (2022).

Factual issues remaining in restric-
tive employment contract dispute. —
In an agent’s suit against an insurance
company seeking to invalidate restrictive
covenants in an agreement to sell insur-
ance products, the court held that the trial
court properly denied the agent’s motion
for judgment on the pleadings as to a
confidential and proprietary information
provision because it could not be said as a
matter of law that the information defined
as such did not constitute a trade secret or
merely confidential information relating
to the company’s business. Holland Ins.
Group, LLC v. Senior Life Ins. Co., 329 Ga.
App. 834, 766 S.E.2d 187, 2014 Ga. App.
LEXIS 792 (2014).

Client-based, no-servicing, non-compete
covenant with a two-year duration and a
nationwide scope reflecting the scale of
the business was reasonable, but the em-
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ployer was not entitled to summary judg-
ment enforcing the covenant because fac-
tual disputes existed as to whether the
former employee’s duties as a benefits
administrator fell within the scope of
O.C.G.A. § 13-8-53, whether the
employee was a key employee, whether
the employee engaged in solicitation, and
whether any breach caused damages.
Gallagher Benefit Servs. v. Campbell, 528
F. Supp. 3d 1326, 2021 U.S. Dist. LEXIS
56771 (N.D. Ga. 2021).

Former employee subject to Re-
strictive Covenants Act. — Based on

evidence that the former employee cus-
tomarily and regularly solicited custom-
ers on behalf of the employer, the trial
court did not abuse the court’s discretion
in finding that the former employee per-
formed the types of duties that would
classify the former employee as an em-
ployee and subject the employee to Geor-
gia’s Restrictive Covenants Act, O.C.G.A.
§ 13-8-50 et seq. Kennedy v. Shave
Barber Co., 348 Ga. App. 298, 822 S.E.2d
606, 2018 Ga. App. LEXIS 649 (2018),
cert. denied, No. S19C0624, 2019 Ga.
LEXIS 611 (Ga. Sept. 3, 2019).

RESEARCH REFERENCES

ALR.
Breach of Best Efforts Clause in Em-

ployment Contract, 90 A.L.R.7th 6.

13-8-54. Judicial construction of covenants.

(a) A court shall construe a restrictive covenant to comport with the
reasonable intent and expectations of the parties to the covenant and in
favor of providing reasonable protection to all legitimate business
interests established by the person seeking enforcement.

(b) In any action concerning enforcement of a restrictive covenant, a
court shall not enforce a restrictive covenant unless it is in compliance
with the provisions of Code Section 13-8-53; provided, however, that if
a court finds that a contractually specified restraint does not comply
with the provisions of Code Section 13-8-53, then the court may modify
the restraint provision and grant only the relief reasonably necessary to
protect such interest or interests and to achieve the original intent of
the contracting parties to the extent possible.

History.
Code 1981, § 13-8-54, enacted by Ga. L.

2011, p. 399, § 4/HB 30.
Law reviews.

For article, “Nearly a Decade Later:

Surveying Georgia’s ‘New’ Noncompete
Law,” see 26 Ga. St. B.J. 18 (Oct. 2020).

JUDICIAL DECISIONS

Choice of law provision. — Trial
court did not err in refusing to enforce a
choice of law provision in the 2014 agree-
ment containing restrictive covenants and
by applying Georgia law rather than Dela-
ware law because a choice of law provision
would not be enforced if application of the

clause contravened a strong public policy
of Georgia; before the enactment of the
restrictive covenants act, restrictive cov-
enants in restraint of trade fell within
that public policy exception if (1) at least
one of the restrictive covenants violated
Georgia public policy and (2) such a cov-
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enant would likely be enforced by the
other state’s court; and the act did not
change the prior conclusion that unrea-
sonable restrictive covenants were
against Georgia public policy. Belt Power,
LLC v. Reed, 354 Ga. App. 289, 840 S.E.2d
765, 2020 Ga. App. LEXIS 157 (2020).

Under O.C.G.A. § 1-3-9, Georgia courts
may not enforce foreign law if it would
contravene Georgia’s public policy, and
restrictive covenants in employment
contracts that do not comply with the
Georgia Restrictive Covenants Act
(GRCA), O.C.G.A. § 13-8-50 et seq., are
contrary to public policy; thus, a Georgia
court that is asked to apply foreign law to
determine whether to enforce a restrictive
covenant must first apply the GRCA to
determine whether the restrictive
covenant complied with it. Motorsports of
Conyers, LLC v. Burbach, 317 Ga. 206,
892 S.E.2d 719, 2023 Ga. LEXIS 187
(2023).

Discretion to apply blue pencil pro-
vision. — Because O.C.G.A.
§§ 13-8-54(b) and 13-8-53(d) direct that a
court may modify a covenant if the court
determines that the covenant is
unreasonable, but applying those
provisions is not mandatory, it is within a
trial court’s discretion whether or not to
apply the blue pencil provisions. Belt
Power, LLC v. Reed, 354 Ga. App. 289, 840
S.E.2d 765, 2020 Ga. App. LEXIS 157
(2020).

Construction with O.C.G.A. § 13-8-
51. — Taken together, the clear and plain
language of O.C.G.A. §§ 13-8-51(15) and
13-8-54(b) compels a conclusion that any
agreement that meets the definition of
restrictive covenant under the Restrictive
Covenants Act, O.C.G.A. § 13-8-50 et
seq., and is otherwise not excepted from
the Act’s provisions, is subject to the terms
of the Act and must comply with the terms
of the Act. Restricting the Act’s scope to
merely the provisions that are explicitly
mentioned in O.C.G.A. § 13-8-53 would
render meaningless the majority of the
broad definition of “restrictive covenant”
located in O.C.G.A. § 13-8-51(15), which
contains many more types of agreements.
Belt Power, LLC v. Reed, 354 Ga. App.

289, 840 S.E.2d 765, 2020 Ga. App. LEXIS
157 (2020).

Use of blue pencil provision to en-
force covenants. — Because O.C.G.A.
§§ 13-8-51(15) and 13-8-54(b) compelled a
conclusion that any agreement that met
the restrictive covenants act’s definition of
restrictive covenant, and was otherwise
not excepted from the act’s provisions, was
subject to the terms of the act and had to
comply with the terms of the act, and the
employee no-hire and the employee
no-solicitation covenants were clearly
agreements to protect the former
employer’s interest in its employees, the
act applied to those agreements; however,
after considering the former employer’s
legitimate business interests, the trial
court did not err when the court declined
to use the act’s blue pencil provision to
modify the covenants to make the
covenants enforceable. Belt Power, LLC v.
Reed, 354 Ga. App. 289, 840 S.E.2d 765,
2020 Ga. App. LEXIS 157 (2020).

Enforceability of non-compete with
two year duration and nationwide
scope. — Client-based, no-servicing, non-
compete covenant with a two-year dura-
tion and a nationwide scope reflecting the
scale of the business was reasonable, but
the employer was not entitled to summary
judgment enforcing the covenant because
factual disputes existed as to the nature of
the former employee’s duties, whether the
employee was a key employee, whether
the employee engaged in solicitation, and
whether any breach caused damages.
Gallagher Benefit Servs. v. Campbell, 528
F. Supp. 3d 1326, 2021 U.S. Dist. LEXIS
56771 (N.D. Ga. 2021).

Geographic restriction. — In a tor-
tious interference with employment rela-
tions claim, under the Restrictive Cov-
enants Act, the trial court erred in
granting summary judgment to the defen-
dants because the language of the plain-
tiff’s non-compete covenants for two of its
former employees sufficiently described
the geographic restriction as it complied
with the enforcement of covenants stat-
ute, and the covenants did not contain
vague geographic limitations. American
Plumbing Professionals, Inc. v. Servestar,
LLC, 363 Ga. App. 392, 870 S.E.2d 518,
2022 Ga. App. LEXIS 114 (2022).
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13-8-55. Requirements of person seeking enforcement of cov-
enants.

The person seeking enforcement of a restrictive covenant shall plead
and prove the existence of one or more legitimate business interests
justifying the restrictive covenant. If a person seeking enforcement of
the restrictive covenant establishes by prima-facie evidence that the
restraint is in compliance with the provisions of Code Section 13-8-53,
then any person opposing enforcement has the burden of establishing
that the contractually specified restraint does not comply with such
requirements or that such covenant is unreasonable.

History.
Code 1981, § 13-8-55, enacted by Ga. L.

2011, p. 399, § 4/HB 30.

JUDICIAL DECISIONS

Legitimate business interest. — Cli-
ent-based, no-servicing, non-compete cov-
enant with a two-year duration and a
nationwide scope reflecting the scale of
the business was reasonable and there
was evidence of a legitimate business in-
terest, but the employer was not entitled
to summary judgment enforcing the cov-

enant because factual disputes existed as
to the nature of the former employee’s
duties, whether the employee was a key
employee, whether the employee engaged
in solicitation, and whether any breach
caused damages. Gallagher Benefit Servs.
v. Campbell, 528 F. Supp. 3d 1326, 2021
U.S. Dist. LEXIS 56771 (N.D. Ga. 2021).

13-8-56. Reasonableness determinations restricting competi-
tion; presumptions.

In determining the reasonableness of a restrictive covenant that limits
or restricts competition during or after the term of an employment or
business relationship, the court shall make the following presumptions:

(1) During the term of the relationship, a time period equal to or
measured by duration of the parties’ business or commercial relation-
ship is reasonable, provided that the reasonableness of a time period
after a term of employment shall be as provided for in Code Section
13-8-57;

(2) A geographic territory which includes the areas in which the
employer does business at any time during the parties’ relationship,
even if not known at the time of entry into the restrictive covenant, is
reasonable, provided that:

(A) The total distance encompassed by the provisions of the
covenant also is reasonable;

(B) The agreement contains a list of particular competitors as
prohibited employers for a limited period of time after the term of
employment or a business or commercial relationship; or
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(C) Both subparagraphs (A) and (B) of this paragraph;

(3) The scope of competition restricted is measured by the business
of the employer or other person or entity in whose favor the restric-
tive covenant is given; provided, however, that a court shall not refuse
to enforce the provisions of a restrictive covenant because the person
seeking enforcement establishes evidence that a restrictive covenant
has been violated but has not proven that the covenant has been
violated as to the entire scope of the prohibited activities of the person
seeking enforcement or as to the entire geographic area of the
covenant; and

(4) Any restriction that operates during the term of an employ-
ment relationship, agency relationship, independent contractor rela-
tionship, partnership, franchise, distributorship, license, ownership
of a stake in a business entity, or other ongoing business relationship
shall not be considered unreasonable because it lacks any specific
limitation upon scope of activity, duration, or geographic area so long
as it promotes or protects the purpose or subject matter of the
agreement or relationship or deters any potential conflict of interest.

History.
Code 1981, § 13-8-56, enacted by Ga. L.

2011, p. 399, § 4/HB 30; Ga. L. 2019, p.
1056, § 13/SB 52.
Amendments.

The 2019 amendment, effective May
12, 2019, part of an Act to revise, modern-

ize, and correct the Code, revised punctua-
tion near the end of the introductory lan-
guage of paragraph (2).
Law reviews.

For article, “Contracts: Illegal and Void
Contracts Generally,” see 28 Ga. St. U.L.
Rev. 21 (2011).

JUDICIAL DECISIONS

Geographic territory. — Client-
based, no-servicing, non-compete cov-
enant with a two-year duration and a
nationwide scope that accurately reflected
the scale of the business was reasonable,
but the employer was not entitled to sum-
mary judgment enforcing the covenant
because factual disputes existed as to the

nature of the former employee’s duties,
whether the employee was a key em-
ployee, whether the employee engaged in
solicitation, and whether any breach
caused damages. Gallagher Benefit Servs.
v. Campbell, 528 F. Supp. 3d 1326, 2021
U.S. Dist. LEXIS 56771 (N.D. Ga. 2021).

13-8-57. Reasonableness determinations restricting time; pre-
sumptions.

(a) In determining the reasonableness in time of a restrictive cov-
enant sought to be enforced after a term of employment, a court shall
apply the rebuttable presumptions provided in this Code section.

(b) In the case of a restrictive covenant sought to be enforced against
a former employee and not associated with the sale or ownership of all
or a material part of:
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(1) The assets of a business, professional practice, or other com-
mercial enterprise;

(2) The shares of a corporation;

(3) A partnership interest;

(4) A limited liability company membership; or

(5) An equity interest or profit participation, of any other type, in
a business, professional practice, or other commercial enterprise,

a court shall presume to be reasonable in time any restraint two years
or less in duration and shall presume to be unreasonable in time any
restraint more than two years in duration, measured from the date of
the termination of the business relationship.

(c) In the case of a restrictive covenant sought to be enforced against
a current or former distributor, dealer, franchisee, lessee of real or
personal property, or licensee of a trademark, trade dress, or service
mark and not associated with the sale of all or a part of:

(1) The assets of a business, professional practice, or other com-
mercial enterprise;

(2) The shares of a corporation;

(3) A partnership interest;

(4) A limited liability company membership; or

(5) An equity interest or profit participation, of any other type, in
a business, professional practice, or other commercial enterprise,

a court shall presume to be reasonable in time any restraint three years
or less in duration and shall presume to be unreasonable in time any
restraint more than three years in duration, measured from the date of
termination of the business relationship.

(d) In the case of a restrictive covenant sought to be enforced against
the owner or seller of all or a material part of:

(1) The assets of a business, professional practice, or other com-
mercial enterprise;

(2) The shares of a corporation;

(3) A partnership interest;

(4) A limited liability company membership; or

(5) An equity interest or profit participation, of any other type, in
a business, professional practice, or other commercial enterprise,

a court shall presume to be reasonable in time any restraint the longer
of five years or less in duration or equal to the period of time during
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which payments are being made to the owner or seller as a result of any
sale referred to in this subsection and shall presume to be unreasonable
in time any restraint more than the longer of five years in duration or
the period of time during which payments are being made to the owner
or seller as a result of any sale referred to in this subsection, measured
from the date of termination or disposition of such interest.

History.
Code 1981, § 13-8-57, enacted by Ga. L.

2011, p. 399, § 4/HB 30.

JUDICIAL DECISIONS

Promissory note date was ex-
tended. — Because the buyer of an adult
novelty business and the secured seller
entered a non-compete agreement to last
81 months, which was the anticipated
length of the installment payments for the
purchase, the court could not equitably
extend the term of that agreement when
the parties later extended the maturity
date on the promissory note. Bearoff v.
Craton, 350 Ga. App. 826, 830 S.E.2d 362,
2019 Ga. App. LEXIS 384 (2019).

Two-year duration and nationwide
scope of non-compete. — Client-based,
no-servicing, non-compete covenant with

a two-year duration, was presumed rea-
sonable under O.C.G.A. § 13–8–54, and a
nationwide scope reflecting the scale of
the business had reasonable terms. The
employer was not entitled to summary
judgment enforcing the covenant,
however, because factual disputes existed
as to the nature of the former employee’s
duties, whether the employee was a key
employee, whether the employee engaged
in solicitation, and whether any breach
caused damages. Gallagher Benefit Servs.
v. Campbell, 528 F. Supp. 3d 1326, 2021
U.S. Dist. LEXIS 56771 (N.D. Ga. 2021).

13-8-58. Enforcement by third parties.

(a) A court shall not refuse to enforce a restrictive covenant on the
ground that the person seeking enforcement is a third-party beneficiary
of such contract or is an assignee or successor to a party to such
contract.

(b) In determining the enforceability of a restrictive covenant, it is
not a defense that the person seeking enforcement no longer continues
in business in the scope of the prohibited activities that is the subject of
the action to enforce the restrictive covenant if such discontinuance of
business is the result of a violation of the restriction.

(c) A court shall enforce a restrictive covenant by any appropriate
and effective remedy available at law or equity, including, but not
limited to, temporary and permanent injunctions.

(d) In determining the reasonableness of a restrictive covenant
between an employer and an employee, as such term is defined in
subparagraphs (A) through (C) of paragraph (5) of Code Section
13-8-51, a court may consider the economic hardship imposed upon an
employee by enforcement of the covenant; provided, however, that this
subsection shall not apply to contracts or agreements between or among
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those persons or entities listed in paragraphs (2) through (7) of
subsection (a) of Code Section 13-8-52.

History.
Code 1981, § 13-8-58, enacted by Ga. L.

2011, p. 399, § 4/HB 30.
Law reviews.

For article, “Nearly a Decade Later:

Surveying Georgia’s ‘New’ Noncompete
Law,” see 26 Ga. St. B.J. 18 (Oct. 2020).

13-8-59. Construction with federal provisions.

Nothing in this article shall be construed or interpreted to allow or to
make enforceable any restraint of trade or commerce that is otherwise
illegal or unenforceable under the laws of the United States or under
the Constitution of this state or of the United States.

History.
Code 1981, § 13-8-59, enacted by Ga. L.

2011, p. 399, § 4/HB 30.
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procedure for final payment.

Article 3

Security and Immigration
Compliance

Sec.
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ity; rules and regulations.

RESEARCH REFERENCES

ALR.
Standing of Labor Unions, Labor Man-

agement Committee, or Trade Association

to Bring Action Under State Law Govern-
ing Public Contracts, 59 A.L.R.7th Art. 4.

ARTICLE 1

GENERAL PROVISIONS

PART 1

BONDS

13-10-3. Determining Georgia residency for businesses; prefer-
ences; adherence to policies and procedures of State
Construction Manual; public works construction con-
tracts.

(a) For the purpose of determining residency under this Code sec-
tion, a Georgia resident business shall include any business that
regularly maintains a place from which business is physically con-
ducted in Georgia for at least one year prior to any bid or proposal
submitted pursuant to this Code section or a new business that is
domiciled in Georgia which regularly maintains a place from which
business is physically conducted in Georgia; provided, however, that a
place of business shall not include a post office box, site trailer, or
temporary structure.

(b) Whenever the state contracts for the doing of a public work,
materialmen, contractors, builders, architects, engineers, and laborers
resident in the State of Georgia are to be granted the same preference
over materialmen, contractors, builders, architects, engineers, and
laborers resident in another state in the same manner, on the same
basis, and to the same extent that preference is granted in awarding
bids for the same goods or services by such other state to materialmen,
contractors, builders, architects, engineers, and laborers resident in
such other state over materialmen, contractors, builders, architects,
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engineers, and laborers resident in the State of Georgia. However, these
requirements shall in no way impair the ability of the state to compare
the quality of materials proposed for purchase and to compare the
qualifications, character, responsibility, and fitness of materialmen,
contractors, builders, architects, engineers, and laborers proposed for
employment in its consideration of the purchase of materials or
employment of persons. This subsection shall not apply to transporta-
tion projects for which federal aid funds are available.

(c) All state agencies, authorities, departments, commissions,
boards, and similar entities shall adhere to the policies and procedures
contained in the State Construction Manual for project management
and procurement of, and contracting for, design, construction, and other
project related professional services for all state owned buildings in
Georgia funded by state bonds or other state revenue. The State
Construction Manual shall be jointly edited and posted on a state
website by the Georgia State Financing and Investment Commission
and the Board of Regents of the University System of Georgia and shall
be updated on a periodic basis to reflect evolving owner needs and
industry best practices after consultation with other state agency and
industry stakeholders.

(d)(1) To the extent permitted by law, no state agency, authority,
department, commission, board, or similar entity that contracts for
public works construction shall, in its bid documents, specifications,
project agreements, or other controlling documents for a public works
construction contract:

(A) Require or prohibit bidders, offerors, contractors, subcon-
tractors, or material suppliers to enter into or adhere to prehire
agreements, project labor agreements, collective bargaining agree-
ments, or any other agreement with one or more labor organiza-
tions on the same or other related construction projects; or

(B) Discriminate against, or treat differently, bidders, offerors,
contractors, subcontractors, or material suppliers for becoming or
refusing to become or remain signatories or otherwise to adhere to
agreements with one or more labor organizations on the same or
other related construction projects.

(2) Nothing in this subsection shall prohibit bidders, offerors,
contractors, subcontractors, or material suppliers from voluntarily
entering into agreements described in paragraph (1) of this subsec-
tion.

(3) The head of a governmental entity may exempt a particular
public works construction contract from the requirements of any or
all of the provisions of paragraph (1) of this subsection if the
governmental entity finds, after public notice and a hearing, that
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special circumstances require an exemption to avert an imminent
threat to public health or safety. A finding of special circumstance
under this paragraph shall not be based on the possibility or presence
of a labor dispute concerning the use of contractors or subcontractors
who are nonsignatories to, or otherwise do not adhere to, agreements
with one or more labor organizations or concerning employees on the
particular project who are not members of or affiliated with a labor
organization.

History.
Code 1981, § 13-10-3, enacted by Ga. L.

2010, p. 308, § 1/SB 447; Ga. L. 2013, p.
628, § 1/SB 179.
Amendments.

The 2013 amendment, effective May
6, 2013, inserted “of the University Sys-

tem of Georgia” in the last sentence of
subsection (c); and added subsection (d).

13-10-4. Limitation on disqualification of bidders upon lack of
previous experience.

In awarding contracts based upon sealed competitive bids or sealed
competitive proposals, no bidder shall be disqualified from a bid or
proposal or denied prequalification based upon:

(1) A lack of previous experience with a job of the size for which the
bid or proposal is being sought if:

(A) The bid or proposal is not more than 30 percent greater in
scope or cost from the bidder’s previous experience in jobs;

(B) The bidder has experience in performing the work for which
bids or proposals are sought; and

(C) The bidder is capable of being bonded by a surety which
meets the qualifications of the bid documents for a bid bond, a
performance bond, and a payment bond as required for the scope of
the work for which the bid or proposal is being sought; or

(2) A lack of previous experience with the construction delivery
method to be used for the job for which the bid or proposal is being
sought.

History.
Code 1981, § 13-10-4, enacted by Ga. L.

2013, p. 126, § 1/SB 168; Ga. L. 2018, p.
343, § 1/HB 899.
Effective date.

This Code section became effective April
24, 2013.
Amendments.

The 2018 amendment, effective May

3, 2018, in the introductory paragraph,
substituted “based upon: (1) A lack” for
“based upon a lack” in the middle; redes-
ignated former paragraphs (1) through (3)
as present subparagraphs (1)(A) through
(1)(C), respectively; added “; or” at the end
of subparagraph (1)(C); and added para-
graph (2).
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PART 2

BID BONDS

13-10-20. Large public works contracts; requirements for bid
bonds; withdrawal of bid.

(a) Bid bonds shall be required for all state public works construction
contracts with estimated bids or proposals over $100,000.00; provided,
however, that the state or any public board or body of the state may
require a bid bond for projects with estimated bids or proposals of
$100,000.00 or less.

(b) In the case of competitive sealed bids, except as provided in Code
Sections 13-10-22 and 13-10-23, a bid may not be revoked or withdrawn
until 60 days after the time set by the state or any public board or body
of the state for opening of bids. Upon expiration of such 60 day time
period, the bid will cease to be valid, unless the bidder provides written
notice to the state prior to the scheduled expiration date that the bid
will be extended for a time period specified by the state.

(c) In the case of competitive sealed proposals, the state shall advise
offerors in the request for proposals of the number of days that offerors
will be required to honor their proposals; provided, however, that if an
offeror is not selected within 60 days of opening the proposals, any
offeror that is determined by the state to be unlikely of being selected
for contract award shall be released from his or her proposal.

(d) If the state requires a bid bond for any public works construction
contract, no bid or proposal for a contract with the state shall be valid
for any purpose unless the contractor gives a bid bond with good and
sufficient surety or sureties approved by the state. The bid bond shall be
in the amount of not less than 5 percent of the total amount payable by
the terms of the contract. No bid or proposal shall be considered if a
proper bid bond or other security authorized in Code Section 13-10-21
has not been submitted. The provisions of this subsection shall not
apply to any bid or proposal for a contract that is required by law to be
accompanied by a proposal guaranty and shall not apply to any bid or
proposal for a contract with any public agency or body which receives
funding from the United States Department of Transportation and
which is primarily engaged in the business of public transportation.

(e) When the state invites competitive sealed proposals for a public
works construction project and the request for proposals for such
project states that price or project cost will not be a selection or
evaluation factor, no bid bond shall be required unless the state
provides for a bid bond in the request for proposals and specifies the
amount of such bond.
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History.
Code 1981, § 13-10-20, enacted by Ga.

L. 2001, p. 820, § 1; Ga. L. 2013, p. 628,
§ 2/SB 179.

Amendments.
The 2013 amendment, effective May

6, 2013, added subsection (e).

PART 3

PERFORMANCE BONDS

13-10-43. Acceptance of electronic signatures and seals.

Public procurement officers shall accept electronic signatures and
electronic corporate seals on bonds issued pursuant to this part so long
as such signatures and seals comply with the provisions of Chapter 12
of Title 10 and Code Section 33-24-14.

History.
Code 1981, § 13-10-43, enacted by Ga.

L. 2021, p. 459, § 1-1/SB 169.

Effective date.
This Code section became effective May

4, 2021.

PART 4

PAYMENT BONDS

JUDICIAL DECISIONS

ANALYSIS

PAYMENT BONDS

2. APPLICABILITY

Payment Bonds

2. Applicability

Supplier of materials to subcon-
tractor protected. — Surety on a public
contract, after assisting the contractor in
completing the project, stood in the place
of the contractor and was subrogated to

the contractor’s right of action for breach
of contract against the Georgia Depart-
ment of Corrections; under Ga. Const.
1983, Art. I, Sec. II, Para. IX(c), the state
waived sovereign immunity for contracts.
State Dep’t of Corr. v. Developers Sur. &
Indem. Co., 295 Ga. 741, 763 S.E.2d 868,
2014 Ga. LEXIS 732 (2014).

13-10-62. Notice of commencement.

(a) The contractor furnishing the payment bond or security deposit
shall post on the public works construction site and file with the clerk
of the superior court in the county in which the site is located a notice
of commencement no later than 15 days after the contractor physically
commences work on the project and supply a copy of the notice of
commencement to any subcontractor, materialman, or person who
makes a written request of the contractor. Failure to supply a copy of
the notice of commencement within ten calendar days of receipt of the
written request from such subcontractor, materialman, or person shall
render the provisions of paragraph (1) of subsection (a) of Code Section
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13-10-63 inapplicable to such subcontractor, materialman, or person
making the request. The notice of commencement shall include:

(1) The name, address, and telephone number of the contractor;

(2) The name and location of the public work being constructed or
a general description of the improvement;

(3) The name and address of the state or the agency or authority of
the state that is contracting for the public works construction;

(4) The name and address of the surety for the performance and
payment bonds, if any; and

(5) The name and address of the holder of the security deposit
provided, if any.

(b) The failure to file a notice of commencement shall render the
notice to the contractor requirements of paragraph (2) of subsection (a)
of Code Section 13-10-63 inapplicable.

(c) The clerk of the superior court shall file the notice of commence-
ment within the records of that office and maintain an index separate
from other real estate records or an index with the preliminary notices
specified in subsection (a) of Code Section 44-14-361.3. Each such notice
of commencement shall be indexed under the name of the state and the
name of the contractor as contained in the notice of commencement.

History.
Code 1981, § 13-10-62, enacted by Ga.

L. 2001, p. 820, § 1; Ga. L. 2013, p. 628,
§ 3/SB 179.

Amendments.
The 2013 amendment, effective May

6, 2013, substituted “paragraph (2)” for
“paragraph (1)” in subsection (b).

JUDICIAL DECISIONS

No application to public contract
for maintenance. — Board of Regents of
the University System of Georgia was
immune from a suit by employees of a
contractor who provided a forged payment
bond to the Board; the maintenance con-
tract was not for “public works construc-
tion” as defined in O.C.G.A. § 36-91-2(12);

therefore, the provisions for payment
bonds in O.C.G.A. §§ 13-10-62 and
13-10-63 did not apply. Further, the Board
had no duty to investigate the information
presented on the face of the payment
bond. Bd. of Regents of the Univ. Sys. of
Ga. v. Brooks, 324 Ga. App. 15, 749 S.E.2d
23, 2013 Ga. App. LEXIS 781 (2013).

13-10-63. Pursuit of action by person entitled to protection of
payment bond; liability of public entity.

Law reviews.
For annual survey of law on construc-

tion law, see 62 Mercer L. Rev. 71 (2010).

13-10-62 13-10-63CONTRACTS FOR PUBLIC WORKS

1432025 Supp.



JUDICIAL DECISIONS

Forged payment bond. — Board of
Regents of the University System of Geor-
gia was immune from a suit by employees
of a contractor who provided a forged
payment bond to the Board; the mainte-
nance contract was not for “public works
construction” as defined in O.C.G.A.
§ 36-91-2(12); therefore, the provisions

for payment bonds in O.C.G.A.
§§ 13-10-62 and 13-10-63 did not apply.
Further, the Board had no duty to
investigate the information presented on
the face of the payment bond. Bd. of
Regents of the Univ. Sys. of Ga. v. Brooks,
324 Ga. App. 15, 749 S.E.2d 23, 2013 Ga.
App. LEXIS 781 (2013).

13-10-65. Time for instituting action.

Law reviews.
For article, “Construction Law,” see 63

Mercer L. Rev. 107 (2011).

JUDICIAL DECISIONS

Claim untimely. — Materials suppli-
er’s suit on a payment bond for a road
improvement project was time-barred be-
cause the work was completed and ac-
cepted by the Georgia Department of
Transportation (GDOT) more than one

year before suit was filed; the statute of
limitations concerned acceptance of the
actual construction work, not GDOT’s in-
ternal procedure. Strickland v. Arch Ins.
Co., 718 Fed. Appx. 927, 2018 U.S. App.
LEXIS 504 (11th Cir. 2018).

13-10-66. Acceptance of electronic signatures and seals.

Public procurement officers shall accept electronic signatures and
electronic corporate seals on bonds issued pursuant to this part so long
as such signatures and seals comply with the provisions of Chapter 12
of Title 10 and Code Section 33-24-14.

History.
Code 1981, § 13-10-66, enacted by Ga.

L. 2021, p. 459, § 1-2/SB 169.

Effective date.
This Code section became effective May

4, 2021.

PART 5

PROJECT COMPLETION INCENTIVES IN CONTRACTS

Effective date.
This part became effective May 6, 2013.

13-10-70. Liquidated damages for late completion and incen-
tives for early completion.

Public works construction contracts may include both liquidated dam-
ages provisions for late construction project completion and incentive
provisions for early construction project completion when the project
schedule is deemed to have value. The terms of the liquidated damages
provisions and the incentive provisions shall be established in advance
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as a part of the construction contract and included within the terms of
the bid or proposal.

History.
Code 1981, § 13-10-70, enacted by Ga.

L. 2013, p. 628, § 4/SB 179.

ARTICLE 2

RETENTION OF CONTRACTUAL PAYMENTS AND CREATION OF
ESCROW ACCOUNTS ON CONTRACTS FOR INSTALLATION,
IMPROVEMENT, MAINTENANCE, OR REPAIR OF WATER OR

SEWER FACILITIES

13-10-80. Contract requirements; application; effect of greater
benefits contracted for; evidence of indebtedness
paid.

(a) As used in this Code section, the term:

(1) “Contractor” means a person having a direct contract with the
owner.

(2) “Lower tier subcontractor” means a person other than a con-
tractor having a direct contract with a subcontractor.

(3) “Owner” means the state, any county, municipal corporation,
authority, board of education, or other public board, public body,
department, agency, instrumentality, or political subdivision of the
state.

(4) “Owner’s authorized contract representative” means the archi-
tect or engineer in charge of the project for the owner or such other
contract representative or officer as designated in the contract
documents as the party representing the owner’s interest regarding
administration and oversight of the project.

(5) “Subcontractor” means a person other than an owner having a
direct contract with the contractor.

(b) In any public works construction contract entered into on or after
July 1, 2022, with an owner, as defined in paragraph (3) of subsection
(a) of this Code section, such contract shall provide for the following:

(1) After work has commenced at the construction site, progress
payments to be made on some periodic basis, and at least monthly,
based on the value of work completed as may be provided in the
contract documents plus the value of materials and equipment
suitably stored, insured, and protected at the construction site and at
the owner’s discretion such materials and equipment suitably stored,
insured, and protected off site at a location approved by the owner’s
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authorized contract representative when allowed by the contract
documents, less retainage; and

(2)(A) Retainage to a maximum of 5 percent of each progress
payment. At the discretion of the owner and with the approval of
the contractor, the retainage of each subcontractor may be released
separately as the subcontractor completes his or her work.

(B) At substantial completion of the work or such other standard
of completion as may be provided in the contract documents and as
the owner’s authorized contract representative determines the
work to be reasonably satisfactory, the owner shall, within 30 days
after invoice and other appropriate documentation as may be
required by the contract documents are provided, pay the retainage
to the contractor. If at that time there are any remaining incom-
plete items, an amount equal to 200 percent of the value of each
item as determined by the owner’s authorized contract represen-
tative shall be withheld until such item or items are completed. The
reduced retainage shall be shared by the contractor and subcon-
tractors as their interests may appear.

(C) The contractor shall, within ten days from the contractor’s
receipt of retainage from the owner, pass through payments to
subcontractors and shall reduce each subcontractor’s retainage by
the same percentage amount as the contractor’s retainage is
reduced by the owner; provided, however, that the work of the
subcontractor is proceeding satisfactorily and the subcontractor
has provided or provides such satisfactory reasonable assurances of
continued performance and financial responsibility to complete his
or her work, including any warranty work as the contractor in his
or her reasonable discretion may require, including, but not limited
to, a payment and performance bond.

(D) The subcontractor shall, within ten days from the subcon-
tractor’s receipt of retainage from the contractor, pass through
payments to lower tier subcontractors and shall reduce each lower
tier subcontractor’s retainage in the same manner as the subcon-
tractor’s retainage is reduced by the contractor; provided, however,
that the work of the lower tier subcontractor is proceeding satis-
factorily and the lower tier subcontractor has provided or provides
such satisfactory reasonable assurances of continued performance
and financial responsibility to complete his or her work, including
any warranty work as the subcontractor in his or her reasonable
discretion may require, including, but not limited to, a payment
and performance bond.

(c) This Code section shall not apply to:

(1) Any contracts let by the Department of Transportation of this
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state for the construction, improvement, or maintenance of roads or
highways in this state or purposes incidental thereto; or

(2) Any contracts whose value or duration at the time of the award
does not exceed $250,000.00 or 45 days in duration.

(d) Contract and subcontract provisions inconsistent with the ben-
efits extended to contractors, subcontractors, and lower tier subcontrac-
tors by this Code section shall be unenforceable; provided, however,
that nothing in this Code section shall render unenforceable any
contract or subcontract provisions allowing greater benefits to be
extended to such contractors, subcontractors, or lower tier subcontrac-
tors, the provisions and benefits of this Code section being minimal
only.

(e) Nothing shall preclude a payor under this Code section, prior to
making a payment, from requiring the payee to submit satisfactory
evidence that all payrolls, material bills, and other indebtedness
connected with the work have been paid.

History.
Code 1981, § 13-10-80, enacted by Ga.

L. 2001, p. 820, § 1; Ga. L. 2022, p. 760, §
1/SB 438; Ga. L. 2025, p. 488, § 1/HB 137,
effective July 1, 2025.
Amendments.

The 2022 amendment, effective July
1, 2022, rewrote subsection (b).

The 2025 amendment, effective July
1, 2025, substituted “$250,000.00” for
“$150,000.00” in paragraph (c)(2).

13-10-81. Authorization and procedure for retention of contrac-
tual payments by state or political subdivisions; pro-
cedure for final payment.

(a) Any department, agency, or instrumentality of the state or any
political subdivision of the state is authorized to insert in the specifi-
cations of all contracts relating to the installation, extension, improve-
ment, maintenance, or repair of any water or sewer facility a clause
providing for the retention of amounts not exceeding 5 percent of the
gross value of the completed work as may be provided for in the
contract. Retainage shall be invested at the current market rate and
any interest earned on the retained amount by such department,
agency, or instrumentality of the state or any political subdivision of the
state shall be paid to the contractor when the project has been
completed within the time limits specified and for the price specified in
the contract, or in any amendments or change orders approved in
accord with the terms of the contract, as certified pursuant to subsec-
tion (b) of this Code section.

(b) Final payment of the retained amounts to the contractor under
the contract to which the retained amounts relate shall be made after

13-10-80 13-10-81CONTRACTS FOR PUBLIC WORKS

1472025 Supp.



certification by the engineer in charge of the project covered by the
contract that the work has been satisfactorily completed and is accepted
in accordance with the contract, plans, and specifications. Payment to
the contractor of interest earned on the retained amounts shall be made
after certification by the engineer in charge of the project covered by the
contract that the work has been completed within the time specified
and within the price specified in the contract.

(c) At substantial completion of the work and as the governmental
entity’s authorized contract representative determines the work to be
reasonably satisfactory, the governmental entity shall, within 30 days
after invoice and other appropriate documentation as may be required
by the contract documents are provided, pay the retainage to the
contractor. If at that time there are any remaining incomplete items, an
amount equal to 200 percent of the value of each item as determined by
the governmental entity’s authorized contract representative shall be
withheld until such item or items are completed.

History.
Ga. L. 1975, p. 1045, § 1; Code 1981,

§ 13-10-20; Ga. L. 1983, p. 475, § 1; Ga.
L. 1992, p. 2091, § 1; Code 1981, § 13-10-
81, as redesignated by Ga. L. 2001, p. 820,
§ 1; Ga. L. 2022, p. 760, § 2/SB 438.
Amendments.

The 2022 amendment, effective July
1, 2022, in subsection (a), in the first
sentence, substituted “5 percent” for “10
percent” and deleted “; provided, however,
that no amounts shall be retained on
estimates or progress payments submit-
ted after 50 percent of the work on the
project has been completed if in the opin-
ion of the department, agency, or instru-
mentality of the state or any political
subdivision thereof such work is satisfac-
tory and has been completed on schedule.”

from the end, and deleted the former sec-
ond and third sentences, which read:
“This will not affect the retained amounts
on the first 50 percent of the work on the
project which may continue to be held to
ensure satisfactory completion of the proj-
ect. If, after discontinuing the retention,
the department, agency, or instrumental-
ity of the state or any political subdivision
thereof determines that the work is unsat-
isfactory or has fallen behind schedule,
retention may be resumed at the previous
level.”; and, in subsection (c), substituted
“entity shall, within” for “entity shall
within” and “provided, pay” for “provided
pay” in the first sentence, and deleted
“minor” following “incomplete” in the sec-
ond sentence.

ARTICLE 3

SECURITY AND IMMIGRATION COMPLIANCE

Law reviews.
For comment, “Immigration Detention

Reform: No Band Aid Desired,” see 60
Emory L. J. 1211 (2011).

For article, “The President’s Immigra-
tion Courts,” see 68 Emory L.J. 3 (2018).

For note, “Detainee Transfers and Im-
migration Judges: ICE Forum-Shopping
Tactics in Removal Proceedings,” see 53
Ga. L. Rev. 283 (2018).

For article, “The School to Deportation
Pipeline,” see 34 Ga. St. U.L. Rev. 697
(2018).

For article, “Taming Immigration: The
64th Henry J. Miller Distinguished Lec-
ture Series Remarks,” see 36 Ga. St. U.L.
Rev. 971 (2020).
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13-10-90. Definitions.

As used in this article, the term:

(1) “Commissioner” means the Commissioner of Labor.

(2) “Contractor” means a person or entity that enters into a
contract for the physical performance of services.

(3) “Federal work authorization program” means any of the elec-
tronic verification of work authorization programs operated by the
United States Department of Homeland Security or any equivalent
federal work authorization program operated by the United States
Department of Homeland Security to verify employment eligibility
information of newly hired employees, commonly known as E-Verify,
or any subsequent replacement program.

(4) “Physical performance of services” means any performance of
labor or services for a public employer using a bidding process or by
contract wherein the labor or services exceed $2,499.99; provided,
however, that such term shall not include any contract between a
public employer and an individual who is licensed pursuant to Title
26 or Title 43 or by the State Bar of Georgia and is in good standing
when such contract is for services to be rendered by such individual.

(5) “Public employer” means every department, agency, or instru-
mentality of this state or a political subdivision of this state.

(6) “Subcontractor” means a person or entity having privity of
contract with a contractor, subcontractor, or sub-subcontractor and
includes a contract employee or staffing agency.

(7) “Sub-subcontractor” means a person or entity having privity of
contract with a subcontractor or privity of contract with another
person or entity contracting with a subcontractor or sub-subcontrac-
tor.

History.
Code 1981, § 13-10-90, enacted by Ga.

L. 2006, p. 105, § 2/SB 529; Ga. L. 2010, p.
308, § 2/SB 447; Ga. L. 2011, p. 794,
§ 2/HB 87; Ga. L. 2013, p. 111, § 1/SB
160.
Amendments.

The 2011 amendment, effective July
1, 2011, deleted “the Georgia Department
of” following “Commissioner of” in para-
graph (1); added paragraph (2); redesig-
nated former paragraphs (2) through (4)
as present paragraphs (3) through (6),
respectively; in paragraph (3), inserted
“employment eligibility” near the end and
substituted “commonly known as E-Verify,

or any subsequent replacement program”
for “pursuant to the Immigration Reform
and Control Act of 1986 (IRCA), D.L. 99-
603” at the end; in paragraph (4), inserted
“within this state” in two places; added
“with more than one employee” at the end
of paragraph (5); rewrote paragraph (6);
and added paragraph (7). See Editor’s
notes for applicability.

The 2013 amendment, effective July
1, 2013, deleted “with a public employer”
at the end of paragraph (2); rewrote para-
graph (4), which read: “‘Physical perfor-
mance of services’ means the building,
altering, repairing, improving, or demol-
ishing of any public structure or building
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or other public improvements of any kind
to public real property within this state,
including the construction, reconstruc-
tion, or maintenance of all or part of a
public road; or any other performance of
labor for a public employer within this
state under a contract or other bidding
process.”; in paragraph (5), substituted
“this state or a political subdivision of this
state” for “the state or a political subdivi-
sion of the state with more than one
employee”; and in paragraph (6), inserted
“, subcontractor, or sub-subcontractor”.
Editor’s notes.

Ga. L. 2011, p. 794, § 1, not codified by
the General Assembly, provides that:
“This Act shall be known and may be cited
as the ‘Illegal Immigration Reform and
Enforcement Act of 2011.’ ”

Ga. L. 2011, p. 794, § 21, not codified by
the General Assembly, provides that:
“(a) If any provision or part of any provi-
sion of this Act or the application of the
same is held invalid or unconstitutional,
the invalidity shall not affect the other
provisions or applications of this Act or
any other part of this Act than can be
given effect without the invalid provision
or application, and to this end, the provi-
sions of this Act are severable.

“(b) The terms of this Act regarding
immigration shall be construed to have
the meanings consistent with such terms
under federal immigration law.

“(c) The provisions of this Act shall be
implemented in a manner consistent with
federal laws governing immigration and
civil rights.”

Ga. L. 2011, p. 794, § 22, not codified by
the General Assembly, provides, in part,
that the amendment by that Act shall
apply to offenses and violations occurring
on or after July 1, 2011.

Ga. L. 2013, p. 111, § 2/SB 160, not
codified by the General Assembly,
provides that: “It is the intent of the
General Assembly that all public
employers and contractors at every tier
and level use the federal work
authorization program on all projects,
jobs, and work resulting from any bid or
contract and that every public employer
and contractor working for a public
employer take all possible steps to ensure
that a legal and eligible workforce is
utilized in accordance with federal
immigration and employment.”
Law reviews.

For article on the 2011 amendment of
this Code section, see 28 Ga. St. U.L. Rev.
35 (2011).

For article, “State Government: Illegal
Immigration Reform and Enforcement Act
of 2011,” see 28 Ga. St. U.L. Rev. 51 (2011).

For article on the 2013 amendment of
this Code section, see 30 Ga. St. U.L. Rev.
173 (2013).

13-10-91. Verification of new employee eligibility; applicability;
rules and regulations.

(a) Every public employer, including, but not limited to, every
municipality and county, shall register and participate in the federal
work authorization program to verify employment eligibility of all
newly hired employees. Upon federal authorization, a public employer
shall permanently post the employer’s federally issued user identifica-
tion number and date of authorization, as established by the agreement
for authorization, on the employer’s website; provided, however, that if
a local public employer does not maintain a website, then the local
government shall submit such information to the Carl Vinson Institute
of Government of the University of Georgia to be posted by the institute
on the website created for local government audit and budget reporting.
The Carl Vinson Institute of Government of the University of Georgia
shall maintain the information submitted and provide instructions and
submission guidelines for local governments. State departments, agen-
cies, or instrumentalities may satisfy the requirement of this Code
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section by posting information required by this Code section on one
website maintained and operated by the state.

(b)(1) A public employer shall not enter into a contract for the
physical performance of services unless the contractor registers and
participates in the federal work authorization program. Before a bid
for any such service is considered by a public employer, the bid shall
include a signed, notarized affidavit from the contractor attesting to
the following:

(A) The affiant has registered with, is authorized to use, and
uses the federal work authorization program;

(B) The user identification number and date of authorization for
the affiant;

(C) The affiant will continue to use the federal work authoriza-
tion program throughout the contract period; and

(D) The affiant will contract for the physical performance of
services in satisfaction of such contract only with subcontractors
who present an affidavit to the contractor with the same informa-
tion required by subparagraphs (A), (B), and (C) of this paragraph.

An affidavit required by this subsection shall be considered an open
public record once a public employer has entered into a contract for
physical performance of services; provided, however, that any infor-
mation protected from public disclosure by federal law or by Article 4
of Chapter 18 of Title 50 shall be redacted. Affidavits shall be
maintained by the public employer for five years from the date of
receipt.

(2) A contractor shall not enter into any contract with a public
employer for the physical performance of services unless the contrac-
tor registers and participates in the federal work authorization
program.

(3) A subcontractor shall not enter into any contract with a
contractor unless such subcontractor registers and participates in the
federal work authorization program. A subcontractor shall submit, at
the time of such contract, an affidavit to the contractor in the same
manner and with the same information required in paragraph (1) of
this subsection. It shall be the duty of any subcontractor receiving an
affidavit from a sub-subcontractor to forward notice to the contractor
of the receipt, within five business days of receipt, of such affidavit. It
shall be the duty of a subcontractor receiving notice of receipt of an
affidavit from any sub-subcontractor that has contracted with a
sub-subcontractor to forward, within five business days of receipt, a
copy of such notice to the contractor.

(4) A sub-subcontractor shall not enter into any contract with a
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subcontractor or sub-subcontractor unless such sub-subcontractor
registers and participates in the federal work authorization program.
A sub-subcontractor shall submit, at the time of such contract, an
affidavit to the subcontractor or sub-subcontractor with whom such
sub-subcontractor has privity of contract, in the same manner and
with the same information required in paragraph (1) of this subsec-
tion. It shall be the duty of any sub-subcontractor to forward notice of
receipt of any affidavit from a sub-subcontractor to the subcontractor
or sub-subcontractor with whom such receiving sub-subcontractor
has privity of contract.

(5) In lieu of the affidavit required by this subsection, a contractor,
subcontractor, or sub-subcontractor who has no employees and does
not hire or intend to hire employees for purposes of satisfying or
completing the terms and conditions of any part or all of the original
contract with the public employer shall instead provide a copy of the
state issued driver’s license or state issued identification card of such
contracting party and a copy of the state issued driver’s license or
identification card of each independent contractor utilized in the
satisfaction of part or all of the original contract with a public
employer. A driver’s license or identification card shall only be
accepted in lieu of an affidavit if it is issued by a state within the
United States and such state verifies lawful immigration status prior
to issuing a driver’s license or identification card. For purposes of
satisfying the requirements of this subsection, copies of such driver’s
license or identification card shall be forwarded to the public em-
ployer, contractor, subcontractor, or sub-subcontractor in the same
manner as an affidavit and notice of receipt of an affidavit as required
by paragraphs (1), (3), and (4) of this subsection. Not later than July
1, 2011, the Attorney General shall provide a list of the states that
verify immigration status prior to the issuance of a driver’s license or
identification card and that only issue licenses or identification cards
to persons lawfully present in the United States. The list of verified
state drivers’ licenses and identification cards shall be posted on the
website of the State Law Department and updated annually there-
after. In the event that a contractor, subcontractor, or sub-subcon-
tractor later determines that he or she will need to hire employees to
satisfy or complete the physical performance of services under an
applicable contract, then he or she shall first be required to comply
with the affidavit requirements of this subsection.

(6) It shall be the duty of the contractor to submit copies of all
affidavits, drivers’ licenses, and identification cards required pursu-
ant to this subsection to the public employer within five business days
of receipt. No later than August 1, 2011, the Departments of Audits
and Accounts shall create and post on its website form affidavits for
the federal work authorization program. The affidavits shall require
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fields for the following information: the name of the project, the name
of the contractor, subcontractor, or sub-subcontractor, the name of the
public employer, and the employment eligibility information required
pursuant to this subsection.

(7)(A) Public employers subject to the requirements of this subsec-
tion shall provide an annual report to the Department of Audits
and Accounts pursuant to Code Section 50-36-4 as proof of
compliance with this subsection. Subject to available funding, the
state auditor shall conduct annual compliance audits on a
minimum of at least one-half of the reporting agencies and publish
the results of such audits annually on the Department of Audits
and Accounts’ website on or before September 30.

(B) If the state auditor finds a political subdivision to be in
violation of this subsection, such political subdivision shall be
provided 30 days to demonstrate to the state auditor that such
political subdivision has corrected all deficiencies and is in compli-
ance with this subsection. If, after 30 days, the political subdivision
has failed to correct all deficiencies, such political subdivision shall
be excluded from the list of qualified local governments under
Chapter 8 of Title 50 until such time as the political subdivision
demonstrates to the state auditor that such political subdivision
has corrected all deficiencies and is in compliance with this
subsection.

(C)(i) At any time after the state auditor finds a political
subdivision to be in violation of this subsection, such political
subdivision may seek administrative relief through the Office
of State Administrative Hearings. If a political subdivision
seeks administrative relief, the time for correcting deficiencies
shall be tolled, and any action to exclude the political subdivi-
sion from the list of qualified governments under Chapter 8 of
Title 50 shall be suspended until such time as a final ruling
upholding the findings of the state auditor is issued.

(ii) A new compliance report submitted to the state auditor by
the political subdivision shall be deemed satisfactory and shall
correct the prior deficient compliance report so long as the new
report fully complies with this subsection.

(iii) No political subdivision of this state shall be found to be in
violation of this subsection by the state auditor as a result of any
actions of a county constitutional officer.

(D) If the state auditor finds any political subdivision which is a
state department or agency to be in violation of the provisions of
this subsection twice in a five-year period, the funds appropriated
to such state department or agency for the fiscal year following the
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year in which the agency was found to be in violation for the second
time shall be not greater than 90 percent of the amount so
appropriated in the second year of such noncompliance. Any
political subdivision found to be in violation of the provisions of this
subsection shall be listed on www.open.georgia.gov or another
official state website with an indication and explanation of each
violation.

(8) Contingent upon appropriation or approval of necessary fund-
ing and in order to verify compliance with the provisions of this
subsection, each year the Commissioner shall conduct no fewer than
100 random audits of public employers and contractors or may
conduct such an audit upon reasonable grounds to suspect a violation
of this subsection. The results of the audits shall be published on the
www.open.georgia.gov website and on the Georgia Department of
Labor’s website no later than December 31 of each year. The Georgia
Department of Labor shall seek funding from the United States
Secretary of Labor to the extent such funding is available.

(9) Any person who knowingly and willfully makes a false, ficti-
tious, or fraudulent statement in an affidavit submitted pursuant to
this subsection shall be guilty of a violation of Code Section 16-10-20
and, upon conviction, shall be punished as provided in such Code
section. Contractors, subcontractors, sub-subcontractors, and any
person convicted for false statements based on a violation of this
subsection shall be prohibited from bidding on or entering into any
public contract for 12 months following such conviction. A contractor,
subcontractor, or sub-subcontractor that has been found by the
Commissioner to have violated this subsection shall be listed by the
Department of Labor on www.open.georgia.gov or other official
website of the state with public information regarding such violation,
including the identity of the violator, the nature of the contract, and
the date of conviction. A public employee, contractor, subcontractor, or
sub-subcontractor shall not be held civilly liable or criminally
responsible for unknowingly or unintentionally accepting a bid from
or contracting with a contractor, subcontractor, or sub-subcontractor
acting in violation of this subsection. Any contractor, subcontractor,
or sub-subcontractor found by the Commissioner to have violated this
subsection shall, on a second or subsequent violations, be prohibited
from bidding on or entering into any public contract for 12 months
following the date of such finding.

(10) There shall be a rebuttable presumption that a public em-
ployer, contractor, subcontractor, or sub-subcontractor receiving and
acting upon an affidavit conforming to the content requirements of
this subsection does so in good faith, and such public employer,
contractor, subcontractor, or sub-subcontractor may rely upon such
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affidavit as being true and correct. The affidavit shall be admissible in
any court of law for the purpose of establishing such presumption.

(11) Documents required by this Code section may be submitted
electronically, provided the submission complies with Chapter 12 of
Title 10.

(c) This Code section shall be enforced without regard to race,
religion, gender, ethnicity, or national origin.

(d) Except as provided in subsection (e) of this Code section, the
Commissioner shall prescribe forms and promulgate rules and regula-
tions deemed necessary in order to administer and effectuate this Code
section and publish such rules and regulations on the Georgia Depart-
ment of Labor’s website.

(e) The commissioner of the Georgia Department of Transportation
shall prescribe all forms and promulgate rules and regulations deemed
necessary for the application of this Code section to any contract or
agreement relating to public transportation and shall publish such
rules and regulations on the Georgia Department of Transportation’s
website.

(f) No employer or agency or political subdivision, as such term is
defined in Code Section 50-36-1, shall be subject to lawsuit or liability
arising from any act to comply with the requirements of this Code
section.

History.
Code 1981, § 13-10-91, enacted by Ga.

L. 2006, p. 105, § 2/SB 529; Ga. L. 2009, p.
970, § 1/HB 2; Ga. L. 2010, p. 308,
§ 2.A/SB 447; Ga. L. 2011, p. 794, § 3/HB
87; Ga. L. 2013, p. 111, § 3/SB 160.
Amendments.

The 2011 amendment, effective July
1, 2011, in subsection (a), substituted
“then the local government shall submit
such information to the Carl Vinson Insti-
tute of Government of the University of
Georgia to be posted by the institute on
the website created for local government
audit and budget reporting” for “the iden-
tification number and date of authoriza-
tion shall be published annually in the
official legal organ for the county” at the
end of the second sentence and added the
third sentence; in the first sentence of
paragraph (b)(1), substituted “A public”
for “No public”, inserted “not”, deleted
“within this state” following “performance
of services”, and deleted “to verify infor-
mation of all newly hired employees or

subcontractors” following “authorization
program”; in subparagraph (b)(1)(A), sub-
stituted a comma for “and” and inserted “,
and uses”; deleted “and” at the end of
subparagraph (b)(1)(B); in subparagraph
(b)(1)(C), deleted “is using and” following
“The affiant” at the beginning and added
“; and” at the end; added subparagraph
(b)(1)(D); substituted the present provi-
sions of paragraph (b)(2) for the former
provisions, which read: “No contractor or
subcontractor who enters a contract pur-
suant to this chapter with a public em-
ployer or a contractor of a public employer
shall enter into such a contract or subcon-
tract in connection with the physical per-
formance of services within this state un-
less the contractor or subcontractor
registers and participates in the federal
work authorization program to verify in-
formation of all newly hired employees.
Any employee, contractor, or subcontrac-
tor of such contractor or subcontractor
shall also be required to satisfy the re-
quirements of this paragraph.”; substi-
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tuted the present provisions of paragraph
(b)(3) for the former provisions, which
read: “Upon contracting with a new sub-
contractor, a contractor or subcontractor
shall, as a condition of any contract or
subcontract entered into pursuant to this
chapter, provide a public employer with
notice of the identity of any and all subse-
quent subcontractors hired or contracted
by that contractor or subcontractor. Such
notice shall be provided within five busi-
ness days of entering into a contract or
agreement for hire with any subcontrac-
tor. Such notice shall include an affidavit
from each subsequent contractor attesting
to the subcontractor’s name, address, user
identification number, and date of autho-
rization to use the federal work authori-
zation program.”; added paragraphs (b)(4)
through (b)(7); redesignated former para-
graphs (b)(4) and (b)(5) as present para-
graphs (b)(8) and (b)(9), respectively;
added “or may conduct such an audit upon
reasonable grounds to suspect a violation
of this subsection” at the end of the first
sentence in paragraph (b)(8); in para-
graph (b)(9), in the second sentence, sub-
stituted a comma for “and” and inserted
“sub-subcontractors, and any person”, and
added the third through fifth sentences;
and added paragraphs (b)(10) and (b)(11).
See Editor’s notes for applicability.

The 2013 amendment, effective July
1, 2013, in the introductory paragraph of
paragraph (b)(1), deleted “pursuant to this
chapter” following “into a contract” in the
first sentence; in subparagraph (b)(7)(A),
deleted the former first and second sen-
tences, which read: “Not later than De-
cember 31 of each year, a public employer
shall submit a compliance report to the
state auditor certifying compliance with
the provisions of this subsection. Such
compliance report shall contain the public
employer’s federal work authorization
program verification user number and
date of authorization and the legal name,
address, and federal work authorization
program user number of the contractor
and the date of the contract between the
contractor and public employer.”, added
the present first sentence, and substituted
“Department of Audits and Accounts’ ” for
“department’s” near the end of the second
sentence.

Editor’s notes.
Ga. L. 2011, p. 794, § 1, not codified by

the General Assembly, provides that:
“This Act shall be known and may be cited
as the ‘Illegal Immigration Reform and
Enforcement Act of 2011.’”

Ga. L. 2011, p. 794, § 21, not codified by
the General Assembly, provides that:
“(a) If any provision or part of any provi-
sion of this Act or the application of the
same is held invalid or unconstitutional,
the invalidity shall not affect the other
provisions or applications of this Act or
any other part of this Act than can be
given effect without the invalid provision
or application, and to this end, the provi-
sions of this Act are severable.

“(b) The terms of this Act regarding
immigration shall be construed to have
the meanings consistent with such terms
under federal immigration law.

“(c) The provisions of this Act shall be
implemented in a manner consistent with
federal laws governing immigration and
civil rights.”

Ga. L. 2011, p. 794, § 22, not codified by
the General Assembly, provides, in part,
that the amendment by that Act shall
apply to offenses and violations occurring
on or after July 1, 2011.

Ga. L. 2013, p. 111, § 2/SB 160, not
codified by the General Assembly,
provides that: “It is the intent of the
General Assembly that all public
employers and contractors at every tier
and level use the federal work
authorization program on all projects,
jobs, and work resulting from any bid or
contract and that every public employer
and contractor working for a public
employer take all possible steps to ensure
that a legal and eligible workforce is
utilized in accordance with federal
immigration and employment.”
Law reviews.

For article on the 2011 amendment of
this Code section, see 28 Ga. St. U.L. Rev.
35 (2011).

For article, “State Government: Illegal
Immigration Reform and Enforcement Act
of 2011,” see 28 Ga. St. U.L. Rev. 51 (2011).

For comment, “Aliens in a Foreign
Field: Examining Whether States have
the Authority to Pass Legislation in the
Field of Immigration Law,” see 63 Mercer
L. Rev. 1077 (2012).
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For article on the 2013 amendment of
this Code section, see 30 Ga. St. U.L. Rev.
173 (2013).

For annual survey on labor and employ-
ment law, see 65 Mercer L. Rev. 157
(2013).

CHAPTER 11

PROMPT PAYMENT

Law reviews.
For article, “Construction Law,” see 63

Mercer L. Rev. 107 (2011).

13-11-1. Short title.

Law reviews.
For annual survey on admiralty, see 62

Mercer L. Rev. 1053 (2011).

JUDICIAL DECISIONS

No genuine issue of material fact as
to substantial performance. — Trial
court did not err by granting summary
judgment to the Georgia Department of
Transportation (DOT) as to the sureties’
claims for breach of contract and violation
of the Georgia Prompt Payment Act,
O.C.G.A. § 13-11-1 et seq., because there

was no issue of material fact as to whether
a contractor’s and the sureties’ failure to
comply with the claim notice provisions of
the contract were waived by the DOT.
Western Sur. Co. v. DOT, 326 Ga. App.
671, 757 S.E.2d 272, 2014 Ga. App. LEXIS
265 (2014).

13-11-2. Definitions.

JUDICIAL DECISIONS

“Contractor.” — Given that an owner
had an interest in the real property where
the contractor performed the improve-
ments and that the owner ordered the
improvements to be made, the contractor
was a “contractor” under the Prompt Pay
Act, O.C.G.A. § 13-11-2, and entitled to

attorney’s fees and postjudgment interest
against the owner under O.C.G.A.
§ 13-11-8. No showing of bad faith was
required. Elec. Works CMA, Inc. v.
Baldwin Tech. Fabrics, LLC, 306 Ga. App.
705, 703 S.E.2d 124, 2010 Ga. App. LEXIS
1031 (2010).

13-11-3. Contractors’ and subcontractors’ entitlement to pay-
ment.

RESEARCH REFERENCES

ALR.
State Prompt Payment Statutes — Con-

struction Cases, 83 A.L.R.7th 6.
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13-11-4. Time limits for payments to contractors and subcon-
tractors.

JUDICIAL DECISIONS

Attorney’s fees denied. — Denial of
the city’s motion for summary judgment
as to the contractor’s claim for attorney
fees under the Georgia Prompt Pay Act,
O.C.G.A. §§ 13-11-4, 13-11-7(a), and
13-11-8, was affirmed because the parties’
agreement did not address attorney fees
and did not bar any valid claim for
attorney fees under the Georgia Prompt
Payment Act, O.C.G.A. § 13-11-1 et seq.
City of Atlanta v. Hogan Constr. Group,
LLC, 341 Ga. App. 620, 801 S.E.2d 606,
2017 Ga. App. LEXIS 255 (2017).

Provision in agreement superseded
act. — Denial of summary judgment to a
city on a contractor’s claims for prompt
payment and interest under the Georgia
Prompt Payment Act, O.C.G.A. § 13-11-1
et seq., was reversed because the parties’

agreement as to the progress of payments
explicitly set forth that it superseded the
Georgia Prompt Payment Act and any
modifications or successors to it. City of
Atlanta v. Hogan Constr. Group, LLC, 341
Ga. App. 620, 801 S.E.2d 606, 2017 Ga.
App. LEXIS 255 (2017).

Award of interest denied. — Trial
court did not err by granting summary
judgment to the Georgia Department of
Transportation as to the sureties’ claim for
interest and attorney fees because the
sureties were not the prevailing party, and
the record showed that no payment was
made late entitling it to interest on any
late payment. Western Sur. Co. v. DOT,
326 Ga. App. 671, 757 S.E.2d 272, 2014
Ga. App. LEXIS 265 (2014).

13-11-7. Interest on late payments.

Law reviews.
For article, “Construction Law,” see 70

Mercer L. Rev. 51 (2018).

JUDICIAL DECISIONS

No late payment justifying interest
award. — Trial court did not err by grant-
ing summary judgment to the Georgia
Department of Transportation as to the
sureties’ claim for interest and attorney
fees because the sureties were not the
prevailing party, and the record showed
that no payment was made late entitling
it to interest on any late payment.
Western Sur. Co. v. DOT, 326 Ga. App.
671, 757 S.E.2d 272, 2014 Ga. App. LEXIS
265 (2014).

Provision in agreement superseded
act. — Denial of summary judgment to a
city on a contractor’s claims for prompt
payment and interest under the Georgia
Prompt Payment Act, O.C.G.A. § 13-11-1
et seq., was reversed because the parties’
agreement as to the progress of payments

explicitly set forth that the agreement
superseded the Georgia Prompt Payment
Act and any modifications or successors to
it. City of Atlanta v. Hogan Constr. Group,
LLC, 341 Ga. App. 620, 801 S.E.2d 606,
2017 Ga. App. LEXIS 255 (2017).

Denial of attorney’s fees. — Denial of
the city’s motion for summary judgment
as to the contractor’s claim for attorney
fees under the Georgia Prompt Payment
Act, O.C.G.A. §§ 13-11-4, 13-11-7(a), and
13-11-8, was affirmed because the parties’
agreement did not address attorney fees
and did not bar any valid claim for
attorney fees under the Georgia Prompt
Payment Act, O.C.G.A. § 13-11-1 et seq.
City of Atlanta v. Hogan Constr. Group,
LLC, 341 Ga. App. 620, 801 S.E.2d 606,
2017 Ga. App. LEXIS 255 (2017).
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RESEARCH REFERENCES

ALR.
State Prompt Payment Statutes — Con-

struction Cases, 83 A.L.R.7th 6.

13-11-8. Attorneys’ fees.

JUDICIAL DECISIONS

Award of fees to contractor appro-
priate. — Given that an owner had an
interest in the real property where the
contractor performed the improvements
and that the owner ordered the improve-
ments to be made, the contractor was a
“contractor” under the Prompt Pay Act,
O.C.G.A. § 13-11-2 and entitled to
attorney’s fees and postjudgment interest
against the owner under O.C.G.A.
§ 13-11-8. No showing of bad faith was
required. Elec. Works CMA, Inc. v.
Baldwin Tech. Fabrics, LLC, 306 Ga. App.
705, 703 S.E.2d 124, 2010 Ga. App. LEXIS
1031 (2010).

Award of fees improper when no
late payment. — Trial court did not err
by granting summary judgment to the
Georgia Department of Transportation as
to the sureties’ claim for interest and
attorney fees because the sureties were

not the prevailing party and the record
showed that no payment was made late
entitling it to interest on any late pay-
ment. Western Sur. Co. v. DOT, 326 Ga.
App. 671, 757 S.E.2d 272, 2014 Ga. App.
LEXIS 265 (2014).

Award of attorney’s fees improper.
— Denial of the city’s motion for summary
judgment as to the contractor’s claim for
attorney fees under the Georgia Prompt
Payment Act, O.C.G.A. §§ 13-11-4,
13-11-7(a), and 13-11-8, was affirmed
because the parties’ agreement did not
address attorney fees and did not bar any
valid claim for attorney fees under the
Georgia Prompt Payment Act, O.C.G.A.
§ 13-11-1 et seq. City of Atlanta v. Hogan
Constr. Group, LLC, 341 Ga. App. 620,
801 S.E.2d 606, 2017 Ga. App. LEXIS 255
(2017).

CHAPTER 12

AUTOMATIC RENEWAL PROVISIONS

Sec.
13-12-1. Definitions.
13-12-2. Disclosure to consumer of

automatic renewal provi-
sion in contract or contract
offer.

Sec.
13-12-3. Notice to consumer prior to

automatic renewal of a ser-
vice contract.

13-12-4. Applicability.
13-12-5. Violation of chapter.

Effective date.
This chapter became effective July 1,

2013. See Editor’s notes for applicability.
Editor’s notes.

Ga. L. 2013, p. 1046, § 2/HB 234, not

codified by the General Assembly,
provides that: “This Act shall become
effective on July 1, 2013, and shall apply
only to contracts entered into on or after
that date.”
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13-12-1. Definitions.

As used in this chapter, the term:

(1) “Automatic renewal provision” means a provision under which
a service contract is renewed for a specified period of more than one
month if the renewal causes the service contract to be in effect more
than six months after the day of the initiation of the service contract.
Such renewal is effective unless the consumer gives notice to the
seller of the consumer’s intention to terminate the service contract.

(2) “Consumer” means a natural person or a nonprofit organiza-
tion exempt from taxation under Section 501(c)(3) of the Internal
Revenue Code of 1986 receiving service, maintenance, or repair
benefits under a service contract. The term does not include a natural
person engaged in business or employed by or otherwise acting on
behalf of a governmental entity if the person enters into the service
contract as part of or ancillary to the person’s business activities or on
behalf of the business or governmental entity.

(3) “Seller” means any person, firm, partnership, association, or
corporation engaged in commerce that sells, leases, or offers to sell or
lease any service to a consumer pursuant to a service contract.

(4) “Service contract” means a written contract for the perfor-
mance of services for a specified period of time.

History.
Code 1981, § 13-12-1, enacted by Ga. L.

2013, p. 1046, § 1/HB 234.

13-12-2. Disclosure to consumer of automatic renewal provision
in contract or contract offer.

Any seller that sells, leases, or offers to sell or lease any service to a
consumer pursuant to a service contract that has an automatic renewal
provision shall disclose the automatic renewal provision clearly and
conspicuously in the contract or contract offer.

History.
Code 1981, § 13-12-2, enacted by Ga. L.

2013, p. 1046, § 1/HB 234.

13-12-3. Notice to consumer prior to automatic renewal of a
service contract.

(a) Any seller that sells, leases, or offers to sell or lease any service to
a consumer pursuant to a service contract for a specified period of 12
months or more and that automatically renews for a specified period of
more than one month, unless the consumer cancels the contract, shall
provide the consumer with written or electronic notification of the
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automatic renewal provision. Notification shall be provided to the
consumer no less than 30 days or no more than 60 days before the
cancellation deadline pursuant to the automatic renewal provision.
Such notification shall disclose clearly and conspicuously:

(1) That unless the consumer cancels the contract, the contract
will automatically renew; and

(2) The methods by which the consumer may obtain details of the
automatic renewal provision and cancellation procedure, including
contacting the seller at a specified telephone number or address,
referring to the contract, or any other method.

(b) For any contract for service to a consumer that automatically
renews for a specified period of more than 24 months, the seller shall,
in addition to providing the notification required under subsection (a) of
this Code section, obtain the following for the automatic renewal
provision of such contract to be enforceable:

(1) Written or electronic acknowledgment from the consumer of
receipt of the notification required under subsection (a) of this Code
section; and

(2) An affirmative written or electronic response that the con-
sumer does not intend to terminate the service contract.

History.
Code 1981, § 13-12-3, enacted by Ga. L.

2013, p. 1046, § 1/HB 234; Ga. L. 2020, p.
363, § 1/HB 1039.
Amendments.

The 2020 amendment, effective Janu-
ary 1, 2021, designated the existing pro-

visions as subsection (a) and added sub-
section (b).

13-12-4. Applicability.

This chapter shall not apply to:

(1) A financial institution as provided in Chapter 1 or 2 of Title 7 or
any depository institution as defined in 12 U.S.C. Section 1813(c)(2);

(2) A foreign bank maintaining a branch or agency licensed under
the laws of any state of the United States;

(3) Any subsidiary or affiliate of an entity provided in paragraph
(1) or (2) of this Code section;

(4) Any electric utility as provided in Chapter 3 of Title 46;

(5) Any entity regulated pursuant to Chapter 45 of Title 43; or

(6) Any county, municipal corporation, authority, or local govern-
ment or governing body.
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History.
Code 1981, § 13-12-4, enacted by Ga. L.

2013, p. 1046, § 1/HB 234.

13-12-5. Violation of chapter.

A violation of this chapter renders the automatic renewal provision of a
contract void and unenforceable.

History.
Code 1981, § 13-12-5, enacted by Ga. L.

2013, p. 1046, § 1/HB 234.

13-12-4 13-12-5CONTRACTS

162 2025 Supp.



<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Error
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.0000
  /ColorConversionStrategy /CMYK
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments true
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 300
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 300
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile ()
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /CreateJDFFile false
  /Description <<

    /BGR <>
    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000410064006f006200650020005000440046002065876863900275284e8e9ad88d2891cf76845370524d53705237300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>
    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef69069752865bc9ad854c18cea76845370524d5370523786557406300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>
    /CZE <>
    /DAN <>
    /DEU <>
    /ESP <>
    /ETI <>
    /FRA <>
    /GRE <>

    /HRV (Za stvaranje Adobe PDF dokumenata najpogodnijih za visokokvalitetni ispis prije tiskanja koristite ove postavke.  Stvoreni PDF dokumenti mogu se otvoriti Acrobat i Adobe Reader 5.0 i kasnijim verzijama.)
    /HUN <>
    /ITA <>
    /JPN <FEFF9ad854c18cea306a30d730ea30d730ec30b951fa529b7528002000410064006f0062006500200050004400460020658766f8306e4f5c6210306b4f7f75283057307e305930023053306e8a2d5b9a30674f5c62103055308c305f0020005000440046002030d530a130a430eb306f3001004100630072006f0062006100740020304a30883073002000410064006f00620065002000520065006100640065007200200035002e003000204ee5964d3067958b304f30533068304c3067304d307e305930023053306e8a2d5b9a306b306f30d530a930f330c8306e57cb30818fbc307f304c5fc59808306730593002>
    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020ace0d488c9c80020c2dcd5d80020c778c1c4c5d00020ac00c7a50020c801d569d55c002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /LTH <>
    /LVI <>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken die zijn geoptimaliseerd voor prepress-afdrukken van hoge kwaliteit. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)
    /NOR <>
    /POL <>
    /PTB <>
    /RUM <>
    /RUS <>
    /SKY <>
    /SLV <>
    /SUO <>
    /SVE <>
    /TUR <>
    /UKR <>
    /ENU (Use these settings to create Adobe PDF documents best suited for high-quality prepress printing.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /ConvertColors /ConvertToCMYK
      /DestinationProfileName ()
      /DestinationProfileSelector /DocumentCMYK
      /Downsample16BitImages true
      /FlattenerPreset <<
        /PresetSelector /MediumResolution
      >>
      /FormElements false
      /GenerateStructure false
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles false
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /DocumentCMYK
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /UseDocumentProfile
      /UseDocumentBleed false
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


