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Senate Chamber, Atlanta, Georgia
Thursday, February 10, 2005
Sixteenth Legislative Day

The Senate met pursuant to adjournment at 10:00 a.m. today and was called to order by
the President.

Senator Balfour of the 9th reported that the Journal of the previous legislative day had
been read and found to be correct.

By unanimous consent, the reading of the Journal was dispensed with.
The Journal was confirmed.

The following message was received from the House through Mr. Rivers, the Clerk
thereof:

Mr. President:

The House has passed by the requisite constitutional majority the following Bills of the
House:

HB 10. By Representatives Oliver of the 83rd, Benfield of the 85th, McClinton of
the 84th, Drenner of the 86th and Henson of the 87th:

A BILL to be entitled an Act to amend Article 2 of Chapter 5 of Title 16 of
the Official Code of Georgia Annotated, relating to assault and battery, so
as to provide for the crime of female genital mutilation; to provide for
penalties; to provide for exceptions; to provide that certain statutory
privileges shall not be available; to provide for applicability; to provide an
effective date; to repeal conflicting laws; and for other purposes.

HB 218. By Representatives Stephens of the 164th, Horne of the 71st and Cheokas
of the 134th:

A BILL to be entitled an Act to amend Code Section 50-14-3 of the Official
Code of Georgia Annotated, relating to proceedings excluded from the
provisions of Chapter 14 of Title 50, so as to provide a new exclusion from
such provisions; to amend Code Section 50-18-72 of the Official Code of
Georgia Annotated, relating to public records exempted from inspection by
members of the general public, so as to provide an exemption for certain
records of an agency engaged in a program of economic development; to
provide for disclosure of such records under certain conditions; to provide
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for related matters; to provide an effective date; to repeal conflicting laws;
and for other purposes.

HB 263. By Representatives Roberts of the 154th, Golick of the 34th, Smith of the
129th, Freeman of the 140th, Dollar of the 45th and others:

A BILL to be entitled an Act to amend Article 2 of Chapter 7 of Title 48 of
the Official Code of Georgia Annotated, relating to imposition, rate,
computation, and exemptions regarding income taxes, so as to provide a
deduction for the cost of certain classroom supplies, equipment, and
materials paid by certain educators; to provide for related matters; to
provide for effective dates and applicability; to repeal conflicting laws; and
for other purposes.

The House has adopted by the requisite constitutional majority the following Resolutions
of the House:

HR 14. By Representatives Casas of the 103rd, Cox of the 102nd, Rice of the 51st,
Dollar of the 45th and Davis of the 109th:

A RESOLUTION requesting that the United States Congress work to pass
legislation allowing hybrid or alternative fueled passenger vehicles to use
high occupancy vehicle (HOV) lanes; and for other purposes.

HR 198. By Representatives Keen of the 179th and Porter of the 143rd:
A RESOLUTION relative to adjournment; and for other purposes.

The following Senate legislation was introduced, read the first time and referred to
committee:

SB 160. By Senators Pearson of the 51st, Williams of the 19th, Whitehead, Sr. of the
24th, Douglas of the 17th, Hamrick of the 30th and others:

A BILL to be entitled an Act to amend Chapter 1 of Title 32 of the O.C.G.A,,
relating to general provisions relative to highways, bridges, and ferries, so as to
amend the definition of terms; to amend Article 2 of Chapter 6 of Title 32 of
the O.C.G.A,, relating to dimensions and weight of vehicles and loads, so as to
remove all references to national highways; to amend Part 1 of Article 3 of
Chapter 6 of Title 32 of the O.C.G.A., relating to control of signs and signals
on public roads generally, so as to remove all references to a federal-aid
primary road; to amend Part 2 of Article 3 of Chapter 6 of Title 32 of the
0.C.G.A,; to amend Article 8 of Chapter 6 of Title 32 of the O.C.G.A,; to
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amend Part 1 of Article 1 of Chapter 10 of Title 32 of the O.C.G.A.; to provide
for related matters; to provide an effective date; to repeal conflicting laws; and
for other purposes.

Referred to the Transportation Committee.

SB 161. By Senators Heath of the 31st and Hudgens of the 47th:

A BILL to be entitled an Act to amend Code Section 47-2-98 of the Official
Code of Georgia Annotated, relating to creditable service for a member of the
Employees” Retirement System of Georgia who was an officer or employee of
the Georgia Housing and Finance Authority, so as to authorize the member
seeking creditable service to make payment to the board of trustees of such
retirement system; to repeal conflicting laws; and for other purposes.

Referred to the Retirement Committee.

SB 162. By Senators Adelman of the 42nd, Brown of the 26th and Golden of the 8th:

A BILL to be entitled an Act to amend Part 1 of Article 3 of Chapter 11 of
Title 16 of the O.C.G.A,, relating to wiretapping, eavesdropping, surveillance,
and related offenses, so as to change provisions relating to disclosure of stored
wire or electronic communications; to change provisions relating to search
warrants and issuance of subpoenas; to provide for definitions; to designate
specific information which may be disclosed by an electronic communication
service or a remote computing service; to authorize interstate application of
Georgia’s search warrants or subpoenas under certain circumstances; to
provide for application to other jurisdictions for search warrants and subpoenas
under certain circumstances; to provide for related matters; to repeal
conflicting laws; and for other purposes.

Referred to the Judiciary Committee.

SB 163. By Senators Cagle of the 49th, Williams of the 19th and Harp of the 29th:

A BILL to be entitled an Act to amend Chapter 1 of Title 36 of the Official
Code of Georgia Annotated, relating to general provisions relative to counties,
S0 as to require the governing authority of each county to provide an acceptable
location for the disposal of septic tank waste; to authorize a county to enter into
agreements to dispose of septic tank waste in lieu of providing a location for
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such disposal within the county; to authorize land application of certain septic
tank waste; to repeal conflicting laws; and for other purposes.

Referred to the Natural Resources and the Environment Committee.
SB 164. By Senators Hamrick of the 30th and Reed of the 35th:

A BILL to be entitled an Act to amend Article 7 of Chapter 3 of Title 47 of the
Official Code of Georgia Annotated, relating to retirement allowances,
disability benefits, and spouses” benefits under the Teachers Retirement
System of Georgia, so as to provide that a teacher who was retired on a service
retirement on December 31, 2004, may be employed as a classroom teacher,
principal, superintendent, counselor, or librarian without having his or her
benefits affected; to provide for related matters; to provide conditions for an
effective date and automatic repeal; to repeal conflicting laws; and for other
purposes.

Referred to the Retirement Committee.

SB 165. By Senators Meyer von Bremen of the 12th, Golden of the 8th, Hooks of the
14th, Adelman of the 42nd, Tate of the 38th and others:

A BILL to be entitled an Act to amend Code Section 47-2-223 of the Official
Code of Georgia Annotated, relating to retirement benefits under the
Employees” Retirement System of Georgia for those in service in the Uniform
Division of the Department of Public Safety, so as to provide that certain
members of such retirement system may elect to pay an additional employee
contribution to such retirement system; to provide that any such person may
retire at age 55 or after attaining at least 25 years of creditable service and
receive an enhanced retirement benefit; to provide that any such election shall
be irrevocable; to provide for related matters; to provide conditions for an
effective date and automatic repeal; to repeal conflicting laws; and for other
purposes.

Referred to the Retirement Committee.

SB 166. By Senators Rogers of the 21st, Hudgens of the 47th, Stephens of the 27th,
Harbison of the 15th and Stoner of the 6th:

A BILL to be entitled an Act to amend Code Section 33-31-7 of the Official
Code of Georgia Annotated, relating to issuance of policy or certificate of
credit life insurance, so as to provide that the insurer shall deliver the policy or
certificate to the insured within 90 days after the indebtedness is incurred; to
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provide for related matters; to provide an effective date; to repeal conflicting
laws; and for other purposes.

Referred to the Insurance and Labor Committee.

SB 167. By Senators Rogers of the 21st, Hudgens of the 47th, Stephens of the 27th and
Stoner of the 6th:

A BILL to be entitled an Act to amend Code Section 33-31-9 of the Official
Code of Georgia Annotated, relating to refunds and credits of credit life
insurance premiums, so as to provide that the insured shall notify the credit life
insurer upon the early payoff of the indebtedness; to provide for related
matters; to provide an effective date; to repeal conflicting laws; and for other
purposes.

Referred to the Insurance and Labor Committee.

SR 123. By Senator Thomas of the 2nd:
A RESOLUTION authorizing the granting of a nonexclusive easement for
operation and maintenance of utilities in, on, over, under, upon, across, or
through property owned by the State of Georgia in Chatham County, Georgia;
to repeal conflicting laws; and for other purposes.

Referred to the State Institutions and Property Committee.

SR 124. By Senator Smith of the 52nd:

A RESOLUTION honoring Admiral John Henry Towers and authorizing the
placing of his portrait in the state capitol; and for other purposes.

Referred to the Rules Committee.

SR 126. By Senator Thomas of the 54th:
A RESOLUTION honoring the memory of Clint H. Bryant and designating the
bridge by which SR 2 crosses over the Conasauga River at Beaverdale as the

Clint H. Bryant Memorial Bridge; and for other purposes.

Referred to the Transportation Committee.
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SR 128. By Senators Schaefer of the 50th, Cagle of the 49th, Mullis of the 53rd,

Thomas of the 54th, Pearson of the 51st and others:

A RESOLUTION urging the Georgia Congressional Delegation to oppose
mandatory mental health screening of American school children; and for other
purposes.

Referred to the Education and Youth Committee.

SR 129. By Senators Schaefer of the 50th, Balfour of the 9th, Pearson of the 51st,

Thomas of the 54th, Cagle of the 49th and others:

A RESOLUTION urging national support for the State of Israel and declaring
the support of the State of Georgia; and for other purposes.

Referred to the Rules Committee.

The following House legislation was read the first time and referred to committee:

HB 10.

By Representatives Oliver of the 83rd, Benfield of the 85th, McClinton of the
84th, Drenner of the 86th and Henson of the 87th:

A BILL to be entitled an Act to amend Article 2 of Chapter 5 of Title 16 of the
Official Code of Georgia Annotated, relating to assault and battery, so as to
provide for the crime of female genital mutilation; to provide for penalties; to
provide for exceptions; to provide that certain statutory privileges shall not be
available; to provide for applicability; to provide an effective date; to repeal
conflicting laws; and for other purposes.

Referred to the Judiciary Committee.

HB 218. By Representatives Stephens of the 164th, Horne of the 71st and Cheokas of

the 134th:

A BILL to be entitled an Act to amend Code Section 50-14-3 of the Official
Code of Georgia Annotated, relating to proceedings excluded from the
provisions of Chapter 14 of Title 50, so as to provide a new exclusion from
such provisions; to amend Code Section 50-18-72 of the Official Code of
Georgia Annotated, relating to public records exempted from inspection by
members of the general public, so as to provide an exemption for certain
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records of an agency engaged in a program of economic development; to
provide for disclosure of such records under certain conditions; to provide for
related matters; to provide an effective date; to repeal conflicting laws; and for
other purposes.

Referred to the Economic Development Committee.

HB 263. By Representatives Roberts of the 154th, Golick of the 34th, Smith of the

129th, Freeman of the 140th, Dollar of the 45th and others:

A BILL to be entitled an Act to amend Article 2 of Chapter 7 of Title 48 of the
Official Code of Georgia Annotated, relating to imposition, rate, computation,
and exemptions regarding income taxes, so as to provide a deduction for the
cost of certain classroom supplies, equipment, and materials paid by certain
educators; to provide for related matters; to provide for effective dates and
applicability; to repeal conflicting laws; and for other purposes.

Referred to the Finance Committee.

HR 14.

By Representatives Casas of the 103rd, Cox of the 102nd, Rice of the 51st,
Dollar of the 45th and Davis of the 109th:

A RESOLUTION requesting that the United States Congress work to pass
legislation allowing hybrid or alternative fueled passenger vehicles to use high
occupancy vehicle (HOV) lanes; and for other purposes.

Referred to the Transportation Committee.

The following committee reports were read by the Secretary:

Mr. President:

The Natural Resources and the Environment Committee has had under consideration the
following legislation and has instructed me to report the same back to the Senate with the
following recommendation:

SB 119

SR 67

Do Pass
Do Pass
Respectfully submitted,
Senator Tolleson of the 20th District, Chairman
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Mr. President:

The Public Safety and Homeland Security Committee has had under consideration the
following legislation and has instructed me to report the same back to the Senate with the
following recommendation:

SB 58 Do Pass by substitute SB 93 Do Pass by substitute
SB 64 Do Pass by substitute SB 117 Do Pass

Respectfully submitted,
Senator Kemp of the 46th District, Chairman

Mr. President:

The Science and Technology Committee has had under consideration the following
legislation and has instructed me to report the same back to the Senate with the following
recommendation:

SB 62 Do Pass by substitute
SB 121 Do Pass by substitute
Respectfully submitted,
Senator Shafer of the 48th District, Chairman

Mr. President:;

The Special Judiciary Committee has had under consideration the following legislation
and has instructed me to report the same back to the Senate with the following
recommendation:

HB 199 Do Pass
Respectfully submitted,
Senator Meyer von Bremen of the 12th District, Chairman

Mr. President:
The Transportation Committee has had under consideration the following legislation and
has instructed me to report the same back to the Senate with the following

recommendation:

SB 99 Do Pass SB 115 Do Pass
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SB 107 Do Pass SR 81
SB 114 Do Pass

Do Pass by substitute

Respectfully submitted,
Senator Williams of the 19th District, Chairman

The following legislation was read the second time:

SB 35 SB 90 SB 124 SB 133 SR 34 SR 78
SB 82 SB 110 SB 125

Senator Hooks of the 14th asked unanimous consent that Senator Harbison of the 15th be
excused. The consent was granted, and Senator Harbison was excused.

Senator Butler of the 55th asked unanimous consent that Senator Starr of the 44th be
excused. The consent was granted, and Senator Starr was excused.

Senator Seabaugh of the 28th asked unanimous consent that Senator Whitehead of the
24th be excused. The consent was granted, and Senator Whitehead was excused.

Senator Staton of the 18th asked unanimous consent that Senator Douglas of the 17th be
excused. The consent was granted, and Senator Douglas was excused.

The roll was called and the following Senators answered to their names:

Adelman Hill Jack Seay
Balfour Hill,Judson Shafer,D
Brown Hooks Smith
Bulloch Hudgens Staton
Butler Johnson Stephens
Cagle Jones Stoner
Carter Kemp Tate
Chance Me V Bremen Thomas,D
Chapman Miles Thomas,R
Fort Moody Thompson,C
Goggans Mullis Tolleson
Golden Pearson Unterman
Grant Powell Walker
Hamrick Reed Weber
Harp Rogers Wiles
Heath Schaefer Williams
Henson Seabaugh Zamarripa
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Not answering were Senators:

Douglas (Excused) Harbison (Excused) Starr (Excused)
Thompson, S Whitehead (Excused)

The members pledged allegiance to the flag.

Senator Fort of the 39th introduced the chaplain of the day, Reverend Darrell Elligan of
Atlanta, Georgia, who offered scripture reading and prayer.

The following resolutions were read and adopted:

SR 121.

SR 122.

SR 125.

SR 127.

SR 130.

By Senators Cagle of the 49th, Mullis of the 53rd, Smith of the 52nd, Thomas
of the 54th and Rogers of the 21st:

A RESOLUTION supporting and commending the men and women who serve
as Patrol Agents in the United States Border Patrol, a part of the United States
Customs and Border Protection, Department of Homeland Security.

By Senator Rogers of the 21st:

A RESOLUTION recognizing and commending Mr. George Alexander on the
occasion of his retirement; and for other purposes.

By Senators Hamrick of the 30th and Seabaugh of the 28th:

A RESOLUTION commending the University of West Georgia Debate Team,
champions of the second Annual Cal-Berkeley tournament; and for other
purposes.

By Senators Schaefer of the 50th, Thomas of the 54th, Cagle of the 49th,
Pearson of the 51st, Mullis of the 53rd and others:

A RESOLUTION commending Georgia’s drug courts; and for other purposes.

By Senators Zamarripa of the 36th, Weber of the 40th, Jones of the 10th, Hill
of the 32nd, Thompson of the 5th and others:

A RESOLUTION commending and congratulating the Atlanta Symphony
Orchestra; and for other purposes.
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SR 154. By Senators Chance of the 16th and Seay of the 34th:

A RESOLUTION commending Youth Leadership Fayette and the Fayette
County Chamber of Commerce; and for other purposes.

SR 155. By Senator Chance of the 16th:

A RESOLUTION commending Andrew Alexander Rapson on becoming an
Eagle Scout; and for other purposes.

Senators Staton of the 18th and Brown of the 26th recognized the family of Judge
William Augustus Bootle, commended by SR 45, adopted previously.

Senator Butler of the 55th recognized John Evans, commended by SR 51, adopted
previously.

SENATE RULES CALENDAR
THURSDAY, FEBRUARY 10, 2005
SIXTEENTH LEGISLATIVE DAY

SB 52 Child Support; unreimbursed payment; provide negotiation, waiver
(JUDY-52nd)

SB 92 Labor; provide training wages (1&L-29th)

SR 80 Public Property; conveyance; grant utility easements; 7 counties
(SI&P-2nd)

SR 49 CA: Public Funding of Social Services by religious org; prevent

discrimination (RULES-29th)

SB 53 Paternity; petition of legitimation of child; provide consent of
mother/father (JUDY-52nd)

SR 54 "Future of Georgia Forestry"; Joint Study Committee; create
(NR&E-20th)

SB 26 Nuisances; treatment of agricultural facilities; definition (AG&CA-49th)
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SB4 Public Funds; balancing of federal/state funds; change provisions
(Substitute)(TRANS-28th)

Respectfully submitted,

/s/  Balfour of the 9th, Chairman
Senate Rules Committee

The following legislation was read the third time and put upon its passage:

SB 52. By Senators Smith of the 52nd, Harp of the 29th, Carter of the 13th, Hill of the
32nd, Wiles of the 37th and others:

A BILL to be entitled an Act to amend Code Section 19-11-5 of the Official
Code of Georgia Annotated, relating to debt to state created by payment of
public assistance, so as to provide for the waiver, reduction, or negotiation of
the payment of unreimbursed public assistance under certain circumstances; to
provide for related matters; to repeal conflicting laws; and for other purposes.

The report of the committee, which was favorable to the passage of the bill, was agreed

to.

On the passage of the bill, a roll call was taken, and the vote was as follows:

Y Adelman Y Hill,Jack Y Smith

Y Balfour Y Hill,Judson Y Starr

Y Brown Y Hooks Y Staton

Y Bulloch Y Hudgens Y Stephens

Y Butler Y Johnson Y Stoner

Y Cagle Y Jones Y Tate

Y Carter Y Kemp Y Thomas,D

Y Chance Y Me V Bremen Y Thomas,R

Y Chapman Y Miles Y Thompson,C

Y Douglas Y Moody Y Thompson,S

Y Fort Y Mullis Y Tolleson
Goggans Y Pearson Y Unterman

Y Golden Y Powell Walker

Y Grant Y Reed Y Weber

Y Hamrick Y Rogers Y Whitehead

E Harbison Y Schaefer Y Wiles

Y Harp Y Seabaugh Y Williams
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Y Heath Y Seay Y Zamarripa
Y Henson Y Shafer,D

On the passage of the bill, the yeas were 53, nays 0.
SB 52, having received the requisite constitutional majority, was passed.

SB 92. By Senators Harp of the 29th, Tolleson of the 20th, Hamrick of the 30th, Heath
of the 31st, Hudgens of the 47th and others:

A BILL to be entitled an Act to amend Code Section 34-4-3 of the Official
Code of Georgia Annotated, relating to amount of minimum wage to be paid,
so as to provide for a training wage; to provide for related matters; to repeal
conflicting laws; and for other purposes.

The report of the committee, which was favorable to the passage of the bill, was agreed

to.

On the passage of the bill, a roll call was taken, and the vote was as follows:

N Adelman Y Hill Jack Y Smith

Y Balfour Y Hill,Judson Y Starr

N Brown Y Hooks Y Staton

Y Bulloch Y Hudgens Y Stephens

N Butler Y Johnson Y Stoner

Y Cagle Y Jones Y Tate

Y Carter Y Kemp Y Thomas,D
Y Chance Y Me V Bremen N Thomas,R
Y Chapman N Miles Y Thompson,C
Y Douglas Y Moody Y Thompson,S
Y Fort Y Mullis Y Tolleson

Y Goggans Y Pearson Y Unterman

Y Golden Y Powell Walker

Y Grant Y Reed Y Weber

Y Hamrick Y Rogers Y Whitehead
E Harbison Y Schaefer Y Wiles

Y Harp Y Seabaugh Y Williams

Y Heath Y Seay Y Zamarripa
Y Henson Y Shafer,D

On the passage of the bill, the yeas were 49, nays 5.

SB 92, having received the requisite constitutional majority, was passed.
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The following communications were received by the Secretary:

Committees:
Senator David Adelman Special Judiciary
District 42 Health and Human Services
314-A Legislative Office Building Judiciary
Atlanta, GA 30334 Rules

The State Senate
Atlanta, Georgia 30334

My vote on SB 92 should have been Yes. My machine malfunctioned.

/s/ David Adelman

Committees:
Senator Vincent Fort Appropriations
District 39 Education and Youth
305 Legislative Office Building Retirement
Atlanta, GA 30334 Reapportionment and Redistricting

Special Judiciary
The State Senate
Atlanta, Georgia 30334
To: Secretary of the Senate
From: Vincent Fort
Date: 2/10/05
| am requesting that my vote on SB 92 be recorded as a no vote.

| attempted to change my vote before the time limit on voting ran out.

/s/ Vincent Fort

Committees:
Senator Horacena Tate Appropriations
District 38 Health and Human Services
110 State Capitol Retirement

Atlanta, GA 30334 State and Local Governmental Operations
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The State Senate
Atlanta, Georgia 30334

TO: Mr. Frank Eldridge
Secretary of the Senate

FROM: Senator Horacena Tate, 38th

DATE: Thursday, February 10, 2005

Please note that my official vote for SB 92 should be recorded as a "NO" vote. Thank
you for your consideration.

/s/ Horacena Tate

SR 80. By Senators Thomas of the 2nd, Schaefer of the 50th, Zamarripa of the 36th,
Grant of the 25th, Hamrick of the 30th and others:

A RESOLUTION authorizing the granting of nonexclusive easements for
operation and maintenance of facilities, utilities and ingress and egress, in, on,
over, under, upon, across, or through property owned by the State of Georgia
in Baldwin, Banks, Burke, Chatham, Douglas, Fulton, and Newton counties,
Georgia; to repeal conflicting laws; and for other purposes.

The report of the committee, which was favorable to the adoption of the resolution, was
agreed to.

On the adoption of the resolution, a roll call was taken, and the vote was as follows:

Y Adelman Y Hill,Jack Y Smith

Y Balfour Y Hill,Judson Y Starr

Y Brown Y Hooks Y Staton

Y Bulloch Y Hudgens Y Stephens

Y Butler Y Johnson Y Stoner

Y Cagle Y Jones Y Tate

Y Carter Y Kemp Y Thomas,D
Y Chance Y Me V Bremen Y Thomas,R
Y Chapman Miles Y Thompson,C
Y Douglas Y Moody Y Thompson,S
Y Fort Y Mullis Y Tolleson

Y Goggans Y Pearson Y Unterman

Y Golden Y Powell Walker

Y Grant Y Reed Y Weber

Y Hamrick Y Rogers Y Whitehead

E Harbison Y Schaefer Y Wiles



314 JOURNAL OF THE SENATE

Y Harp Y Seabaugh Y Williams
Y Heath Y Seay Y Zamarripa
Y Henson Y Shafer,D

On the adoption of the resolution, the yeas were 53, nays 0.
SR 80, having received the requisite constitutional majority, was adopted.
The following resolution was read and adopted:
HR 198. By Representatives Keen of the 179th and Porter of the 143rd:
A RESOLUTION
Relative to adjournment; and for other purposes.
BE IT RESOLVED BY THE GENERAL ASSEMBLY OF GEORGIA that, unless
otherwise provided by subsequent resolution of the General Assembly, the meeting dates

and dates of adjournment for the 2005 regular session of the General Assembly for the
period of February 10, 2005, through March 2, 2005, shall be as follows:

Thursday, February 10.........ccccoovvevveiieinennen, in session for legislative day 16
Friday, February 11........cccoovviviiiiiiieiiee, in adjournment
Saturday, February 12.......ccccccovviviniiiiennnnnn in adjournment
Sunday, February 13........cccocooiiiiininicien in adjournment
Monday, February 14.........cccocevviieiiieinennnn, in session for legislative day 17
Tuesday, February 15........cccccovvveiieiicinee, in session for legislative day 18
Wednesday, February 16 ...........ccccooveiinnnnenn. in session for legislative day 19
Thursday, February 17 .......cccccoovveviveiveinenen, in session for legislative day 20
Friday, February 18.........c.ccccoovveiiiiiecree. in session for legislative day 21
Saturday, February 19.......cccccoviiiiiiiiienn in adjournment
Sunday, February 20 ........cccccooeiiiiiiniinnnn in adjournment
Monday, February 21.........cccccevvveviveieeiieannnn in adjournment
Tuesday, February 22...........cccoovvevveiveinennen, in session for legislative day 22
Wednesday, February 23 ..........ccccoiiininnen, in session for legislative day 23
Thursday, February 24 ..........cccccooevvevveinennen, in session for legislative day 24
Friday, February 25........cc.ccoovveiieiiecreee, in session for legislative day 25
Saturday, February 26..........cccoovvviniiiiiennnnnn in adjournment
Sunday, February 27 ... in adjournment
Monday, February 28...........ccccevveviveveeiieannenn in adjournment
Tuesday, March 1..........cccooovvvviieiiece e in adjournment

Wednesday, March 2..........ccccooviiiiinnnnnn, in session for legislative day 26
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BE IT FURTHER RESOLVED that on and after March 2, 2005, the periods of
adjournment of the 2005 session, if any, shall be as specified by subsequent resolution of
the General Assembly, except that for the remainder of the 2005 regular session, unless
otherwise provided by subsequent resolution, the General Assembly shall adjourn at the
close of the legislative day on each Friday on which the General Assembly is in session
and shall reconvene on the following Monday.

BE IT FURTHER RESOLVED that, as authorized by Code Section 28-1-2, the hours for
closing and convening the Senate on each day may be as ordered by the Senate; and the
hours for closing and convening the House on each day may be as ordered by the House.

The Calendar was resumed.

Senator Johnson of the 1st asked unanimous consent that SR 49 be read the third time and
put upon its adoption at 1:30 p.m. today, pursuant to Senate Rule 4-2.10(b).

The consent was granted and consideration of SR 49 was scheduled for 1:30 p.m. today.

SB 53. By Senators Smith of the 52nd, Harp of the 29th, Hill of the 32nd, Wiles of the
37th and Weber of the 40th:

A BILL to be entitled an Act to amend Code Section 19-7-22 of the Official
Code of Georgia Annotated, relating to petition for legitimation of a child,
notice to mother, court order, effect, and intervention by father, so as to
provide that legitimation of a child may take place contemporaneously with the
establishment of paternity with the consent of the mother and the father; to
provide for related matters; to repeal conflicting laws; and for other purposes.

Senator Smith of the 52nd offered the following amendment:

Amend SB 53 by on page 2 line 1 striking the word “in” and inserting in its place the
word “with”.

On the adoption of the amendment, the yeas were 41, nays 0, and the Smith amendment
was adopted.

The report of the committee, which was favorable to the passage of the bill, was agreed to
as amended.

On the passage of the bill, a roll call was taken, and the vote was as follows:
Y Adelman Y Hill Jack Y Smith

Y Balfour Y Hill,Judson Y Starr
Y Brown Y Hooks Y Staton
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Y Bulloch Y Hudgens Y Stephens

Y Butler Y Johnson Y Stoner

Y Cagle Y Jones Y Tate

Y Carter Y Kemp Y Thomas,D

Y Chance Y Me V Bremen Y Thomas,R

Y Chapman Y Miles Y Thompson,C

Y Douglas Y Moody Y Thompson,S

Y Fort Y Mullis Y Tolleson

Y Goggans Y Pearson Y Unterman

Y Golden Y Powell Walker
Grant Y Reed Y Weber

Y Hamrick Y Rogers Y Whitehead

E Harbison Y Schaefer Y Wiles

Y Harp Y Seabaugh Y Williams

Y Heath Y Seay Y Zamarripa

Y Henson Y Shafer,D

On the passage of the bill, the yeas were 53, nays 0.
SB 53, having received the requisite constitutional majority, was passed as amended.

SR 54. By Senators Tolleson of the 20th, Harp of the 29th, Starr of the 44th, Bulloch
of the 11th and Hudgens of the 47th:

A RESOLUTION creating the Joint "Future of Georgia Forestry” Study
Committee; and for other purposes.

Senators Tolleson of the 20th and Balfour of the 9th offered the following amendment
#1:

Amend SR 54 by striking “ten” on page 2 line 32 and replacing it with “five”.

On the adoption of the amendment, the yeas were 41, nays 0, and the Tolleson, Balfour
amendment #1 was adopted.

Senator Tolleson of the 20th offered the following amendment #2:

Amend SR 54 by page 2 line 24 eliminate period after community, add “and one of
whom shall be a County Commissioner.”

On the adoption of the amendment, the yeas were 48, nays 2, and the Tolleson
amendment #2 was adopted.
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The report of the committee, which was favorable to the adoption of the resolution, was

agreed to as amended.

On the adoption of the resolution, a roll call was taken, and the vote was as follows:

Y Adelman
Y Balfour
Y Brown
Y Bulloch
Y Butler

Y Cagle

Y Carter

Y Chance
Y Chapman
Y Douglas
Y Fort

Y Goggans
Y Golden
Y Grant

Y Hamrick
E Harbison
Y Harp

Y Heath

Y Henson

On the adoption of the resolution, the yeas were 54, nays 0.

Y Hill,Jack
Y Hill,Judson
Y Hooks

Y Hudgens
Y Johnson

Y Jones

Y Kemp

Y Me V Bremen
Y Miles

Y Moody

Y Mullis

Y Pearson

Y Powell

Y Reed

Y Rogers

Y Schaefer

Y Seabaugh
Y Seay

Y Shafer,D

Y Smith

Y Starr

Y Staton

Y Stephens

Y Stoner

Y Tate

Y Thomas,D

Y Thomas,R

Y Thompson,C

Y Thompson,S

Y Tolleson

Y Unterman
Walker

Y Weber

Y Whitehead

Y Wiles

Y Williams

Y Zamarripa

The resolution, having received the requisite constitutional majority was adopted as

amended.

Senator Johnson of the 1st moved that the Senate stand in recess until 1:30 p.m.

There were no objections.

At 11:38 a.m. the President announced that the Senate would stand in recess until 1:30

p.m.

At 1:30 p.m. the President called the Senate to order.

The Calendar was resumed.
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SR 49. By Senators Harp of the 29th, Shafer of the 48th, Hill of the 32nd, Schaefer of
the 50th, Pearson of the 51st and others:

A RESOLUTION

Proposing an amendment to the Constitution, in a manner consistent with the United
States Constitution, so as to prevent discrimination in the public funding of social
services by allowing religious or sectarian organizations to receive public aid, directly or
indirectly, for the provision of such services; to provide for the submission of this
amendment for ratification or rejection; and for other purposes.

BE IT RESOLVED BY THE GENERAL ASSEMBLY OF GEORGIA:

SECTION 1.
Article I, Section Il of the Constitution is amended by striking Paragraph VII in its
entirety and inserting in lieu thereof a new Paragraph VII to read as follows:
"Paragraph VII. Separation of church and state. Ne Except as permitted or required
by the United States Constitution, as amended, no money shall ever be taken from the
public treasury, directly or indirectly, in aid of any church, sect, cult, or religious
denomination or of any sectarian institution.”

SECTION 2.
The above proposed amendment to the Constitution shall be published and submitted as
provided in Article X, Section |, Paragraph Il of the Constitution. The ballot submitting
the above proposed amendment shall have written or printed thereon the following:

"() YES Shall the Constitution of Georgia be amended in a manner consistent
() NO with the United States Constitution so as to prevent discrimination in
the public funding of social services by allowing religious or
sectarian institutions to receive public aid, directly or indirectly, for

the provision of such services?"

All persons desiring to vote in favor of ratifying the proposed amendment shall vote
"Yes." All persons desiring to vote against ratifying the proposed amendment shall vote
"No." If such amendment shall be ratified as provided in said Paragraph of the
Constitution, it shall become a part of the Constitution of this state.

Senator Stoner of the 6th offered the following amendment #1:

Amend SR 49 by striking from line 1 of page 1 to the last line of such amendment and
inserting in lieu thereof the following:

"Proposing an amendment to the Constitution so as to authorize the General Assembly by
general law to provide for public funding of social services provided by separate
charitable affiliates of religious or sectarian organizations pursuant to contracts for the



THURSDAY, FEBRUARY 10, 2005 319

provision of such services and to provide for conditions and requirements relative to such
contracts; to provide that the General Assembly may appropriate federal funds received
by the state; to provide for the submission of this amendment for ratification or rejection;
and for other purposes.

BE IT RESOLVED BY THE GENERAL ASSEMBLY OF GEORGIA:

SECTION 1.
Article I, Section Il of the Constitution is amended by striking Paragraph VII in its
entirety and inserting in lieu thereof a new Paragraph VII to read as follows:

‘Paragraph VII. Separation of church and state. (a) Except as provided in
subparagraph (b) of this Paragraph, no Ne money shall ever be taken from the public
treasury, directly or indirectly, in aid of any church, sect, cult, or religious
denomination or of any sectarian institution.

b) The General Assembly is authorized to provide by general law for the public

funding of social services to be provided pursuant to a contract between the State of
Georgia or any department or agency of the state and any separate charitable affiliate of
a_religious or sectarian organization. Each such contract shall be subject to the
following terms and conditions:

(1) No public funds received pursuant to such contract shall be used or expended,
either directly or indirectly, by any such separate charitable affiliate of a religious or
sectarian organization for sectarian worship, religious instruction, or proselytizing;
_(2) Any such separate charitable affiliate of a religious or sectarian organization
which receives such public funds shall provide an annual accounting of the use of
such funds in such manner as provided by law and shall be subject to audit by the
state regarding the expenditure of such funds;

(3) No public funds provided pursuant to such contract shall be used to pay tuition
or other expenses at any private, religious, or parochial school for grade one through
grade 12 education;

(4) _No contract shall be entered by the state or any department or agency of the
state with any separate charitable affiliate of a religious or sectarian organization that
advocates or promotes the overthrow of the government of the United States of
America or the principles upon which the United States of America was founded;

(5) No contract shall be valid or effective until and unless the state funds for such
contract have specifically been appropriated in a general appropriations Act or
supplemental appropriations Act by line item appropriation specifically identifyin
and describing such contract;

(6) Such contract must require that the separate charitable affiliate of a religious or
sectarian organization provide actual and valuable services and consideration to the
state or its department or agency in return for such public funds;

(7) Such separate charitable affiliate of a religious or sectarian organization
receiving such funds must be exempt from federal income taxes under the provisions
of 26 U.S.C. Section 501(c)(3); and
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(8) Such separate charitable affiliate of a religious or sectarian organization
receiving such funds shall not discriminate on the basis of religious affiliation, belief,
or_exercise in the delivery or purchase of services or goods or in its employment
practices.'

SECTION 2.
Acrticle 111, Section IX of the Constitution is amended by inserting at the end thereof a
new Paragraph to read as follows:
‘Paragraph VIII. Appropriation of federal funds authorized. The General Assembly
Is authorized to provide in the general appropriations Act or any supplementary
appropriations Act for the appropriation of federal funds received by the state.'

SECTION 3.
The above proposed amendment to the Constitution shall be published and submitted as
provided in Article X, Section I, Paragraph Il of the Constitution. The ballot submitting
the above proposed amendment shall have written or printed thereon the following:

‘() YES Shall the Constitution of Georgia be amended so as to authorize the
General Assembly by general law to provide for public funding of
() NO  social services provided by separate charitable affiliates of religious or
sectarian organizations pursuant to contracts for the provision of such
services, to provide for conditions and requirements relative to such
contracts, and to authorize the General Assembly to appropriate federal
funds received by the state?"
All persons desiring to vote in favor of ratifying the proposed amendment shall vote
"Yes." All persons desiring to vote against ratifying the proposed amendment shall vote
'No." If such amendment shall be ratified as provided in said Paragraph of the
Constitution, it shall become a part of the Constitution of this state.”

On the adoption of the amendment, the President ordered a roll call, and the vote was as
follows:

Y Adelman N Hill,Jack N Smith

N Balfour N Hill,Judson Y Starr

Y Brown Y Hooks N Staton

N Bulloch N Hudgens N Stephens

Y Butler N Johnson Y Stoner

N Cagle Y Jones Y Tate

N Carter N Kemp N Thomas,D

N Chance Y Me V Bremen Y Thomas,R

N Chapman Y Miles Y Thompson,C
N Douglas N Moody Y Thompson,S
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Y Fort N Mullis N Tolleson
N Goggans N Pearson N Unterman
Y Golden Y Powell Y Walker

N Grant Y Reed N Weber

N Hamrick N Rogers N Whitehead
Y Harbison N Schaefer,N N Wiles

N Harp N Seabaugh N Williams
N Heath Y Seay Y Zamarripa
Y Henson N Shafer,D

On the adoption of the amendment, the yeas were 22, nays 34, and the Stoner amendment
#1 was lost.

Senators Stoner of the 6th and Tate of the 38th offered the following amendment #2:

Amend SR 49 by inserting on line 4 of page 1, following the word and symbol

"services;", the following:

"to provide that the General Assembly may provide for the public funding of social
services pursuant to a contract between the state and any separate charitable affiliate of
a religious or sectarian organization; to provide that no public funding shall be used to
pay tuition or other expenses at any private, religious, or parochial school for grade one
through grade 12 education;”.

By striking lines 10 through 13 of page 1 and inserting in lieu thereof the following:
"Paragraph VII. Separation of church and state. Ne (a) Except as permitted or
required by the United States Constitution, as amended, no money shall ever be taken
from the public treasury, directly or indirectly, in aid of any church, sect, cult, or
religious denomination or of any sectarian institution.

(b) The General Assembly is authorized to provide by general law for the public
funding of social services to be provided pursuant to a contract between the State of
Georgia or any department or agency of the state and any separate charitable affiliate of
a religious or sectarian organization. No public funds provided pursuant to such
contract shall be used to pay tuition or other expenses at any private, religious, or

parochial school for grade one through grade 12 education.”
By inserting into the ballot language appearing at lines 18 and 19 of page 1, between the

word "services" and the symbol "?" the following:

"and to provide that, consistent with the First Amendment to the United States
Constitution, no public funds will be used to pay tuition or other expenses at any private,
religious, or parochial school for grade one through grade 12 education”.
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follows:

Y Adelman N Hill,Jack N Smith

N Balfour N Hill,Judson Y Starr

Y Brown Y Hooks N Staton

N Bulloch N Hudgens N Stephens

Y Butler N Johnson Y Stoner

N Cagle Y Jones Y Tate

N Carter N Kemp N Thomas,D
N Chance Y Me V Bremen Y Thomas,R
N Chapman Y Miles Y Thompson,C
N Douglas N Moody Y Thompson,S
Y Fort N Mullis N Tolleson

N Goggans N Pearson N Unterman

Y Golden Y Powell Y Walker

N Grant Y Reed N Weber

N Hamrick N Rogers N Whitehead
Y Harbison N Schaefer,N N Wiles

N Harp N Seabaugh N Williams

N Heath Y Seay Y Zamarripa
Y Henson N Shafer,D

On the adoption of the amendment, the yeas were 22, nays 34, and the Stoner, Tate
amendment #2 was lost.

Senator Adelman of the 42nd offered the following amendment #3:

Amend SR 49 by inserting on line 4 of page 1, following the word and symbol

"services;", the following:

"to provide that the General Assembly may provide for the public funding of social
services pursuant to a contract between the state and any separate charitable affiliate of
a religious or sectarian organization; to provide terms and conditions for any such
contract;”

By striking lines 10 through 13 of page 1 and inserting in lieu thereof the following:
"Paragraph VII. Separation of church and state. Ne (a) Except as permitted or
required by the United States Constitution, as amended, no money shall ever be taken
from the public treasury, directly or indirectly, in aid of any church, sect, cult, or
religious denomination or of any sectarian institution.

b) The General Assembly is authorized to provide by general law for the public

funding of social services to be provided pursuant to a contract between the State of
Georgia or any department or agency of the state and any separate charitable affiliate of
a religious or sectarian organization. Each such contract shall be subject to the
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following terms and conditions:

(1) No public funds received pursuant to such contract shall be used or expended,
either directly or indirectly, by any such separate charitable affiliate of a religious or
sectarian organization for sectarian worship, religious instruction, or proselytizing;

(2) Any such separate charitable affiliate of a religious or sectarian organization
which receives such public funds shall provide an annual accounting of the use of
such funds in such manner as provided by law and shall be subject to audit by the
state regarding the expenditure of such funds;

(3) _No contract shall be valid or effective until and unless the state funds for such
contract have specifically been appropriated in a general appropriations Act or
supplemental appropriations Act by line item appropriation specifically identifyin
and describing such contract;

(4) Such contract must require that the separate charitable affiliate of a religious or
sectarian organization provide actual and valuable services and consideration to the
state or its department or agency in return for such public funds; and

(5 Such separate charitable affiliate of a religious or sectarian organization
receiving such funds must be exempt from federal income taxes under the provisions
of 26 U.S.C. Section 501(c)(3).”

By inserting in the ballot language appearing on lines 18 and 19 of page 1, between the

word "services" and the symbol "?", the following:

"and to authorize the public funding of social services pursuant to a contract between the
state and any separate charitable affiliate of a religious or sectarian organization subject

to terms and conditions”.

On the adoption of the amendment, the President ordered a roll call, and the vote was as

follows:

Y Adelman N Hill,Jack N Smith

N Balfour N Hill,Judson Y Starr

Y Brown Y Hooks N Staton

N Bulloch N Hudgens N Stephens

Y Butler N Johnson Y Stoner

N Cagle Y Jones Y Tate

N Carter N Kemp N Thomas,D
N Chance Y Me V Bremen Y Thomas,R
Y Chapman Y Miles Y Thompson,C
N Douglas N Moody Y Thompson,S
Y Fort N Mullis N Tolleson

N Goggans N Pearson N Unterman

Y Golden N Powell Y Walker

N Grant Y Reed N Weber

N Hamrick N Rogers N Whitehead
Y Harbison N Schaefer,N N Wiles
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N Harp N Seabaugh N Williams
N Heath Y Seay Y Zamarripa
Y Henson N Shafer,D

On the adoption of the amendment, the yeas were 22, nays 34, and the Adelman
amendment #3 was lost.

Senator Stoner of the 6th offered the following amendment #4:

Amend SR 49 by inserting on line 4 of page 1, following the word and symbol

"services;", the following:

"to provide that the General Assembly may provide for the public funding of social
services pursuant to a contract between the state and any separate charitable affiliate of
a religious or sectarian organization; to provide conditions for any such contract;”.

By striking lines 10 through 13 of page 1 and inserting in lieu thereof the following:
"Paragraph VII. Separation of church and state. Ne (a) Except as permitted or
required by the United States Constitution, as amended, no money shall ever be taken
from the public treasury, directly or indirectly, in aid of any church, sect, cult, or
religious denomination or of any sectarian institution.

b) The General Assembly is authorized to provide by general law for the public

funding of social services to be provided pursuant to a contract between the State of
Georgia or any department or agency of the state and any separate charitable affiliate of
a religious or sectarian organization. No such contract shall be entered by the state or
any department or agency of the state with any separate charitable affiliate of a
religious or sectarian organization that advocates or promotes the overthrow of the
government of the United States of America or the principles upon which the United
States of America was founded. Such separate charitable affiliate or any religious or
sectarian _organization receiving such funds shall not discriminate on the basis of
religious affiliation, belief, or exercise in the delivery or purchase of services or goods

or in its employment practices.
By inserting in the ballot language appearing at lines 18 and 19 of page 1, between the

word "services" and the symbol "?", the following:

"and to authorize the public funding of social services pursuant to a contract between the
state and a separate charitable affiliate of a religious or sectarian organization on the
condition that such organization shall not discriminate in the provision of services or
employment”.

On the adoption of the amendment, the President ordered a roll call, and the vote was as
follows:

Y Adelman N Hill Jack N Smith
N Balfour N Hill,Judson Y Starr



Y Brown
N Bulloch
Y Butler

N Cagle

N Carter

N Chance
N Chapman
N Douglas
Y Fort

N Goggans
Y Golden
N Grant

N Hamrick
Y Harbison
N Harp

N Heath

Y Henson
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Y Hooks

N Hudgens
N Johnson

Y Jones

N Kemp

Y Me V Bremen
Y Miles

N Moody

N Mullis

N Pearson

N Powell

Y Reed

N Rogers

N Schaefer,N
N Seabaugh
Y Seay

N Shafer,D

N Staton

N Stephens

Y Stoner

Y Tate

N Thomas,D
Y Thomas,R
Y Thompson,C
Y Thompson,S
N Tolleson

N Unterman

Y Walker

N Weber

N Whitehead
N Wiles

N Williams

Y Zamarripa

On the adoption of the amendment, the yeas were 21, nays 35, and the Stoner amendment

#4 was lost.

The report of the committee, which was favorable to the adoption of the resolution, was

agreed to.

On the adoption of the resolution proposing an amendment to the Constitution, a roll call
was taken, and the vote was as follows:

N Adelman
Y Balfour
N Brown
Y Bulloch
N Butler

Y Cagle

Y Carter

Y Chance
Y Chapman
Y Douglas
N Fort

Y Goggans
N Golden
Y Grant

Y Hamrick
N Harbison

Y Hill,Jack
Y Hill,Judson
N Hooks

Y Hudgens
Y Johnson

N Jones

Y Kemp

N Me V Bremen
N Miles

Y Moody

Y Mullis

Y Pearson

N Powell

N Reed

Y Rogers

Y Schaefer

Y Smith

N Starr

Y Staton

Y Stephens

N Stoner

N Tate

Y Thomas,D

N Thomas,R

N Thompson,C

Y Thompson,S

Y Tolleson

Y Unterman
Walker

Y Weber

Y Whitehead

Y Wiles
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Y Harp
Y Heath
N Henson
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Y Seabaugh Y Williams
N Seay N Zamarripa
Y Shafer,D

On the adoption of the resolution, the yeas were 35, nays 20.

The resolution, having failed to receive the requisite two-thirds constitutional majority,

was lost.

Senator Balfour of the 9th gave notice that at the proper time, he would move that the
Senate reconsider its action on SR 49.

The following message was received from the House through Mr. Rivers, the Clerk

thereof:

Mr. President:;

The House has passed, by substitute, by the requisite constitutional majority the
following Bill of the Senate:

SB 3.

By Senators Smith of the 52nd, Johnson of the 1st, Seabaugh of the 28th,
Stephens of the 27th, Hamrick of the 30th and others:

A BILL to be entitled an Act to amend Titles 9, 24, and 51 of the O.C.G.A,,
relating respectively to civil practice; evidence; and torts, so as to provide
for substantive and comprehensive revision of provisions regarding civil
practice, evidentiary matters, and liability in tort actions in general and
actions related to health care in particular; to provide for legislative
findings; to change provisions relating to venue in actions with joint
defendants; to change provisions relating to affidavits accompanying
charges of professional malpractice; to provide for defendants” access to
plaintiffs” health information in medical malpractice cases; to provide for
offers for judgment and the effect thereof; to provide that certain statements
of apology or fault by health care providers shall not be admitted as
evidence in civil actions; to repeal conflicting laws; and for other purposes.

The Calendar was resumed.

SB 26.

By Senators Cagle of the 49th, Bulloch of the 11th, Stephens of the 27th and
Pearson of the 51st:

A BILL to be entitled an Act to amend Code Section 41-1-7 of the Official
Code of Georgia Annotated, relating to treatment of agricultural facilities and
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operations and forest land as nuisances, so as to provide for legislative
declarations; to define a term; to repeal conflicting laws; and for other
purposes.

Senator Tolleson of the 20th offered the following amendment:

Amend SB 26 by on page 2 line 3 and 4 delete poultry by-products, meat by-products

On the adoption of the amendment, the President ordered a roll call, and the vote was as

follows:

Adelman N Hill,Jack N Smith
N Balfour N Hill,Judson N Starr
Y Brown Y Hooks N Staton
N Bulloch N Hudgens N Stephens
N Butler Johnson Stoner
N Cagle Y Jones Y Tate
N Carter N Kemp N Thomas,D
N Chance N Me V Bremen N Thomas,R
N Chapman Y Miles Y Thompson,C
N Douglas N Moody N Thompson,S
Y Fort N Mullis Y Tolleson
N Goggans N Pearson Y Unterman
Y Golden N Powell N Walker
Y Grant N Reed N Weber
N Hamrick N Rogers N Whitehead
Y Harbison N Schaefer,N N Wiles
Y Harp N Seabaugh N Williams
Heath Y Seay Y Zamarripa
N Henson N Shafer,D

On the adoption of the amendment, the yeas were 15, nays 37, and the Tolleson
amendment was lost.

The report of the committee, which was favorable to the passage of the bill, was agreed
to.

On the passage of the bill, a roll call was taken, and the vote was as follows:
E Adelman Y Hill,Jack Y Smith

Y Balfour Y Hill,Judson Y Starr
Brown Y Hooks Y Staton
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Y Bulloch Y Hudgens Y Stephens

Y Butler Y Johnson Y Stoner

Y Cagle Y Jones Y Tate

Y Carter Y Kemp Y Thomas,D
Y Chance Y Me V Bremen Y Thomas,R
Y Chapman Y Miles Y Thompson,C
Y Douglas Y Moody N Thompson,S
N Fort Y Mullis N Tolleson

Y Goggans Y Pearson N Unterman

Y Golden Y Powell Y Walker

Y Grant Y Reed Y Weber

Y Hamrick Y Rogers Y Whitehead
Y Harbison Y Schaefer Y Wiles

Y Harp Y Seabaugh Y Williams

Y Heath Y Seay Y Zamarripa
Y Henson Y Shafer,D

On the passage of the bill, the yeas were 50, nays 4.

SB 26, having received the requisite constitutional majority, was passed.

Senator Hooks of the 14th asked unanimous consent that Senator Adelman of the 42nd be
excused. The consent was granted, and Senator Adelman was excused.

The following bill was taken up to consider House action thereto:

SB 3.

By Senators Smith of the 52nd, Johnson of the 1st, Seabaugh of the 28th,
Stephens of the 27th, Hamrick of the 30th and others:

A BILL to be entitled an Act to amend Titles 9, 24, and 51 of the O.C.G.A,,
relating respectively to civil practice; evidence; and torts, so as to provide for
substantive and comprehensive revision of provisions regarding civil practice,
evidentiary matters, and liability in tort actions in general and actions related to
health care in particular; to provide for legislative findings; to change
provisions relating to venue in actions with joint defendants; to change
provisions relating to affidavits accompanying charges of professional
malpractice; to provide for defendants” access to plaintiffs” health information
in medical malpractice cases; to provide for offers for judgment and the effect
thereof; to provide that certain statements of apology or fault by health care
providers shall not be admitted as evidence in civil actions; to repeal
conflicting laws; and for other purposes.

The House substitute was as follows:
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A BILL TO BE ENTITLED
AN ACT

To amend Titles 9, 24, 33, 43, and 51 of the Official Code of Georgia Annotated, relating
respectively to civil practice; evidence; insurance; professions and businesses; and torts,
so as to provide for substantive and comprehensive revision of provisions regarding civil
practice, evidentiary matters, and liability in tort actions in general and actions related to
health care in particular; to provide for legislative findings; to change provisions relating
to venue in actions with joint defendants; to provide that the courts of this state may
under certain circumstances decline to decide cases under the doctrine of forum non
conveniens; to change provisions relating to affidavits accompanying charges of
professional malpractice; to provide for defendants” access to plaintiffs” health
information in medical malpractice cases; to provide for offers for judgment and the
effect thereof; to provide new procedures for damages for frivolous claims and defenses;
to provide that certain statements of apology or similar statements by health care
providers shall not be admitted as evidence in civil actions; to change provisions relating
to opinions of experts in civil cases; to create provisions regarding expert opinions in
certain malpractice civil actions; to change provisions relating to reporting of medical
malpractice judgments and settlements; to provide for investigations and remedial actions
with respect to physicians™ fitness to practice under certain circumstances; to change
provisions relating to establishment of liability and standard of care in certain actions
relating to emergency health care; to change provisions relating to agency liability of
hospitals; to change provisions relating to apportionment of award according to degree of
fault; to create provisions relating to apportioning damages in certain malpractice actions;
to limit noneconomic damages in certain actions relating to health care; to provide for
payment over time of certain future damages in certain actions; to provide for related
matters; to provide for severability; to provide for an effective date and applicability; to
repeal conflicting laws; and for other purposes.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF GEORGIA:

SECTION 1.
The General Assembly finds that there presently exists a crisis affecting the provision and
quality of health care services in this state. Hospitals and other health care providers in
this state are having increasing difficulty in locating liability insurance and, when such
hospitals and providers are able to locate such insurance, the insurance is extremely
costly. The result of this crisis is the potential for a diminution of the availability of
access to health care services and a resulting adverse impact on the health and well-being
of the citizens of this state. The General Assembly further finds that certain civil justice
and health care regulatory reforms as provided in this Act will promote predictability and
improvement in the provision of quality health care services and the resolution of health
care liability claims and will thereby assist in promoting the provision of health care
liability insurance by insurance providers. The General Assembly further finds that
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certain needed reforms affect not only health care liability claims but also other civil
actions and accordingly provides such general reforms in this Act.

SECTION 2.
Title 9 of the Official Code of Georgia Annotated, relating to civil practice, is amended
by striking Code Section 9-10-31, relating to actions against certain codefendants
residing in different counties, and inserting in its place new Code Sections 9-10-31 and 9-
10-31.1 to read as follows:
"9-10-31.
(@) The General Assembly finds that Paragraph IV of Section Il of Article VI of the

Georgia Constitution permits a trial and entry of judgment against a resident of Georgia
in a county other than the county of the defendant’s residence only if the Georgia

resident defendant is a joint obligor, joint tort-feasor, joint promisor, copartner, or joint
trespasser.
(b) Subject to the provisions of Code Section 9-10-31.1, joint Jeinrt-orjoint-and-several

tort-feasors, obligors, or promisors, or joint contractors or copartners, residing in
different counties, may be subject to an action as such in the same action in any county

in which one or more of the defendants reside. H-however-the-court-determinesprior

() In any actlon mvolvmg a medlcal malpractlce claim as defined in Code
Section 9-9-60, a nonresident defendant may require that the case be
transferred to the county of that defendant’s residence if the tortious act upon
which the medical malpractice claim is based occurred in the county of that
defendant’s residence.
{b)(d) If all defendants who reside in the county in which an action is pending are
discharged from liability before the—commencement—of-tral or upon the return of a
verdict by the jury or the court hearing the case without a jury, a nonresident defendant
may require that the case be transferred to a county and court in which venue would
otherwise be proper. If venue would be proper in more than one county, the plaintiff
may elect from among the counties in which venue is proper the county and the court in
which the action shall proceed.
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betng-sworn-
(e) Nothing in this Code section shall be deemed to alter or amend the pleading
requirements of Chapter 11 of this title relating to the filing of complaints or answers.

{A—Fhis-Code-section-shal-apply-to-actions-Fied-on-or-afterJuly-1-1999-

9-10-31.1.
a) If a court of this state, on written motion of a party, finds that in the interest of

justice and for the convenience of the parties and witnesses a claim or action would be
more properly heard in a forum outside this state or in a different county of proper
venue within this state, the court shall decline to adjudicate the matter under the
doctrine of forum non conveniens. As to a claim or action that would be more properly
heard in a forum outside this state, the court shall dismiss the claim or action. As to a
claim or action that would be more properly heard in a different county of proper venue
within this state, the venue shall be transferred to the appropriate county. In
determining whether to grant a motion to dismiss an action or to transfer venue under
the doctrine of forum non conveniens, the court shall give consideration to the
following factors:
(1) Relative ease of access to sources of proof;

2) Availability and cost of compulsory process for attendance of unwillin

witnesses:;

3) Possibility of viewing of the premises, if viewing would be appropriate to the

action;

(4) Unnecessary expense or trouble to the defendant not necessary to the plaintiff’s

own right to pursue his or her remedy;

(5) Administrative difficulties for the forum courts;

(6) Existence of local interests in deciding the case locally; and

(7) _The traditional deference given to a plaintiff’s choice of forum.
(b) A court may not dismiss a claim under this Code section until the defendant files
with the court or with the clerk of the court a written stipulation that, with respect to a
new action on the claim commenced by the plaintiff, all the defendants waive the right
to assert a statute of limitations defense in all other states of the United States in which
the claim was not barred by limitations at the time the claim was filed in this state as

necessary to effect a tolling of the limitations periods in those states beginning on the
date the claim was filed in this state and ending on the date the claim is dismissed.”

SECTION 3.
Title 9 of the Official Code of Georgia Annotated, relating to civil practice, is amended
by striking Code Section 9-11-9.1, relating to affidavits in professional malpractice cases,
and inserting in its place a new Code section to read as follows:
"9-11-9.1.
(a) In any action for damages alleging professional malpractice against a professional
licensed by the State of Georgia and listed in subsection {f(d) of this Code section or
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against any licensed health care facility alleged to be liable based upon the action or
inaction of a health care professional licensed by the State of Georgia and listed in
subsection (§(d) of this Code section, the plaintiff shall be required to file with the
complaint an affidavit of an expert competent to testify, which affidavit shall set forth
specifically at least one negligent act or omission claimed to exist and the factual basis
for each such claim.

fd)(b) If a plaintiff files an affidavit which is allegedly defective, and the defendant to
whom it pertains alleges, with specificity, by motion to dismiss filed
ith its initi i ing on or before the close of

discovery, that said affidavit is defective, the plaintiff’'s complaint is subject to
dismissal for failure to state a claim, except that the plaintiff may cure the alleged
defect by amendment pursuant to Code Section 9-11-15 within 30 days of service of the
motion alleging that the affidavit is defective. The trial court may, in the exercise of its
discretion, extend the time for filing said amendment or response to the motion, or both,
as it shall determine justice requires.
{e)(c) If a plaintiff fails to file an affidavit as required by this Code section and the
defendant raises the failure to file such an affidavit by motion to dismiss filed
contemporaneously with its initial responsive pleading, such complaint shall not be
subject to the renewal provisions of Code Section 9-2-61 after the expiration of the
applicable period of limitation, unless a court determines that the plaintiff had the
requisite affidavit within the time required by this Code section and the failure to file
the affidavit was the result of a mistake.
BH(d) The professions to which this Code section applies are:

(1) Architects;

(2) Audiologists;

2)(3) Attorneys at law;

3)(4) Certified public accountants;
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4)(5) Chiropractors;
£5)(6) Clinical social workers;

6)(7) Dentists;

£A(8) Dietitians;

£8)(9) Land surveyors;

{9)(10) Medical doctors;

0)(11) Marriage and family therapists;

£3H(12) Nurses;
£2)(13) Occupational therapists;

£3)(14) Optometrists;
£43(15) Osteopathic physicians;
£45)(16) Pharmacists;

£6)(17) Physical therapists;
AH(18) Physicians” assistants;

££8)(19) Professional counselors;
££9)(20) Professional engineers;

20)(21) Podiatrists;

25(22) Psychologists;
22)(23) Radiological technicians;

23)(24) Respiratory therapists; e

(25) Speech-language pathologists; or
{24)(26) Veterinarians.”

SECTION 4.

Title 9 of the Official Code of Georgia Annotated, relating to civil practice, is amended

by inserting a new Code Section 9-11-9.2 to read as follows:
"9-11-9.2.
(@) In any action for damages alleging medical malpractice against a professional
licensed by the State of Georgia and listed in subsection (d) of Code Section 9-11-9.1,
against a professional corporation or other legal entity that provides health care services
through a professional licensed by the State of Georgia and listed in subsection (d) of
Code Section 9-11-9.1, or against any licensed health care facility alleged to be liable
based upon the action or inaction of a health care professional licensed by the State of
Georgia and listed in subsection (d) of Code Section 9-11-9.1, contemporaneously with
the filing of the complaint, the plaintiff shall be required to file a medical authorization
form. Failure to provide this authorization shall subject the complaint to dismissal.
(b) The authorization shall provide that the attorney representing the defendant is
authorized to obtain and disclose protected health information contained in medical
records to facilitate the investigation, evaluation, and defense of the claims and
allegations set forth in the complaint which pertain to the plaintiff or, where applicable,
the plaintiff’s decedent whose treatment is at issue in the complaint. This authorization
includes the defendant’s attorney’s right to discuss the care and treatment of the
plaintiff or, where applicable, the plaintiff’s decedent with all of the plaintiff’s or
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decedent’s treating physicians.

(c) The authorization shall provide for the release of all protected health information
except information that is considered privileged and shall authorize the release of such
information by any physician or health care facility by which health care records of the
plaintiff or the plaintiff’s decedent would be maintained.”

SECTION 5.
Title 9 of the Official Code of Georgia Annotated, relating to civil practice, is amended
by inserting in place of Code Section 9-11-68, which is reserved, a new Code Section 9-
11-68 to read as follows:
"9-11-68.
(@) At any time more than 30 days after the service of a summons and complaint on a
party but not less than 30 days (or 20 days if it is a counteroffer) before trial, either
party may serve upon the other party, but shall not file with the court, a written offer,
denominated as an offer under this Code section, to settle a tort claim for the money
specified in the offer and to enter into an agreement dismissing the claim or to allow
judgment to be entered accordingly. Any offer under this Code section must:
(1) Be inwriting and state that it is being made pursuant to this Code section;
(2) Identify the party or parties making the proposal and the party or parties to whom
the proposal is being made;
(3) Identify generally the claim or claims the proposal is attempting to resolve;
(4) State with particularity any relevant conditions;
(5) State the total amount of the proposal;
(6) State with particularity the amount proposed to settle a claim for punitive
damages, if any;
(7) State whether the proposal includes attorney’s fees or other expenses and whether
attorney’s fees or other expenses are part of the legal claim; and
(8) Include a certificate of service and be served by certified mail or statutory
overnight delivery in the form required by Code Section 9-11-5.
(b) When the complaint sets forth a tort claim for money, if the offeree rejects or does
not accept the offer and the judgment finally obtained by the offeree was not at least 25
percent more favorable than the last offer, the offeree shall pay the offeror’s reasonable
attorney’s fees and costs incurred after the rejection of the last offer.
(c) Any offer made under this Code section shall remain open for 30 days unless
sooner withdrawn by a writing served on the offeree prior to acceptance by the offeree,
but an offeror shall not be entitled to attorney’s fees and costs under subsection (b) of
this Code section to the extent an offer is not open for at least 30 days (unless it is
rejected during that 30 day period). A counteroffer shall be deemed a rejection but may
serve as an offer under this Code section if it is specifically denominated as an offer
under this Code section. Acceptance or rejection of the offer by the offeree must be in
writing and served upon the offeror. An offer that is neither withdrawn nor accepted
within 30 days shall be deemed rejected. The fact that an offer is made but not accepted
does not preclude a subsequent offer. Evidence of an offer is not admissible except in
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proceedings to enforce a settlement or to determine reasonable attorney’s fees and costs
under this Code section.
(d) Upon motion made within 30 days of the entry of the judgment or after voluntary
or involuntary dismissal, the court shall determine the following:
(1) If the offer of judgment was 25 percent more favorable than the monetary award,
the court shall award reasonable attorney’s fees and costs and the court shall set off
such reasonable attorney’s fees and costs against any award; and
(2) If a party is entitled to costs and fees pursuant to the provisions of this Code
section, the court may determine that an offer was not made in good faith in an order
setting forth the basis for such a determination. In such case, the court may disallow
an award of attorney’s fees and costs.
(e) Upon motion by the prevailing party at the time that the verdict or judgment is
rendered, the moving party may request that the finder of fact determine whether the
opposing party presented a frivolous claim or defense. In such event, the court shall
hold a separate bifurcated hearing at which the finder of fact shall make a determination
of whether such frivolous claims or defenses were asserted and to award damages, if
any, against the party presenting such frivolous claims or defenses. Under this
subsection:
(1) Frivolous claims shall include, but are not limited to, the following:
(A) A claim, defense, or other position that lacks substantial justification or that is
not made in good faith or that is made with malice or a wrongful purpose, as those
terms are defined in Code Section 51-7-80;
(B) A claim, defense, or other position with respect to which there existed such a
complete absence of any justiciable issue of law or fact that it could not be
reasonably believed that a court would accept the asserted claim, defense, or other
position; and
(C) A claim, defense, or other position that was interposed for delay or harassment;
(2) Damages awarded may include reasonable and necessary attorney’s fees and
expenses of litigation; and
(3) A party may elect to pursue either the procedure specified in this subsection or the
procedure specified in Code Section 9-15-14, but not both.”

SECTION 6.
Title 24 of the Official Code of Georgia Annotated, relating to evidence, is amended by
inserting after 24-3-37 a new Code Section 24-3-37.1 to read as follows:
"24-3-37.1.
(@) The General Assembly finds that conduct, statements, or activity constituting
voluntary offers of assistance or expressions of benevolence, regret, mistake, error,
sympathy, or apology between or among parties or potential parties to a civil action
should be encouraged and should not be considered an admission of liability. The
General Assembly further finds that such conduct, statements, or activity should be
particularly encouraged between health care providers and patients experiencing an
unanticipated outcome resulting from their medical care. Regulatory and accreditation
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agencies are in some instances requiring health care providers to discuss the outcomes
of their medical care and treatment with their patients, including unanticipated
outcomes, and studies have shown such discussions foster improved communications
and respect between provider and patient, promote quicker recovery by the patient, and
reduce the incidence of claims and lawsuits arising out of such unanticipated outcomes.
The General Assembly therefore concludes certain steps should be taken to promote
such conduct, statements, or activity by limiting their admissibility in civil actions.
(b) As used in this Code section, the term:
(1) 'Health care provider' means any person licensed under Chapter 9, 10A, 11, 11A,
26, 28, 30, 33, 34, 35, 39, or 44 of Title 43 or any hospital, nursing home, home
health agency, institution, or medical facility licensed or defined under Chapter 7 of
Title 31. The term shall also include any corporation, professional corporation,
partnership, limited liability company, limited liability partnership, authority, or other
entity comprised of such health care providers.
(2) 'Unanticipated outcome' means the outcome of a medical treatment or procedure,
whether or not resulting from an intentional act, that differs from an expected or
intended result of such medical treatment or procedure.
(¢) In any claim or civil action brought by or on behalf of a patient allegedly
experiencing an unanticipated outcome of medical care, any and all statements,
affirmations, gestures, activities or conduct expressing benevolence, regret, apology,
sympathy, commiseration, condolence, compassion, mistake, error, or a general sense
of benevolence which are made by a health care provider or an employee or agent of a
health care provider to the patient, a relative of the patient, or a representative of the
patient and which relate to the unanticipated outcome shall be inadmissible as evidence
and shall not constitute an admission of liability or an admission against interest.”

SECTION 7.

Title 24 of the Official Code of Georgia Annotated, relating to evidence, is amended by
striking Code Section 24-9-67, relating to expert opinion evidence, and inserting in its
place new Code Sections 24-9-67 and 24-9-67.1 to read as follows:

"24-9-67.

Fhe In criminal cases, the opinions of experts on any question of science, skill, trade, or

like questions shall always be admissible; and such opinions may be given on the facts

as proved by other witnesses.

24-9-67.1

a) The provisions of this Code section shall apply i .

witness gualified as an expert under this Code section may be given on the facts as
proved by other witnesses. The facts or data in the particular case upon which an expert
bases an opinion or inference may be those perceived by or made known to the expert
at or before the hearing or trial. If of a type reasonably relied upon by experts in the
particular field in forming opinions or_inferences upon the subject, the facts or data
need not be admissible in evidence in order for the opinion or inference to be admitted.
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Facts or data that are otherwise inadmissible shall not be disclosed to the jury by the
proponent of the opinion or inference unless the court determines that their probative
value in assisting the jury to evaluate the expert’s opinion substantially outweighs their
prejudicial effect.

(b) If scientific, technical, or other specialized knowledge will assist the trier of fact in
any cause of action to understand the evidence or to determine a fact in issue, a witness

gualified as an expert by knowledge, skill, experience, training, or education may
testify thereto in the form of an opinion or otherwise, if:

(1) The testimony is based upon sufficient facts or data which are or will be admitted
into evidence at the hearing or trial;

2) The testimony is the product of reliable principles and methods; and

(3) _The witness has applied the principles and methods reliably to the facts of the
case.

(c) Notwithstanding the provisions of subsection (b) of this Code section and any other
provision of law which might be construed to the contrary, in professional malpractice
actions, the opinions of an expert, who is otherwise qualified as to the acceptable
standard of conduct of the professional whose conduct is at issue, shall be admissible
only if, at the time the act or omission is alleged to have occurred, such expert:
(1) Was licensed by an appropriate regulatory agency to practice his or her profession
in the state in which such expert was practicing or teaching in the profession at such
time; and
2) In the case of a medical malpractice action, had actual professional knowledge
and experience in the area of practice or specialty in which the opinion is to be given

as the result of having been regularly engaged in:

(A) The active practice of such area of specialty of his or her profession for at least
three of the last five years, with sufficient frequency to establish an appropriate level
of knowledge, as determined by the judge, in performing the procedure, diagnosing
the condition, or rendering the treatment which is alleged to have been performed or
rendered negligently by the defendant whose conduct is at issue; or
(B) The teaching of his or her profession for at least three of the last five years as
an employed member of the faculty of an educational institution accredited in the
teaching of such profession, with sufficient frequency to establish an appropriate
level of knowledge, as determined by the judge, in teaching others how to perform
the procedure, diagnose the condition, or render the treatment which is alleged to
have been performed or rendered negligently by the defendant whose conduct is at
issue; and
(C) Except as provided in subparagraph (D) of this paragraph:

(i) Is a member of the same profession;

(i1) Is a medical doctor testifying as to the standard of care of a defendant who is a

doctor of osteopathy; or

(iii) Is a doctor of osteopathy testifying as to the standard of care of a defendant

who is a medical doctor; and

(D) Notwithstanding any other provision of this Code section, an expert who is a




338 JOURNAL OF THE SENATE

physician and, as a result of having, during at least three of the last five years
immediately preceding the time the act or omission is alleged to have occurred,
supervised, taught, or instructed nurses, nurse practitioners, certified registered
nurse anesthetists, nurse midwives, physician’s assistants, physical therapists,
occupational therapists, or medical support staff, has knowledge of the standard of
care of that health care provider under the circumstances at issue shall be competent
to testify as to the standard of that health care provider. However, a nurse, nurse
practitioner, certified registered nurse anesthetist, nurse midwife, physician’s
assistant, physical therapist, occupational therapist, or medical support staff shall
not be competent to testify as to the standard of care of a physician.

(d) Upon motion of a party, the court may hold a pretrial hearing to determine whether

the witness qualifies as an expert and whether the expert’s testimony satisfies the

requirements of subsections (a) and (b) of this Code section. Such hearing and ruling

shall be completed no later than the final pretrial conference contemplated under Code
Section 9-1 1-16.

(e) An affiant must meet the requirements of this Code section in order to be deemed
gualified to testify as an expert by means of the affidavit required under Code Section
9-11-9.1.

(f) It is the intent of the legislature that, in all civil cases, the courts of the State of

Georgia not be viewed as open to expert evidence that would not be admissible in other
states. Therefore, in interpreting and applying this Code section, the courts of this state

may draw from the opinions of the United States Supreme Court in Daubert v. Merrell
Dow Pharmaceuticals, Inc., 509 U.S. 579 (1993); General Electric Co. v. Joiner, 522

U.S. 136 (1997); Kumho Tire Co. Ltd. v. Carmichael, 526 U.S. 137 (1999); and other

cases in federal courts applying the standards announced by the United States Supreme
Court in these cases.”

SECTION 8.
Title 33 of the Official Code of Georgia Annotated, relating to insurance, is amended by
striking subsection (b) of Code Section 33-3-27, relating to reports of medical
malpractice judgments and settlements, and inserting in its place a new subsection (b) to
read as follows:
"(b) Every insurer providing medical malpractice insurance coverage in this state shall
notify in writing the Composite State Board of Medical Examiners when it pays a
judgment in—excess—ef-$10,000-00 or enters into an agreement to pay an amount in
excess-0f-$10.000.-00 to settle a medical malpractice claim against a person authorized
by law to practice medicine in this state;sueh. Such judgments or agreements shall be
reported to the board regardless of the doIIar amount #—the—meerds—ef—the—msum

m%h%reensed—physremn—w#%eh—@ate%e—me—ppaene&eﬁn%dmne Such notlce shall be

sent within 30 days after the judgment has been paid or the agreement has been entered
into by the parties involved in the claim.”
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SECTION 9.

Title 43 of the Official Code of Georgia Annotated, relating to professions and
businesses, is amended by striking subsection (i) of Code Section 43-34-37, relating to
disciplinary actions involving physicians, and inserting in its place new subsections (i)

and (j) to read as follows:
(i) The board shall investigate a licensee’s or permit holder’s fitness to practice
medicine if the board has received regarding-that-licensee a notification, pursuant to
Code Section 33-3-27, regarding that licensee or permit holder of a medical malpractice
judgment or settlement in excess of $100,000.00 or a notification pursuant to Code
Section 33-3-27 that there have been two or more previous judgments against or
settlements with the licensee or permit holder relating to the practice of medicine
involving an action for medical malpractice. Every licensee or permit holder shall
notlfy the board of any settlement or |udgmen mvolvmg the licensee or permit holder
3 00 involving an action for

medlcal malgractlc

(1)_The board shall conduct an assessment of a licensee’s fitness to practice medicine if
it has disciplined the licensee three times in the last ten years as a result of an action for
medical malpractice. The assessment shall include an examination of the licensee’s
entire history with respect to the practice of medicine and a one day on-site visit to the
licensee’s current practice location. The assessment shall be completed within six
months of the third disciplinary action. As a result of its findings the board may take
any action it deems necessary to reduce medical errors and promote patient safety,
including revocation, suspension, or limiting the licensee’s license or reguiring
additional clinical training, additional continuing medical education, proctoring, or
referral to appropriate rehabilitation facilities. As used in this subsection, the term
‘action for medical malpractice' shall have the same meaning as provided in Code
Section 9-3-70. The board shall implement this subsection upon the effective date of a
specific appropriation of funds for purposes of this subsection as expressed in a line
item making specific reference to the full funding of this subsection in an

appropriations Act enacted by the General Assembly.”

SECTION 10.
Title 51 of the Official Code of Georgia Annotated, relating to torts, is amended by
adding a new Code section immediately following Code Section 51-1-29.4, to be
designated Code Section 51-1-29.5 to read as follows:
"51-1-29.5.
(@) As used in this Code section, the term:
(1) 'Affiliate' means a person who, directly or indirectly through one or more
intermediaries, controls, is controlled by, or is under common control with a specified
person, including any direct or indirect parent or subsidiary.
(2) 'Claimant’ means a person, including a decedent’s estate, who seeks or has sought
recovery of damages in a health care liability claim. All persons claiming to have
sustained damages as the result of the bodily injury or death of a single person are
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considered a single claimant.
(3) 'Control' means the possession, directly or indirectly, of the power to direct or
cause the direction of the management and policies of the person, whether through
ownership of equity or securities, by contract, or otherwise.
(4) 'Court' means any federal or state court.
(5) 'Emergency medical care' means bona fide emergency services provided after the
onset of a medical or traumatic condition manifesting itself by acute symptoms of
sufficient severity, including severe pain, such that the absence of immediate medical
attention could reasonably be expected to result in placing the patient’s health in
serious jeopardy, serious impairment to bodily functions, or serious dysfunction of
any bodily organ or part. The term does not include medical care or treatment that
occurs after the patient is stabilized and is capable of receiving medical treatment as a
nonemergency patient or care that is unrelated to the original medical emergency.
(6) 'Emergency medical services provider' means any person providing emergency
medical care.
(7) 'Health care' means any act or treatment performed or furnished, or that should
have been performed or furnished, by any health care provider for, to, or on behalf of
a patient during the patient’s medical care, treatment, or confinement.
(8) 'Health care institution' means:
(A) Anambulatory surgical center;
(B) A personal care home licensed under Chapter 7 of Title 31;
(C) Aninstitution providing emergency medical services;
(D) A hospice;
(E) A hospital,
(F) A hospital system;
(G) An intermediate care facility for the mentally retarded; or
(H) A nursing home.
(9) 'Health care liability claim' means a cause of action against a health care provider
or physician for treatment, lack of treatment, or other claimed departure from
accepted standards of medical care, health care, or safety or professional or
administrative services directly related to health care, which departure from standards
proximately results in injury to or death of a claimant.
(10) 'Health care provider' means:
(A) Any person, partnership, professional association, corporation, facility, or
institution duly licensed, certified, registered, or chartered by the State of Georgia to
provide health care, including but not limited to:
(i) Aregistered nurse;
(if) A dentist;
(iii) A podiatrist;
(iv) A pharmacist;
(v) A chiropractor;
(vi) An optometrist; or
(vii) A health care institution; and
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(B) Any person who is:
(i) An officer, director, shareholder, member, partner, manager, owner, or affiliate
of a health care provider or physician; or
(i) An employee, independent contractor, or agent of a health care provider or
physician acting in the course and scope of the employment or contractual
relationship.
(11) 'Hospice' means a facility licensed as such under the 'Georgia Hospice Law,’
Avrticle 9 of Chapter 7 of Title 31.
(12) 'Hospital' means a facility licensed as such under Chapter 7 of Title 31.
(13) 'Hospital system' means a system of hospitals located in this state that are under
the common governance or control of a corporate parent.
(14) 'Medical care' means any act defined as the practice of medicine under Code
Section 43-34-20.
(15) 'Nursing home' means a facility licensed as such under Chapter 7 of Title 31.
(16) 'Pharmacist' means a person licensed as such under Chapter 4 of Title 26.
(17) 'Physician' means an individual licensed to practice medicine in this state, a
professional association organized by an individual physician or group of physicians,
or a partnership or limited liability partnership formed by a group of physicians.
(18) 'Professional or administrative services' means those duties or services that a
physician or health care provider is required to provide as a condition of maintaining
the physician’s or health care provider’s license, accreditation status, or certification
to participate in state or federal health care programs.
(b) Any legal term or word of art used in this chapter, not otherwise defined in this
chapter, shall have such meaning as is consistent with the common law.
(c) In an action involving a health care liability claim arising out of the provision of
emergency medical care in a hospital emergency department or obstetrical unit or in a
surgical suite immediately following the evaluation or treatment of a patient in a
hospital emergency department, no physician or health care provider shall be held liable
unless it is proven by clear and convincing evidence that the physician or health care
provider’s actions showed gross negligence.
(d) In an action involving a health liability claim arising out of the provision of
emergency medical care in a hospital emergency department or obstetrical unit or in a
surgical suite immediately following the evaluation or treatment of a patient in a
hospital emergency department, the court shall instruct the jury to consider, together
with all other relevant matters:
(1) Whether the person providing care did or did not have the patient’s medical
history or was able or unable to obtain a full medical history, including the knowledge
of preexisting medical conditions, allergies, and medications;
(2) The presence or lack of a preexisting physician-patient relationship or health care
provider-patient relationship;
(3) The circumstances constituting the emergency; and
(4) The circumstances surrounding the delivery of the emergency medical care.”
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SECTION 11.
Title 51 of the Official Code of Georgia Annotated, relating to torts, is amended by
adding immediately following Code Section 5I-2-5, a new Code Section 51-2-5.1 to read
as follows:
"51-2-5.1.
(@) As used in this Code section, the term:
(1) 'Health care professional' means a professional licensed as an audiologist,
chiropractor, clinical social worker, dentist, dietitian, medical doctor, marriage and
family therapist, registered professional or licensed practical nurse, occupational
therapist, optometrist, osteopathic physician, pharmacist, physical therapist,
physician’s assistant, professional counselor, podiatrist, psychologist, radiological
technician, respiratory therapist, or speech-language pathologist.
(2) 'Hospital' means a facility that has a valid permit or provisional permit issued by
the Department of Human Resources under Chapter 7 of Title 31.
(b) Notwithstanding the provisions of Code Section 51-2-5, no hospital which complies
with the notice provisions of either subsection (c) or subsection (d) of this Code section
shall be liable in a tort action for the acts or omissions of a health care professional
unless there exists an actual agency or employment relationship between the hospital
and the health care professional.
(c) The hospital shall post a notice in the form and manner described herein. Such
notice shall:
(1) Be posted conspicuously in the hospital lobby or a public area of the hospital;
(2) Contain print at least one inch high; and
(3) Provide language substantially similar to the following:
‘Some or all of the health care professionals performing services in this hospital are
independent contractors and are not hospital agents or employees. Independent
contractors are responsible for their own actions and the hospital shall not be liable
for the acts or omissions of any such independent contractors.'
(d) The hospital shall have the patient or the patient’s personal representative sign a
written acknowledgment that contains language substantially similar to that set forth in
paragraph (3) of subsection (c) of this Code section.
(e) The notice required in this Code section shall be sufficient if it meets the
requirements of either subsection (c) or subsection (d) of this Code section even if the
patient or the patient’s personal representative did not see or read such notice for any
reason, including but not limited to medical condition or language proficiency.
() Whether a health care professional is an actual agent, an employee, or an
independent contractor shall be determined by the language of the contract between the
health care professional and the hospital. In the absence of such a contract, or if the
contract is unclear or ambiguous, a health care professional shall only be considered the
hospital’s employee or actual agent if it can be shown by a preponderance of the
evidence that the hospital reserves the right to control the time, manner, or method in
which the health care professional performs the services for which licensed, as
distinguished from the right to merely require certain definite results.
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(g) If the court finds that there is no contract or that the contract is unclear or

ambiguous as to the relationship between the hospital and health care professional, the

court shall apply the following:
(1) Factors that may be considered as evidence the hospital exercises a right of control
over the time, manner, or method of the health care professional’s services include:
the parties believed they were creating an actual agency or employment relationship;
the health care professional receives substantially all the employee benefits received
by actual employees of the hospital; the hospital directs the details of the health care
professional’s work step-by-step; the health care professional’s services are
terminable at the will of the hospital without cause and without notice; the hospital
withholds, or is required to withhold, federal and state taxes from the remuneration
paid to the health care professional for services to the patients of the hospital; and
factors not specifically excluded in paragraph (2) of this subsection; and
(2) Factors that shall not be considered as evidence a hospital exercises a right of
control over the time, manner, or method of the health care professional’s services
include: a requirement by the hospital that such health care professional treat all
patients or that any health care professional or group is obligated to staff a hospital
department continuously or from time to time; the hospital’s payment to the health
care professional on an hourly basis; the provision of facilities or equipment by the
hospital; the fact a health care professional does not maintain a separate practice
outside the hospital; the source of the payment for the professional liability insurance
premium for that health care professional; the fact that the professional fees for
services are billed by the hospital; or any requirement by the hospital that such health
care professional engage in conduct required to satisfy any state or federal statute or
regulation, any standard of care, any standard or guideline set by an association of
hospitals or health care professionals, or any accreditation standard adopted by a
national accreditation organization.”

SECTION 12.
Title 51 of the Official Code of Georgia Annotated, relating to torts, is amended by
striking Code Section 51-12-31, relating to recovery against joint trespassers, and Code
Section 51-12-33, relating to apportionment of damages, and inserting in their respective
places new Code sections to read as follows:
"51-12-31.
Except as provided in Code Section 51-12-33, where an action is brought jointly against

several trespassers persons, the plaintiff may recover damages for the-greatestinjury
done an injury caused by any of the defendants against al-efthem only the defendant or

defendants liable for the injury. In its verdict, the jury may specify the particular
damages to be recovered of each defendant. Judgment in such a case must be entered
severally.”



344 JOURNAL OF THE SENATE

"51-12-33.

te—any—nght—ef—eenmbunew Where an actlon is brought agalnst one or more Qersons for
injury to person or property and the plaintiff is to some degree responsible for the injury
or _damages claimed, the trier of fact, in its determination of the total amount of
damages to be awarded, if any, shall determine the percentage of fault of the plaintiff
and the judge shall reduce the amount of damages otherwise awarded to the plaintiff in
proportion to his or her Qercentage of faul
(b)
actions: Where an action is brought agalnst more than one person for injury to person or
property, the trier of fact, in its determination of the total amount of damages to be
awarded, if any, shall after a reduction of damages pursuant to subsection (a) of this
Code section, if any, apportion its award of damages among the persons who are liable

according to the percentage of fault of each person. Damages apportioned by the trier of
fact as provided in this Code section shall be the liability of each person against whom

they are awarded, shall not be a joint liability among the persons liable, and shall not be
ub|ect to any rlght of contribution.

In assessing percentages of fault, the trier of fact shall consider the fault of all
persons or entities who contributed to the alleged injury or damages, regardless of
whether the person or entity was, or could have been, named as a party to the suit.

d)(1) Negligence or fault of a nonparty shall be considered if the plaintiff entered

into a settlement agreement with the nonparty or if a defending party gives notice not

later than 120 days prior to the date of trial that a nonparty was wholly or partially at
fault.

2) The notice shall be given by filing a pleading in the action designating the

nonparty and setting forth the nonparty’s name and last known address, or the best
identification of the nonparty which is possible under the circumstances, together with
a brief statement of the basis for believing the nonparty to be at fault.
(e) Nothing in this Code section shall eliminate or diminish any defenses or immunities
which currently exist, except as expressly stated in this Code section.
(H(1) Assessments of percentages of fault of nonparties shall be used only in the
determination of the percentage of fault of named parties.
(2) Where fault is assessed against nonparties pursuant to this Code section, findings
of fault shall not subject any nonparty to liability in any action or be introduced as
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evidence of liability in any action.
(q) _Notwithstanding the provisions of this Code section and any other provisions of
law which might be construed to the contrary, the plaintiff shall not be entitled to
receive any damages if the plaintiff is 50 percent or more responsible for the injury or
damages claimed.”

SECTION 13.
Title 51 of the Official Code of Georgia Annotated, relating to torts, is amended by
adding a new Chapter 13 to read as follows:

"CHAPTER 13

51-13-1.
(@) As used in this Code section, the term:
(1) 'Claimant’ means a person, including a decedent’s estate, who seeks or has sought
recovery of damages in a medical malpractice action. All persons claiming to have
sustained damages as the result of the bodily injury or death of a single person are
considered a single claimant.
(2) 'Health care provider' means any person licensed under Chapter 9, 10A, 11, 11A,
26, 28, 30, 33, 34, 35, 39, or 44 of Title 43. The term shall also include any
corporation, professional corporation, partnership, limited liability company, limited
liability partnership, authority, or other entity comprised of such health care providers.
(3) 'Medical facility' means any institution or medical facility licensed under Chapter
7 of Title 31 or any combination thereof under common ownership, operation, or
control.
(4) 'Noneconomic damages' means damages for physical and emotional pain,
discomfort, anxiety, hardship, distress, suffering, inconvenience, physical impairment,
mental anguish, disfigurement, loss of enjoyment of life, loss of society and
companionship, loss of consortium, injury to reputation, and all other nonpecuniary
losses of any kind or nature. This term does not include past or future:
(A) Medical expenses, including rehabilitation and therapy;
(B) Wages or earnings capacity;
(C) Income;
(D) Funeral and burial expenses;
(E) The value of services performed by the injured in the absence of the injury or
death including those domestic and other necessary services performed without
compensation; or
(F) Other monetary expenses.
(b) In any verdict returned or judgment entered in a medical malpractice action,
including an action for wrongful death, against one or more health care providers, the
total amount recoverable by a claimant for noneconomic damages in such action shall
be limited to an amount not to exceed $350,000.00, regardless of the number of
defendant health care providers against whom the claim is asserted or the number of
separate causes of action on which the claim is based.
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(c) In any verdict returned or judgment entered in a medical malpractice action,
including an action for wrongful death, against a single medical facility, inclusive of all
persons and entities for which vicarious liability theories may apply, the total amount
recoverable by a claimant for noneconomic damages in such action shall be limited to
an amount not to exceed $350,000.00, regardless of the number of separate causes of
action on which the claim is based.

(d) In any verdict returned or judgment entered in a medical malpractice action,
including an action for wrongful death, against more than one medical facility,
inclusive of all persons and entities for which vicarious liability theories may apply, the
total amount recoverable by a claimant for noneconomic damages in such action shall
be limited to an amount not to exceed $350,000.00 from any single medical facility and
$700,000.00 from all medical facilities, regardless of the number of defendant medical
facilities against whom the claim is asserted or the number of separate causes of action
on which the claim is based.

(e) In applying subsections (b), (c), and (d) of this Code section, the aggregate amount
of noneconomic damages recoverable under such subsections shall in no event exceed
$1,050,000.00.

() In any medical malpractice action, if an award of future damages equaling or
exceeding $350,000.00 is made against any party in the action, the trial court shall,
upon the request of any party, issue an order providing that such damages be paid by
periodic payments. Such periodic payments shall be funded through an annuity policy
with the premium for such annuity equal to the amount of the award for future
damages.”

SECTION 14.

In the event any section, subsection, sentence, clause, or phrase of this Act shall be
declared or adjudged invalid or unconstitutional, such adjudication shall in no manner
affect the other sections, subsections, sentences, clauses, or phrases of this Act, which
shall remain of full force and effect as if the section, subsection, sentence, clause, or
phrase so declared or adjudged invalid or unconstitutional were not originally a part
hereof. The General Assembly declares that it would have passed the remaining parts of
this Act if it had known that such part or parts hereof would be declared or adjudged
invalid or unconstitutional.

SECTION 15.

(@) This Act shall become effective upon its approval by the Governor or upon its
becoming law without such approval.

(b) Code Sections 51-12-31 and 51-12-33, as amended by this Act, and Code Sections
51-1-29.5, 51-2-5.1, and 51-13-1, as enacted by this Act, shall apply only with respect to
causes of action arising on or after the effective date of this Act, and any prior causes of
action shall continue to be governed by prior law. It is the intention of the General
Assembly that all other provisions of this Act shall apply to causes of action pending on
its effective date, unless such application would be unconstitutional.
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SECTION 16.
All laws and parts of laws in conflict with this Act are repealed.

Senator Smith of the 52nd moved that the Senate agree to the House substitute to SB 3.
Senator Thompson of the 33rd moved that the Senate adjourn.

On the motion to adjourn, which takes precedence, the yeas were 18, nays 35; the motion
to adjourn lost.

Senator Meyer von Bremen of the 12th asked unanimous consent that he be excused from
voting on SB 3 pursuant to Senate Rule 5-1.8(d). The consent was granted, and Senator
Meyer von Bremen was excused.

On the previous motion to agree to the House substitute to SB 3, a roll call was taken and
the vote was as follows:

N Adelman Y Hill Jack Y Smith

Y Balfour Y Hill,Judson Y Starr

N Brown N Hooks N Staton

Y Bulloch Y Hudgens Y Stephens

N Butler Y Johnson N Stoner

Y Cagle Y Jones N Tate

Y Carter Y Kemp Y Thomas,D
N Chance E Me V Bremen N Thomas,R

N Chapman N Miles N Thompson,C
N Douglas N Moody N Thompson,S
N Fort Y Mullis Y Tolleson

Y Goggans Y Pearson Y Unterman

Y Golden N Powell N Walker

Y Grant N Reed N Weber

Y Hamrick N Rogers Y Whitehead
N Harbison Y Schaefer Y Wiles

N Harp Y Seabaugh Y Williams

Y Heath N Seay N Zamarripa
N Henson N Shafer,D

On the motion, the yeas were 28, nays 27; the motion lost, and the Senate did not agree to
the House substitute to SB 3.

Senator Stephens of the 27th moved that the Senate stand adjourned pursuant to HR 198,
until 1:00 p.m. Monday, February 14, 2005; the motion prevailed, and at 4:13 p.m. the
President announced the Senate adjourned.



