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Senate Bill 288 - Prefile
By: Senator Anderson of the 43rd

A BILL TO BE ENTITLED
AN ACT

To amend Code Section 35-3-37 of the Official Code of Georgia Annotated, relating to
review of individual's criminal history record information, definitions, privacy
considerations, written application requesting review, and inspection, so as to provide for the
automatic restriction of certain criminal history record information of arrests when there has
been a final disposition other than a conviction or a certain time period and conditions are
met since a conviction; to provide for related matters; to repeal conflicting laws; and for

other purposes.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF GEORGIA:

SECTION 1.

Code Section 35-3-37 of the Official Code of Georgia Annotated, relating to review of
individual's criminal history record information, definitions, privacy considerations, written
application requesting review, and inspection, is amended by revising subsections (h)
through (j) and (m) through (r) as follows:

“(h) Access to an individual's criminal history record information, including any

fingerprints or photographs of the individual taken in conjunction with the arrest, shall be

restricted by the center for the following types of dispositions:

(1) The charge was dismissed or nolle prossed or there was a disposition other than a

conviction for the charge
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B)(2) The individual was sentenced in accordance with the provisions of subsection (a)
or (c) of Code Section 16-13-2, and the individual successfully completed the terms and
conditions of his or her probation;

€€)(3) The individual pleaded guilty to or was found guilty of a violation of
paragraph (2) or (3) of subsection (a) of Code Section 3-3-23 and was sentenced in
accordance with the provisions of subsection (c) of Code Section 3-3-23.1, and the
individual successfully completed the terms and conditions of his or her probation;

B}(4) The individual was convicted, but successfully completed a drug court treatment

program, mental health treatment program, or veterans treatment program pursuant to a

court order, the-individual'scase-hasbeen-dismissed-ornoteprossed; and he or she has
not been arrested during such program, excluding any arrest for a nonserious traffic

offense; of

S. B. 288 PF
-2-



20 LC 412171

64 {E)(5) Ten years have elapsed since entry of the judgment of conviction and in such time

65 the individual has been free from conviction of any felony and completion of any court
66 ordered financial obligations of the sentence has occurred; or Fhe—individual—was

77 (6) When an individual was convicted of an offense and was sentenced to punishment

78 other than the death penalty, but such conviction was vacated by the trial court or

79 reversed by an appellate court or other postconviction court, the decision of which has

80 become final by the completion of the appellate process.
81 (1) Reserved.

100
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& ()(A)(A) When an individual was convicted in this state of a misdemeanor or a

series of misdemeanors arising from a single incident, and at the time of such

conviction such individual was a youthful offender, provided that such individual
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successfully completed the terms of his or her sentence and, since completing the terms
of his or her sentence, has not been arrested for at least five years, excluding any arrest
for a nonserious traffic offense, and provided, further, that he or she was not convicted
in this state of a misdemeanor violation or under any other state's law with similar
provisions of one or more of the offenses listed in subparagraph (B) of this paragraph,
he or she may petition the court in which the conviction occurred to restrict access to
criminal history record information. Such court shall maintain jurisdiction over the
case for this limited purpose and duration. Such petition shall be served on the
prosecuting attorney. If a hearing is requested, such hearing shall be held within 90
days of the filing of the petition. The court shall hear evidence and shall determine
whether granting an order restricting such criminal history record information is
appropriate, giving due consideration to the individual's conduct and the public's
interest in the criminal history record information being publicly available.
(B) Record restriction shall not be appropriate if the individual was convicted of:

(i) Child molestation in violation of Code Section 16-6-4;

(if) Enticing a child for indecent purposes in violation of Code Section 16-6-5;

(i) Improper sexual contact by employee or agent in violation of Code

Section 16-6-5.1;

(iv) Keeping a place of prostitution in violation of Code Section 16-6-10;

(v) Pimping in violation of Code Section 16-6-11;

{wit)(vi) Masturbation for hire in violation of Code Section 16-6-16;
{wit)(vii) Giving massages in a place used for lewdness, prostitution, assignation, or
masturbation for hire in violation of Code Section 16-6-17;
(viii) Sexual battery in violation of Code Section 16-6-22.1;
©9(ix) Any offense related to minors generally in violation of Part 2 of Article 3 of
Chapter 12 of Title 16;
xt)(x) Theft in violation of Chapter 8 of Title 16; provided, however, that such
prohibition shall not apply to a misdemeanor conviction of shoplifting or refund fraud
in violation of Code Section 16-8-14 or 16-8-14.1, as applicable; or
xi(xi) Any serious traffic offense in violation of Article 15 of Chapter 6 of
Title 40-; and
£5)(2) When an individual was arrested on a fugitive from justice warrant as provided
in Code Section 17-13-4, such individual may petition the superior court in the county
where the arrest occurred to restrict access to criminal history record information for such
warrant. Such court shall maintain jurisdiction over the case for this limited purpose and

duration. Such petition shall be served on the arresting law enforcement agency and the
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prosecuting attorney. If a hearing is requested, such hearing shall be held within 90 days
of the filing of the petition. The court shall hear evidence and shall grant an order
restricting such criminal history record information if the court determines that
circumstances warrant restriction and that the harm otherwise resulting to the individual
clearly outweighs the public interest in the criminal history record information being
publicly available.”

"(m)(1) For criminal history record information maintained by the clerk of court, an
individual who has a record restricted pursuant to this Code section may petition the court
with original jurisdiction over the charges in the county where the clerk of court is
located for an order to seal all criminal history record information maintained by the clerk
of court for such individual's charge. Notice of such petition shall be sent to the clerk of
court and the prosecuting attorney. A notice sent by registered or certified mail or
statutory overnight delivery shall be sufficient notice.

(2) The court shall order all criminal history record information in the custody of the
clerk of court, including within any index, to be restricted and unavailable to the public

if the court finds by a preponderance of the evidence that:

A)y—TFhe the criminal history record information has been restricted pursuant to this
Code section;ane

(3) Within 60 days of the court's order, the clerk of court shall cause every document,
physical or electronic, in its custody, possession, or control to be restricted.

(4) The personwho is the subject of such sealed criminal history record information may
petition the court for inspection of the criminal history record information included in the
court order. Such information shall always be available for inspection, copying, and use

by criminal justice agencies and the Judicial Qualifications Commission.
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fe)(n) Nothing in this Code section shall give rise to any right which may be asserted as
a defense to a criminal prosecution or serve as the basis for any motion that may be filed
in any criminal proceeding. The modification, correction, supplementation, amendment,
or restriction of criminal history record information shall not abate or serve as the basis for
the reversal of any criminal conviction.

tp)(0) Any application to the center for access to or restriction of criminal history record
information made pursuant to this Code section shall be made in writing on a form
approved by the center. The center shall be authorized to develop and publish such
procedures as may be necessary to carry out the provisions of this Code section. In
adopting such procedures and forms, the provisions of Chapter 13 of Title 50, the 'Georgia

Administrative Procedure Act,' shall not apply.
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247 te@)(p) Itshall be the duty of the entity to take such action as may be reasonable to prevent
248 disclosure of information to the public which would identify any individual whose criminal
249 history record information is restricted pursuant to this Code section.

250  {©(q) If the center has notified a firearms dealer that an individual is prohibited from
251 purchasing or possessing a handgun pursuant to Part 5 of Article 4 of Chapter 11 of
252 Title 16 and if the prohibition is the result of such individual being involuntarily
253 hospitalized within the immediately preceding five years, upon such individual or his or
254 her attorney making an application to inspect his or her records, the center shall provide the
255 record of involuntary hospitalization and also inform the individual or attorney of his or her
256 right to a hearing before the judge of the probate court or superior court relative to such

257 individual's eligibility to possess or transport a handgun.”

258 SECTION 2.

259  All laws and parts of laws in conflict with this Act are repealed.
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