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The Senate Committee on Insurance and Labor offers the following substitute to HB 162:

A BILL TO BE ENTITLED

AN ACT

To amend Chapter 2 of Title 33 of the Official Code of Georgia Annotated, relating to the1

department and Commissioner of Insurance, so as to provide for insurance compliance2

self-evaluative privilege; to provide for intent; to provide for definitions; to provide for an3

insurance compliance self-evaluative audit document as privileged information; to provide4

for inadmissibility in certain legal actions; to provide for applications and exceptions; to5

provide for the burden of proof; to provide for applicability; to amend Code6

Section 33-24-59.10 of the Official Code of Georgia Annotated, relating to insurance7

coverage for autism, so as to provide for certain insurance coverage of autism spectrum8

disorders; to provide for definitions; to provide for limitations; to provide for premium cap9

and other conditions; to provide for applicability; to provide for related matters; to repeal10

conflicting laws; and for other purposes.11

BE IT ENACTED BY THE GENERAL ASSEMBLY OF GEORGIA:12

SECTION 1.13

Chapter 2 of Title 33 of the Official Code of Georgia Annotated, relating to the department14

and Commissioner of Insurance, is amended by adding a new Code section to read as15

follows:16

"33-2-34.17

(a)  To encourage insurance companies and persons conducting activities regulated under18

this title, both to conduct voluntary internal audits of their compliance programs and19

management systems and to assess and improve compliance with state and federal statutes,20

rules, and orders, an insurance compliance self-evaluative privilege is recognized to protect21

the confidentiality of communications relating to voluntary internal compliance audits.22

The General Assembly hereby finds and declares that protection of insurance consumers23

is enhanced by companies' voluntary compliance with this state's insurance and other laws24

and that the public will benefit from incentives to identify and remedy insurance and other25

compliance issues.  It is further declared that limited expansion of the protection against26
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disclosure will encourage voluntary compliance and improve insurance market conduct27

quality and that the voluntary provisions of this Code section will not inhibit the exercise28

of the regulatory authority by those entrusted with protecting insurance consumers.29

(b)  As used in this Code section, the term:30

(1)  'Insurance compliance audit' means a voluntary, internal evaluation, review,31

assessment, or audit not otherwise expressly required by law of an insurer or an activity32

regulated under this title, or other state or federal law applicable to an insurer, or of33

management systems related to the insurer or activity, that is designed to identify and34

prevent noncompliance and to improve compliance with those  statutes, rules, or orders.35

An insurance compliance audit may be conducted by the insurer, its employees, or36

independent contractors.37

(2)  'Insurance compliance self-evaluative audit document' means any document prepared38

as a result of or in connection with and not prior to an insurance compliance audit.  An39

insurance compliance self-evaluative audit document may include a written response to40

the findings of an insurance compliance audit.  An insurance compliance self-evaluative41

audit document may include, but is not limited to, as applicable, field notes and records42

of observations, findings, opinions, suggestions, conclusions, drafts, memoranda,43

drawings, photographs, computer generated or electronically recorded information, phone44

records, maps, charts, graphs, and surveys, provided that this supporting information is45

collected or developed for the primary purpose and in the course of an insurance46

compliance audit.  An insurance compliance self-evaluative audit document may also47

include any of the following:48

(A)  An insurance compliance audit report prepared by an auditor, who may be an49

employee of the insurer or an independent contractor, which may include the scope of50

the audit, the information gained in the audit, and conclusions and recommendations,51

with exhibits and appendices;52

(B)  Memoranda and documents analyzing portions or all of the insurance compliance53

audit report and discussing potential implementation issues;54

(C)  An implementation plan that addresses correcting past noncompliance, improving55

current compliance, and preventing future noncompliance; or56

(D)  Analytic data generated in the course of conducting the insurance compliance57

audit.58

(c)(1)  An insurance compliance self-evaluative audit document is privileged information59

and is not admissible as evidence in any legal action in any civil, criminal, or60

administrative proceeding, except as provided in subsections (d) and (e) of this Code61

section.  Documents, communications, data, reports, or other information created as a62

result of a claim involving personal injury or workers' compensation made against an63
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insurance policy are not insurance compliance self-evaluative audit documents and are64

admissible as evidence in civil proceedings as otherwise provided by applicable rules of65

evidence or civil procedure, subject to any applicable statutory or common law privilege,66

including, but not limited to, the work product doctrine, the attorney-client privilege, or67

the subsequent remedial measures exclusion.68

(2)  If any insurer, person, or entity performs or directs the performance of an insurance69

compliance audit, an officer or employee involved with the insurance compliance audit,70

or any consultant who is hired for the purpose of performing the insurance compliance71

audit, shall not be examined in any civil, criminal, or administrative proceeding as to the72

insurance compliance audit or any insurance compliance self-evaluative audit document,73

as defined in this Code section.  This paragraph shall not apply if the privilege set forth74

in paragraph (1) of this subsection is determined under subsection (d) or (e) of this Code75

section not to apply.76

(3)  An insurer may voluntarily submit, in connection with examinations conducted under77

this Code section, an insurance compliance self-evaluative audit document to the78

Commissioner, or his or her designee, as a confidential document under subsection (g)79

of Code Section 33-2-14 without waiving the privilege set forth in this Code section to80

which the insurer would otherwise be entitled.  However, the provision permitting the81

Commissioner to provide access to the National Association of Insurance Commissioners82

shall not apply to the insurance compliance self-evaluative audit document so voluntarily83

submitted.  Nothing contained in this subsection shall give the Commissioner any84

authority to compel an insurer to disclose involuntarily or otherwise provide an insurance85

compliance self-evaluative audit document.86

(d)(1)  The privilege set forth in subsection (c) of this Code section shall not apply to the87

extent that it is expressly waived by the insurer that prepared or caused to be prepared the88

insurance compliance self-evaluative audit document.89

(2)  In a civil or administrative proceeding, a court of record may, after an in camera90

review, require disclosure of material for which the privilege set forth in subsection (c)91

of this Code section is asserted, if the court determines that:92

(A)  The privilege is asserted for a fraudulent purpose;93

(B)  The material is not subject to the privilege; or94

(C)  Even if subject to the privilege, the material shows evidence of noncompliance95

with state or federal statutes, rules, and orders and the insurer failed to undertake96

reasonable corrective action or eliminate the noncompliance within a reasonable time.97

(3)  In a criminal proceeding, a court of record may, after an in camera review, require98

disclosure of material for which the privilege described in subsection (c) of this Code99

section is asserted, if the court determines that:100
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(A)  The privilege is asserted for a fraudulent purpose;101

(B)  The material is not subject to the privilege;102

(C)  Even if subject to the privilege, the material shows evidence of noncompliance103

with state or federal statutes, rules, and orders and the insurer failed to undertake104

reasonable corrective action or eliminate such noncompliance within a reasonable time;105

or106

(D)  The material contains evidence relevant to the commission of a criminal offense107

under this title and:108

(i)  The Commissioner has a compelling need for the information;109

(ii)  The information is not otherwise available; and110

(iii)  The Commissioner is unable to obtain the substantial equivalent of the111

information by any means without incurring unreasonable cost and delay.112

(e)(1)  Within 30 days after the Commissioner makes a written request by certified mail113

for disclosure of an insurance compliance self-evaluative audit document under this114

subsection, the insurer that prepared or caused the document to be prepared may file with115

the appropriate court a petition requesting an in camera hearing on whether the insurance116

compliance self-evaluative audit document or portions of the document are privileged117

under this Code section or subject to disclosure.  The court has jurisdiction over a petition118

filed by an insurer under this subsection requesting an in camera hearing on whether the119

insurance compliance self-evaluative audit document or portions of the document are120

privileged or subject to disclosure.  Failure by the insurer to file a petition waives the121

privilege.122

(2)  An insurer asserting the insurance compliance self-evaluative privilege in response123

to a request for disclosure under this subsection shall include in its petition for an in124

camera hearing all of the information set forth in paragraph (5) of this subsection.125

(3)  Upon the filing of a petition under this subsection, the court shall issue an order126

scheduling, within 45 days after the filing of the petition, an in camera hearing to127

determine whether the insurance compliance self-evaluative audit document or portions128

of the document are privileged under this Code section or subject to disclosure.129

(4)  The court, after an in camera review, may require disclosure of material for which130

the privilege in subsection (c) of this Code section is asserted if the court determines,131

based upon its in camera review, that any one of the conditions set forth in paragraph (2)132

of subsection (d) of this Code section is applicable as to a civil or administrative133

proceeding or that any one of the conditions set forth in paragraph (3) of subsection (d)134

of this Code section is applicable as to a criminal proceeding.  Upon making such a135

determination, the court may only compel the disclosure of those portions of an insurance136

compliance self-evaluative audit document relevant to issues in dispute in the underlying137
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proceeding.  Any compelled disclosure will not be considered to be a public document138

or be deemed to be a waiver of the privilege for any other civil, criminal, or139

administrative proceeding.  A party unsuccessfully opposing disclosure may apply to the140

court for an appropriate order protecting the document from further disclosure.141

(5)  An insurer asserting the insurance compliance self-evaluative privilege in response142

to a request for disclosure under this subsection shall provide to the Commissioner at the143

time of filing any objection to the disclosure:144

(A)  The date of the insurance compliance self-evaluative audit document;145

(B)  The identity of the entity conducting the audit;146

(C)  The general nature of the activities covered by the insurance compliance audit; and147

(D)  An identification of the portions of the insurance compliance self-evaluative audit148

document for which the privilege is being asserted.149

(f)(1)  An insurer asserting the insurance compliance self-evaluative privilege set forth150

in subsection (c) of this Code section has the burden of demonstrating the applicability151

of the privilege.  Once an insurer has established the applicability of the privilege, a party152

seeking disclosure under paragraph (2) or (3) of subsection (d) of this Code section has153

the burden of proving that the privilege is asserted for a fraudulent purpose or that the154

insurer failed to undertake reasonable corrective action or eliminate the noncompliance155

within a reasonable time.  The Commissioner, in seeking disclosure under paragraph (3)156

of subsection (d) of this Code section, has the burden of proving the elements set forth157

in paragraph (3) of subsection (d) of this Code section.158

(2)  The parties may at any time stipulate in proceedings under subsection (d) or (e) of159

this Code section to entry of an order directing that specific information contained in an160

insurance compliance self-evaluative audit document is or is not subject to the privilege161

provided under subsection (c) of this Code section.162

(g)  The privilege set forth in subsection (c) of this Code section shall not extend to:163

(1)  Documents, communications, data, reports, or other information required to be164

collected, developed, maintained, reported, or otherwise made available to a regulatory165

agency pursuant to this title or other federal or state law, rule, or order;166

(2)  Information obtained by observation or monitoring by any regulatory agency; or167

(3)  Information obtained from a source independent of the insurance compliance audit.168

(h)  Nothing in this Code section shall limit, waive, or abrogate the scope or nature of any169

statutory or common law privilege including, but not limited to, the work product doctrine,170

the attorney-client privilege, or the subsequent remedial measures exclusion.171

(i)  This Code section shall apply to self-evaluative audits completed before June 30, 2018,172

but shall not apply to any such audits completed on or after July 1, 2018, unless authorized173

by the General Assembly prior to that date."174
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SECTION 2.175

Code Section 33-24-59.10 of the Official Code of Georgia Annotated, relating to insurance176

coverage for autism, is amended as follows:177

"33-24-59.10.178

(a)  As used in this Code section, the term:179

(1)  'Accident and sickness contract, policy, or benefit plan' shall have the same meaning180

as found in Code Section 33-24-59.1.  Accident and sickness contract, policy, or benefit181

plan shall also include without limitation any health benefit plan established pursuant to182

Article 1 of Chapter 18 of Title 45.  Accident and sickness contract, policy, or benefit183

plan shall not include limited benefit insurance policies designed, advertised, and184

marketed to supplement major medical insurance such as accident only, CHAMPUS185

supplement, dental, disability income, fixed indemnity, long-term care, medicare186

supplement, specified disease, vision, and any other type of accident and sickness187

insurance other than basic hospital expense, basic medical-surgical expense, or major188

medical insurance.189

(2)  'Autism' means a developmental neurological disorder, usually appearing in the first190

three years of life, which affects normal brain functions and is manifested by compulsive,191

ritualistic behavior and severely impaired social interaction and communication skills192

'Applied behavior analysis' means the design, implementation, and evaluation of193

environmental modifications using behavioral stimuli and consequences to produce194

socially significant improvement in human behavior, including the use of direct195

observation, measurement, and functional analysis of the relationship between196

environment and behavior.197

(3)  'Autism spectrum disorder' means autism spectrum disorders as defined by the most198

recent edition of the Diagnostic and Statistical Manual of Mental Disorders.199

(4)  'Treatment of autism spectrum disorder' includes the following types of care200

prescribed, provided, or ordered for an individual diagnosed with an autism spectrum201

disorder:202

(A)  Habilitative or rehabilitative services, including applied behavior analysis or other203

professional or counseling services necessary to develop, maintain, and restore the204

functioning of an individual to the extent possible. To be eligible for coverage, applied205

behavior analysis shall be provided by a person professionally certified by a national206

board of behavior analysts or performed under the supervision of a person207

professionally certified by a national board of behavior analysts;208

(B)  Counseling services provided by a licensed psychiatrist, licensed psychologist,209

professional counselor, or clinical social worker; and210

(C)  Therapy services provided by a licensed or certified speech therapist,211
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speech-language pathologist, occupational therapist, physical therapist, or marriage and212

family therapist.213

(b)  An insurer that provides benefits for neurological disorders, whether under a group or214

individual accident and sickness contract, policy, or benefit plan, shall not deny providing215

benefits in accordance with the conditions, schedule of benefits, limitations as to type and216

scope of treatment authorized for neurological disorders, exclusions, cost-sharing217

arrangements, or copayment requirements which exist in such contract, policy, or benefit218

plan for neurological disorders because of a diagnosis of autism.  The provisions of this219

subsection shall not expand the type or scope of treatment beyond that authorized for any220

other diagnosed neurological disorder.  Accident and sickness contracts, policies, or benefit221

plans shall provide coverage for autism spectrum disorders for an individual covered under222

a policy or contract who is six years of age or under in accordance with the following:223

(1)  The policy or contract shall provide coverage for any assessments, evaluations, or224

tests by a licensed physician or licensed psychologist to diagnose whether an individual225

has an autism spectrum disorder;226

(2)  The policy or contract shall provide coverage for the treatment of autism spectrum227

disorders when it is determined by a licensed physician or licensed psychologist that the228

treatment is medically necessary health care. A licensed physician or licensed229

psychologist may be required to demonstrate ongoing medical necessity for coverage230

provided under this Code section at least annually;231

(3)  The policy or contract shall not include any limits on the number of visits;232

(4)  The policy or contract may limit coverage for applied behavior analysis233

to $35,000.00 per year.  An insurer shall not apply payments for coverage unrelated to234

autism spectrum disorders to any maximum benefit established under this paragraph; and235

(5)  This subsection shall not be construed to require coverage for prescription drugs if236

prescription drug coverage is not provided by the policy or contract.  Coverage for237

prescription drugs for the treatment of autism spectrum disorders shall be determined in238

the same manner as coverage for prescription drugs for the treatment of any other illness239

or condition is determined under the policy or contract.240

(c)  Except as otherwise provided in this Code section, any policy or contract that provides241

coverage for services under this Code section may contain provisions for maximum242

benefits and coinsurance and reasonable limitations, deductibles, and exclusions to the243

extent that these provisions are not inconsistent with the requirements of this Code section.244

(d)  This Code section shall not be construed to affect any obligation to provide services245

to an individual with an autism spectrum disorder under an individualized family service246

plan, an individualized education plan as required by the federal Individuals with247

Disabilities Education Act, or an individualized service plan.  This Code section also shall248
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not be construed to limit benefits that are otherwise available to an individual under an249

accident and sickness contract, policy, or benefit plan.250

(e)(1)  An insurer, corporation, or health maintenance organization, or a governmental251

entity providing coverage for such treatment pursuant to this Code section, is exempt252

from providing coverage for behavioral health treatment required under this Code section253

and not covered by the insurer, corporation, health maintenance organization, or254

governmental entity providing coverage for such treatment pursuant to this Code section255

as of December 31, 2016, if:256

(A)  An actuary, affiliated with the insurer, corporation, or health maintenance257

organization, who is a member of the American Academy of Actuaries and meets the258

American Academy of Actuaries' professional qualification standards for rendering an259

actuarial opinion related to health insurance rate making, certifies in writing to the260

Commissioner that:261

(i)  Based on an analysis to be completed no more frequently than one time per year262

by each insurer, corporation, or health maintenance organization, or such263

governmental entity, for the most recent experience period of at least one year's264

duration, the costs associated with coverage of behavioral health treatment required265

under this Code section, and not covered as of December 31, 2016, exceeded 1266

percent of the premiums charged over the experience period by the insurer,267

corporation, or health maintenance organization; and268

(ii)  Those costs solely would lead to an increase in average premiums charged of269

more than 1 percent for all insurance policies, subscription contracts, or health care270

plans commencing on inception or the next renewal date, based on the premium rating271

methodology and practices the insurer, corporation, or health maintenance272

organization, or such governmental entity, employs; and273

(B)  The Commissioner approves the certification of the actuary.274

(2)  An exemption allowed under paragraph (1) of this subsection shall apply for a275

one-year coverage period following inception or next renewal date of all insurance276

policies, subscription contracts, or health care plans issued or renewed during the277

one-year period following the date of the exemption, after which the insurer, corporation,278

or health maintenance organization, or such governmental entity, shall again provide279

coverage for behavioral health treatment required under this subsection.280

(3)  An insurer, corporation, or health maintenance organization, or such governmental281

entity, may claim an exemption for a subsequent year, but only if the conditions specified282

in this subsection again are met.283

(4)  Notwithstanding the exemption allowed under paragraph (1) of this subsection, an284

insurer, corporation, or health maintenance organization, or such governmental entity,285
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may elect to continue to provide coverage for behavioral health treatment required under286

this subsection.287

(f)  Beginning January 1, 2016, to the extent that this Code section requires benefits that288

exceed the essential health benefits required under Section 1302(b) of the federal Patient289

Protection and Affordable Care Act, P. L. 111-148, the specific benefits that exceed the290

required essential health benefits shall not be required of a 'qualified health plan' as defined291

in such act when the qualified health plan is offered in this state through the exchange.292

Nothing in this subsection shall nullify the application of this Code section to plans offered293

outside the state's exchange.294

(g)  This Code section shall not apply to any accident and sickness contract, policy, or295

benefit plan offered by any employer with ten or fewer employees.296

(h)  Nothing in this Code section shall be construed to limit any coverage under any297

accident and sickness contract policy or benefit plan, including, but not limited to, speech298

therapy, occupational therapy, or physical therapy otherwise available under such plan.299

(i)  By January 15, 2017, and every January 15 thereafter, the department shall submit a300

report to the General Assembly regarding the implementation of the coverage required301

under this Code section.  The report shall include, but shall not be limited to, the following:302

(1)  The total number of insureds diagnosed with autism spectrum disorder;303

(2)  The total cost of all claims paid out in the immediately preceding calendar year for304

coverage required by this Code section;305

(3)  The cost of such coverage per insured per month; and306

(4)  The average cost per insured for coverage of applied behavior analysis.307

All health carriers and health benefit plans subject to the provisions of this Code section308

shall provide the department with all data requested by the department for inclusion in the309

annual report."310

SECTION 3.311

All laws and parts of laws in conflict with this Act are repealed.312


