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The House Committee on Human Relations and Aging offers the following

substitute to HB 398:

A BILL TO BE ENTITLED
AN ACT

To amend the Official Code of Georgia Annotated so as to authorize licensed personal care

homes and community living arrangements to use certain terms; to change certain references

throughout the Official Code of Georgia Annotated; to provide for related matters; to repeal

conflicting laws; and for other purposes.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF GEORGIA:

SECTION 1.

The Official Code of Georgia Annotated is amended in Code Section 10-1-393, relating to

unfair or deceptive practices in consumer transactions unlawful, by revising paragraph (26)

of subsection (b) as follows:

"(26) With respect to any individual or facility providing personal-eare-services—or

asststecHtving licensed residential living level 1 care or licensed residential living level

2 care:

(A) Any person or entity not duly licensed or registered as a persenal-care-home-or
asststeaHving—community licensed residential living level 1 facility or licensed

residential living level 2 facility formally or informally offering, advertising to, or

soliciting the public for residents or referrals; or
(B) Any personal-care-home licensed residential living level 1 facility, as defined in

subsection (a) of Code Section 31-7-12, or any asststee-ving-—commtmnity licensed

residential living level 2 facility, as defined in Code Section 31-7-12.2, offering,

advertising, or soliciting the public to provide services:
(i) Which are outside the scope of personat-care-services licensed residential living
level 1 care or asststeeHtving licensed residential living level 2 care, respectively; and

(i1) For which it has not been specifically authorized.
Nothing in this subparagraph prohibits advertising by a persenal-care-home licensed
residential living level 1 facility or asststeeHiving-community licensed residential living
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level 2 facility for services authorized by the Department of Community Health under

a waiver or variance pursuant to subsection (b) of Code Section 31-2-7.

For purposes of this paragraph,'persenat-eare the term 'licensed residential living level

1 care' means protective care and watchful oversight of a resident who needs a watchful
environment but who does not have an illness, injury, or disability which requires chronic
or convalescent care, including medical and nursing services, and ‘asststeeHtvingeare' the
term 'licensed residential living level 2 care' includes services provided for in Code

Section 31-7-12.2. The provisions of this paragraph shall be enforced following
consultation with the Department of Community Health which shall retain primary

responsibility for issues relating to licensure of any individual or facility providing

personal-care-services licensed residential living level 1 care;”

SECTION 2.

Said Code is further amended in Code Section 16-5-23, relating to simple battery, by revising

subsection (g) as follows:

"(g) A person who is an employee, agent, or volunteer at any facility licensed or required
to be licensed under Code Section 31-7-3, relating to long-term care facilities, or Code
Section 31-7-12.2, relating to asststeeHiving-communities licensed residential living level
2 facilities, or Code Section 31-7-12, relating to personat-care-homes licensed residential

living level 1 facilities, or who is required to be licensed pursuant to Code Section

31-7-151 or 31-7-173, relating to home health care and hospices, who commits the offense
of simple battery against a person who is admitted to or receiving services from such
facility, person, or entity shall be punished for a misdemeanor of a high and aggravated

nature.”

SECTION 3.

Said Code is further amended in Code Section 16-5-23.1, relating to battery, by revising

subsection (k) as follows:

(k) A person who is an employee, agent, or volunteer at any facility licensed or required
to be licensed under Code Section 31-7-3, relating to long-term care facilities, or Code
Section 31-7-12.2, relating to asststeeHiving-commtunities licensed residential living level
2 facilities, or Code Section 31-7-12, relating to petrsonat-care-homes licensed residential

living level 1 facilities, or who is required to be licensed pursuant to Code Section

31-7-151 or 31-7-173, relating to home health care and hospices, who commits the offense
of battery against a person who is admitted to or receiving services from such facility,
person, or entity shall, upon conviction thereof, be punished by imprisonment for not less

than one nor more than five years, or a fine of not more than $2,000.00, or both.”

H. B. 398 (SUB)
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SECTION 4.

Said Code is further amended in Code Section 16-13-21, relating to definitions relative to the
"Georgia Controlled Substances Act," by revising subparagraph (B) of paragraph (10) as
follows:
"(B) Aninstitutional pharmacy that serves only a health care facility, including, but not
limited to, a nursing home, an intermediate care home, a persenal-care-heme licensed
residential living level 1 facility, or a hospice program, which provides patient care and

which pharmacy dispenses such substances to be administered and used by a patient on

the premises of the facility;”

SECTION 5.
Said Code is further amended in Code Section 25-2-13, relating to buildings presenting
special hazards to persons or property, requirements as to construction, maintenance, and use
generally, effect of rules, regulations, and fire safety standards issued before April 1, 1968,
and power of local governing authorities, by revising subparagraph (b)(1)(J) as follows:
"(J) Persenatearehomes Licensed residential living level 1 facilities and assisteeHiving

eommtmities licensed residential living level 2 facilities required to be licensed as such

by the Department of Community Health and having at least seven beds for nonfamily
adults, and the Commissioner shall, pursuant to Code Section 25-2-4, by rule adopt
state minimum fire safety standards for those homes facilities, and any structure
constructed as or converted to a personat-care-home licensed residential living level 1
facility on or after April 15, 1986, shall be deemed to be a proposed building pursuant

to subsection (d) of Code Section 25-2-14 and that structure may be required to be
furnished with a sprinkler system meeting the standards established by the

Commissioner if he or she deems this necessary for proper fire safety.”

SECTION 6.
Said Code is further amended in Code Section 26-4-5, relating to definitions relative to the
"Georgia Pharmacy Practice Act," by revising paragraph (18.1) as follows:
(18.1) 'Institution' means any licensed hospital, nursing home, assistec—tiving
communtty,personal—carehome licensed residential living level 1 facility, licensed

residential living level 2 facility, hospice, health clinic, or prison clinic.”

SECTION 7.
Said Code is further amended in Code Section 26-4-191, relating to definitions relative to the

"Utilization of Unused Prescription Drugs Act," by revising paragraph (2) as follows:

H. B. 398 (SUB)
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"(2) 'Health care facility' means an institution which is licensed as a nursing home,

intermediate care home, asststed—Hving—communtty,—personal—care—home licensed

residential living level 1 facility, licensed residential living level 2 facility, home health

agency, or hospice pursuant to Chapter 7 of Title 31.”

SECTION 8.
Said Code is further amended in Code Section 26-4-212, relating to definitions relative to the
"Safe Medications Practice Act," by revising paragraph (3) as follows:
“(3) 'Institution' means any licensed hospital, nursing home, assisteeHivingcommunity;
personal-care-home licensed residential living level 1 facility, licensed residential living
level 2 facility, or hospice.”

SECTION 9.
Said Code is further amended in Code Section 31-2-9, relating to records check requirement
for certain facilities, definitions, use of information gathered in investigation, penalties for
unauthorized release or disclosure, and rules and regulations, by revising paragraph (4) of
subsection (a) as follows:
"(4) 'Facility' means a:

(A) Personal-care-home Licensed residential living level 1 facility required to be

licensed or permitted under Code Section 31-7-12;

(B) AssistecHiving-community Licensed residential living level 2 facility required to

be licensed under Code Section 31-7-12.2;

(C) Private home care provider required to be licensed under Article 13 of Chapter 7

of this title; or
(D) Community living arrangement subject to licensure under paragraph (8) of
subsection (d) of Code Section 31-2-4."

SECTION 10.
Said Code is further amended in Code Section 31-6-2, relating to definitions relative to state
health planning and development, by revising paragraphs (17) and (30) as follows:
"(17) 'Health care facility' means hospitals; destination cancer hospitals; other special
care units, including but not limited to podiatric facilities; skilled nursing facilities;
intermediate care facilities; persenal—<care—homes licensed residential living level 1

facilities; ambulatory surgical centers or obstetrical facilities; health maintenance

organizations; home health agencies; and diagnostic, treatment, or rehabilitation centers,
but only to the extent paragraph (3) or (7), or both paragraphs (3) and (7), of subsection
(a) of Code Section 31-6-40 are applicable thereto.”

H. B. 398 (SUB)
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"(30) ‘Petsonat-care-home' 'Licensed residential living level 1 facility' means a residential

facility that is certified as a provider of medical assistance for Medicaid purposes pursuant

to Article 7 of Chapter 4 of Title 49 having at least 25 beds and providing, for compensation,
protective care and oversight of ambulatory, nonrelated persons who need a monitored
environment but who do not have injuries or disabilities which require chronic or
convalescent care, including medical, nursing, or intermediate care. Persenal-care-homes

Licensed residential living level 1 facilities include those facilities which monitor daily

residents' functioning and location, have the capability for crisis intervention, and provide
supervision in areas of nutrition, medication, and provision of transient medical care. Such
term does not include:
(A) Old age residences which are devoted to independent living units with kitchen
facilities in which residents have the option of preparing and serving some or all of their
own meals; or

(B) Boarding facilities which do not provide personal care.”

SECTION 11.
Said Code is further amended in Code Section 31-7-1, relating to definitions relative to
regulation of hospitals and related institutions, by revising subparagraph (A) of paragraph
(4) as follows:
"(A) Any building, facility, or place in which are provided two or more beds and other
facilities and services that are used for persons received for examination, diagnosis,

treatment, surgery, maternity care, nursing care, assisteetving licensed residential

living level 1 care, or personat licensed residential living level 2 care for periods

continuing for 24 hours or longer and which is classified by the department, as provided

for in this chapter, as either a hospital, nursing home, asststegtving—community
licensed residential living level 1 facility, or personal-care-home licensed residential

living level 2 facility;”

SECTION 12.
Said Code is further amended in Code Section 31-7-3, relating to requirements for permits

to operate institutions, by revising subsection (d) as follows:

“(d)(1) When an application for licensure to operate a personatcarehome licensed
residential living level 1 facility, as defined in subsection (a) of Code Section 31-7-12,

or an-assistecHtving-community a licensed residential living level 2 facility, as defined

in Code Section 31-7-12.2, has been made, the department shall inform the office of the

state long-term care ombudsman of the name and address of the applicant prior to issuing

authority to operate or receive residents and shall provide to the ombudsman program an

H. B. 398 (SUB)
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opportunity to provide to the department information relevant to the applicant's fitness
to operate as a licensed personal-care-home residential living level 1 facility or an-asststed

Hvingcommunity a licensed residential living level 2 facility.
(2) The department may consider any information provided under this subsection, where

verified by appropriate licensing procedures, in determining whether an applicant meets
the requirements for licensing.

(3) The department shall promulgate regulations setting forth the procedures by which
the long-term care ombudsman program shall report information to the department or its
designee as required by this subsection, including a consistent format for the reporting
of information, safeguards to protect confidentiality, and specified types of information
which shall be routinely provided by the long-term care ombudsman program.

(4) Nothing in this subsection shall be construed to provide any authority to the
long-term care ombudsman program to license or refuse to license the operation of a

licensed residential living level 1

facility or a licensed residential living level 2 facility.”

SECTION 13.

Said Code is further amended by revising Code Section 31-7-12, relating to "personal care
home™ and "personal services™ defined, licensure and registration, inspection by local boards,
fees, investigations, waiver, variance, or exemption, as follows:

"31-7-12.

(a) As used in this Code section, the term:

(1) ‘Personatcare-home' 'Licensed residential living level 1 facility' means any dwelling,

whether operated for profit or not, which undertakes through its ownership or

management to provide or arrange for the provision of housing, food service, and one or

more persotnat licensed residential living level 1 services for two or more adults who are

not related to the owner or administrator by blood or marriage. This term shall not
include host homes, as defined in paragraph (18) of subsection (b) of Code Section
37-1-20.

(2) ‘Personat 'Licensed residential living level 1 services' includes, but is not limited to,

individual assistance with or supervision of self-administered medication and essential

activities of daily living such as eating, bathing, grooming, dressing, and toileting.

Personat Licensed residential living level 1 services shall not include medical, nursing,
or health services; provided, however, that the department shall be authorized to grant a
waiver of this provision in the same manner as provided for in Code Section 31-7-12.3
for the waiver of rules and regulations and in the same manner and only to the same

extent as granted on or before June 30, 2011.

H. B. 398 (SUB)
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199 (b) All persenal-care-homes licensed residential living level 1 facilities shall be licensed

200 as provided for in Code Section 31-7-3, except that, in lieu of licensure, the department
201 may require persons who operate personat-care-hiemes licensed residential living level 1

202  facilities with two or three beds for nonfamily adults to comply with registration

203 requirements delineated by the department. Such registration requirements within this
204 category shall authorize the department to promulgate pursuant to Chapter 13 of Title 50,
205  the 'Georgia Administrative Procedure Act,' reasonable standards to protect the health,
206  safety, and welfare of the occupants of such persenal-care-homes licensed residential living
207 level 1 facilities.

208 (c) Upon the designation by the department and with the consent of county boards of
209 health, such boards may act as agents to the department in performing inspections and other
210  authorized functions regarding personal-eare-homes licensed residential living level 1

211 facilities licensed under this chapter. With approval of the department, county boards of

212 health may establish inspection fees to defray part of the costs of inspections performed for
213  the department.

214 (d) The state ombudsman or community ombudsman, on that such ombudsman's initiative
215 or in response to complaints made by or on behalf of residents of a registered or licensed
216  personalearehome residential living level 1 facility, may conduct investigations in matters
217  within the ombudsman's powers and duties.

218 (e) The department shall promulgate procedures to govern the waiver, variance, and
219 exemption process related to perseral—care—hoemes licensed residential living level 1

220  facilities pursuant to Chapter 2 of this title. Such procedures shall include published,

221 measurable criteria for the decision process, shall take into account the need for protection
222 of public and individual health, care, and safety, and shall afford an opportunity for public

223 input into the process.”

224 SECTION 14.

225 Said Code is further amended by revising Code Section 31-7-12.1, relating to unlicensed
226 personal care home, civil penalties, negligence per se for certain legal claims, declared
227 nuisance dangerous to public health, safety, and welfare, and criminal sanctions, as follows:
228 "31-7-12.1.

229 (@) A facility shall be deemed to be an ‘unlicensed persenal-care-home residential living

230 level 1 facility' if it is unlicensed and not exempt from licensure and:

231 (1) The facility is providing personat licensed residential living level 1 services and is
232 operating as a personat-carehomme licensed residential living level 1 facility as those terms
233 are defined in Code Section 31-7-12;

H. B. 398 (SUB)
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(2) The facility is held out as or represented as providing personat licensed residential
living level 1 services and operating as a persenal-care-home licensed residential living
level 1 facility as those terms are defined in Code Section 31-7-12; or
(3) The facility represents itself as a licensed persenat-care-home residential living level
1 facility.
(b) Any unlicensed personal-care-hoeme residential living level 1 facility shall be assessed
by the department, after opportunity for hearing in accordance with the provisions of

Chapter 13 of Title 50, the 'Georgia Administrative Procedure Act,’ a civil penalty in the
amount of $100.00 per bed per day for each day of violation of subsection (b) of Code
Section 31-7-12. The department shall send a notice by certified mail or statutory
overnight delivery stating that licensure is required and the department’s intent to impose
a civil penalty. Such notice shall be deemed to be constructively received on the date of
the first attempt to deliver such notice by the United States Postal Service. The department
shall take no action to collect such civil penalty until after opportunity for a hearing.

(c) In addition to other remedies available to the department, the civil penalty authorized
by subsection (b) of this Code section shall be doubled if the owner or operator continues
to operate the unlicensed personatcare-heme residential living level 1 facility, after receipt
of notice pursuant to subsection (b) of this Code section.

(d) The owner or operator of a personat-care-home residential living level 1 facility; who

is assessed a civil penalty in accordance with this Code section may have review of such

civil penalty by appeal to the superior court in the county in which the action arose or to
the Superior Court of Fulton County in accordance with the provisions of Code Section
31-5-3.

(e) In addition to the sanctions authorized heretrt by this Code section, an unlicensed
personat-carehomme residential living level 1 facility shall be deemed to be negligent per
se in the event of any claim for personal injury or wrongful death of a resident.

(F) It is declared that the owning or operating of an unlicensed persenal—care-home
residential living level 1 facility in this state constitutes a nuisance dangerous to the public
health, safety, and welfare. Any person who owns or operates a persenal-carehome

residential living level 1 facility in violation of subsection (b) of Code Section 31-7-12

shall be guilty of a misdemeanor. Upon a second such violation, such person shall be

guilty of a felony.”

SECTION 15.

Said Code is further amended by revising Code Section 31-7-12.2, relating to regulation and
licensing of assisted living communities, legislative intent, definitions, procedures, and

requirements for medication aides, as follows:

H. B. 398 (SUB)
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"31-7-12.2.

(a) It is the intention of the General Assembly to establish a new licensure category of

long-term care provider which shall be referred to as ‘asststeeHtving-commuity licensed
residential living level 2 facility.' An-asststee-ivingcommuntty A licensed residential

living level 2 facility shall be authorized, in accordance with this Code section, to provide
certain services that are beyond the scope of services that a persenat-care-home licensed
residential living level 1 facility is authorized to provide.

(b) As used in this Code section, the term:

(1) 'Ambulatory’ means the ability to move from place to place by walking, either
unaided or aided by a prosthesis, brace, cane, crutches, walker, or hand rails, or by
propelling awheelchair and to respond to an emergency condition, whether caused by fire
or otherwise, and escape with minimal human assistance using the normal means of
egress.
(2) 'AsststedHiving Licensed residential living level 2 care' includes:

(A) Personat Licensed residential living level 1 services, which includes, but is not

limited to, individual assistance with or supervision of self-administered medication and
essential activities of daily living such as eating, bathing, grooming, dressing, and
toileting;

(B) The administration of medications by a medication aide in accordance with this
Code section; and

(C) The provision of assisted self-preservation in accordance with this Code section.

(3) 'Asststedtving—community Licensed residential living level 2 facility' means a
personatcare-home licensed residential living level 1 facility with a minimum of 25 beds

that is licensed as an—assisted-tiving—community a licensed residential living level 2
facility pursuant to Code Section 31-7-3.

(4) 'Assisted self-preservation' means the capacity of a resident to be evacuated from arn

asststec-hving-community a licensed residential living level 2 facility; to a designated

point of safety and within an established period of time as determined by the Office of

the Safety Fire Commissioner. Assisted self-preservation is a function of all of the
following:

(A) The condition of the individual,

(B) The assistance that is available to be provided to the individual by the staff of the

asststeeHvingcommunity licensed residential living level 2 facility; and
(C) The construction of the building in which the asststeeHiving-community licensed

residential living level 2 facility is housed, including whether such building meets the

state fire safety requirements applicable to an existing health care occupancy.

H. B. 398 (SUB)
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306 (5) 'Continuous medical or nursing care' means medical or nursing care required other

307 than on a periodic basis or for a short-term illness.

308 (c) An-asststed-iving-community A licensed residential living level 2 facility shall not

309 admit or retain an individual who is not ambulatory unless the individual is capable of

310 assisted self-preservation. In the event that the department determines that one or more
311 residents of an-asststecHiving-communtty a licensed residential living level 2 facility are
312 not capable of assisted self-preservation due to the condition of the resident, the capabilities
313  of the staff of the assisteeHivingcommunity licensed residential living level 2 facility, the
314 construction of the building in which the asststeeHiving-community licensed residential

315 living level 2 facility is housed, or a combination of these factors, the department shall have

316  the authority to consider any of the following actions:
317 (1) Anincrease in the staffing of the assisteeHtvingcommuity licensed residential living

318 level 2 facility to a level that is sufficient to ensure that each resident is capable of
319 assisted self-preservation;

320 (2) A change in the staffing assignments of the assistegving—community licensed
321 residential living level 2 facility if such change would ensure that each resident is capable
322 of assisted self-preservation;

323 (3) A change in rooms or the location of residents as necessary to ensure that each
324 resident is capable of assisted self-preservation;

325 (4) The utilization of any specialized equipment that would ensure that each resident is
326 capable of assisted self-preservation. For purposes of this paragraph, specialized
327 equipment shall only include a prosthesis, brace, cane, crutches, walker, hand rails, and
328 a wheelchair;

329 (5) A cessation in the further admission of individuals who are not ambulatory until such
330 time that the assistet-vingcommunity licensed residential living level 2 facility has
331 taken actions necessary to ensure that all residents are capable of assisted
332 self-preservation;

333 (6) The transfer or discharge of any resident who is not capable of assisted
334 self-preservation; and

335 (7) Any action set forth in Code Section 31-2-8.
336 (d) Amn—assistedtving—ecommunity A licensed residential living level 2 facility shall

337 maintain a current list of all residents who are not ambulatory but who are capable of

338 assisted self-preservation. The list shall be provided upon request to the department and
339 maintained at all times by the asststegHiving-ecommunity licensed residential living level
340 2 facility.

341 () An-assisted-tivingcommunity A licensed residential living level 2 facility shall

342 maintain fire detection and prevention equipment, including visual signals with alarms for

H. B. 398 (SUB)
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343 hearing impaired residents, in accordance with manufacturer instructions and the

344 requirements of the Office of the Safety Fire Commissioner.

345 (f) Anasststed-ivingcommunity A licensed residential living level 2 facility shall not

346 admit or retain an individual who is in need of continuous medical or nursing care. Other

347 than as permitted by a medication aide pursuant to paragraph (7) of subsection (g) of this

348 Code section, medical, nursing, or health services required on a periodic basis, or for

349  short-term illness, shall not be provided as services of an-asststeciving-community a

350 licensed residential living level 2 facility. When such services are required, they shall be

351 purchased by the resident or the resident's representative or legal surrogate, if any, from

352 appropriate providers managed independently from the asststeeHtving-ecommtunity licensed
353 residential living level 2 facility. An-asststed-tving-communtty A licensed residential

354 living level 2 facility may assist in arranging for such services, but not in the provision of

355 such services.

356 (9)(1) Anassistedtvingecommunity A licensed residential living level 2 facility may

357 employ certified medication aides for the purpose of performing the technical aspects of
358 the administration of certain medications in accordance with this subsection. Arrasststee
359 Hvingcommunity A licensed residential living level 2 facility that employs one or more
360 certified medication aides must have a safe medication and treatment administration
361 system that meets all the requirements of this subsection.

362 (2) The department shall establish and maintain a medication aide registry containing the
363 names of each individual in Georgia who is certified by the department as a medication
364 aide. ArnrasststeeHiving-community A licensed residential living level 2 facility may not
365 employ an individual as a medication aide unless the individual is listed in the medication

366 aide registry in good standing.
367 (3) An applicant for certification as a medication aide shall meet the following

368 qualifications:

369 (A) Be a Georgia certified nurse aide with current certification in good standing;
370 (B) Have successfully completed a state-approved state approved medication aide
371 training program administered by a Georgia licensed registered nurse, pharmacist, or
372 physician;

373 (C) Have successfully passed, with a minimum passing score of 80 percent, a written
374 competency examination; and

375 (D) Have demonstrated the requisite clinical skills to serve as a medication aide in
376 accordance with a standardized checklist developed by the department.

377 (4) A record of the successful completion of the written competency examination and
378 clinical skills standardized checklist by an applicant for certification as a medication aide
379 shall be included in the medication aide registry within 30 business days of evaluation.

H. B. 398 (SUB)
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380 Each candidate for certification as a medication aide shall have the opportunity to take
381 the written competency examination three times before being required to retake and
382 successfully complete the medication aide training program.

383 (5) An-assisted-ivingcommunity A licensed residential living level 2 facility shall
384 annually conduct a comprehensive clinical skills competency review of each medication

385 aide employed by the assisted—tving—community licensed residential living level 2

386 facility.
387 (6) Certificates issued pursuant to this subsection shall be renewed biennially according

388 to schedules and fees approved by the department.

389 (7) A medication aide who meets the criteria established in this subsection shall be
390 permitted to perform the following tasks in an—assistedtving—community a licensed
391 residential living level 2 facility in accordance with the written instructions of a

392 physician:

393 (A) Administer physician ordered oral, ophthalmic, topical, otic, nasal, vaginal, and
394 rectal medications;

395 (B) Administer insulin, epinephrine, and B12 pursuant to physician direction and
396 protocol;

397 (C) Administer medication via a metered dose inhaler;

398 (D) Conduct finger stick blood glucose testing following established protocol;

399 (E) Administer a commercially prepared disposable enema as ordered by a physician;
400 and

401 (F) Assist residents in the supervision of self-administration of medication.

402 (8) A medication aide shall record in the medication administration record all
403 medications that the medication aide has personally administered to a resident of af
404 asststecHtving-community a licensed residential living level 2 facility and any refusal of
405 a resident to take a medication. A medication aide shall observe a resident to whom
406 medication has been administered and report any changes in the condition of such
407 resident to the personal representative or legal surrogate of the resident.

408 (9) AIll medication administered by a medication aide in accordance with this Code
409 section shall be in unit or multidose packaging.

410 (10) Amnasststedtvingcommuntty A licensed residential living level 2 facility that
411 employs one or more medication aides to administer medications in accordance with this
412 subsection shall secure the services of a licensed pharmacist to perform the following
413 duties:

414 (A) Perform a quarterly review of the drug regimen of each resident of the asststeet
415 hving-community licensed residential living level 2 facility and report any irregularities

H. B. 398 (SUB)
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to the assisted—tving—community licensed residential living level 2 facility

administrator;

(B) Remove for proper disposal any drugs that are expired, discontinued, in a
deteriorated condition, or where the resident for whom such drugs were ordered is no
longer a resident;

(C) Establish or review policies and procedures for safe and effective drug therapy,
distribution, use, and control; and

(D) Monitor compliance with established policies and procedures for medication
handling and storage.

(11) An-asststediving—communtty A licensed residential living level 2 facility that

employs one or more medication aides to administer medications in accordance with this

subsection shall ensure that each medication aide receives ongoing medication training
as prescribed by the department. A registered professional nurse or pharmacist shall
conduct random medication administration observations on a quarterly basis and report

any issues to the asststed-tving-community licensed residential living level 2 facility

administrator.

(h) An—assistedtving—community A licensed residential living level 2 facility shall

establish a written care plan for each resident. Such care plan shall describe the needs of

the resident and how such needs will be met.

(i) AnassistecHiving-commumnity A licensed residential living level 2 facility shall not be

permitted to enroll as a provider of medical assistance, as defined in paragraph (6) of Code

Section 49-4-141, or receive any funds authorized or paid pursuant to Title X1X of the

Social Security Act.”

SECTION 16.

Said Code is further amended by revising Code Section 31-7-12.3, relating to adoption of

rules and regulations, as follows:

"31-7-12.3.

The department shall adopt rules and regulations to implement Code Sections 31-7-12 and
31-7-12.2. Such rules and regulations shall establish meaningful distinctions between the
levels of care provided by personal-carehomes—assistedtving—communtties licensed
residential living level 1 facilities, licensed residential living level 2 facilities, and nursing
homes but shall not curtail the scope or levels of services provided by persenal-care-homes

licensed residential living level 1 facilities or nursing homes as of June 30, 2011; provided,

however, that nothing in this chapter shall preclude the department from issuing waivers
or variances to personat-care-homes licensed residential living level 1 facilities of the rules
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451 and regulations established pursuant to this Code section. Notwithstanding Code Section
452 31-2-9 or 31-7-12.2, the department shall not grant a waiver or variance unless:
453 (1) There are adequate standards affording protection for the health and safety of
454 residents of the persenal-care-home licensed residential living level 1 facility;
455 (2) The resident of the persenalcarehome licensed residential living level 1 facility

456 provides a medical assessment conducted by a licensed health care professional who is
457 unaffiliated with the persenal-care-home licensed residential living level 1 facility which
458 identifies the needs of the resident; and

459 (3) The department finds that the persenat-care-heme licensed residential living level 1
460 facility can provide or arrange for the appropriate level of care for the resident.”

461 SECTION 17.

462 Said Code is amended in Code Section 31-7-111, relating to findings and declaration of
463 policy, by revising paragraph (1) of subsection (a) as follows:

464 "(1) There exists in this state a seriously inadequate supply of and a critical need for
465 facilities which can furnish the comprehensive services required by elderly personsin a
466 single location, including, without limitation, residential care and the types of services

467 provided in skilled nursing homes, intermediate care homes, assistecHiving-commtinities;
468 and—personal—care—homes licensed residential living level 1 facilities, and licensed
469 residential living level 2 facilities thereinafterreferred-to-asresidential-care-facttitiesfor
470 the-etderty’):”

471 SECTION 18.

472 Said Code is further amended in Code Section 31-7-112, relating to definitions relative to the
473 "Residential Care Facilities for the Elderly Authorities Act," by revising subparagraph (A)
474  of paragraph (7) as follows:

475 “(A) Any one or more buildings or structures to be used in providing at a single
476 location the comprehensive services required by the elderly, including, without
477 limitation, residential care and the types of services provided in skilled nursing homes,
478 intermediate care homes, a es licensed
479 residential living level 1 facilities, and licensed residential living level 2 facilities
480 supplied with all necessary or useful furnishings, machinery, equipment, parking
481 facilities, landscaping, and facilities for outdoor storage, all as determined by the
482 authority, which determination shall be final and not subject to review; provided,
483 however, that no single project or residential care facility shall be required to render all
484 types of services and levels of care referred to above in this subparagraph. There may
485 be included as part of any such project all improvements necessary to the full utilization
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thereof, including, without limitation, site preparation; roads and streets; sidewalks;
water supply; outdoor lighting; belt line railroad; railroad sidings and lead tracks;
bridges; causeways; terminals for railroad, automotive, and air transportation;
transportation facilities incidental to the project; and the dredging and improving of
harbors and waterways. However, none of the aferementioned improvements in this

subparagraph shall be the primary purpose of any project;”

SECTION 19.
Said Code is further amended in Code Section 31-7-172, relating to definitions relative to the
"Georgia Hospice Law," by revising paragraph (4) as follows:
"(4) 'Health care facility' means hospitals; other special care units, including but not
limited to podiatric facilities; skilled nursing facilities; intermediate care facilities;

asststeaHving—communities—personatcarehomes licensed residential living level 1

facilities; licensed residential living level 2 facilities; ambulatory surgical or obstetrical

facilities; health maintenance organizations; home health agencies; and diagnostic,

treatment, or rehabilitation centers.”

SECTION 20.
Said Code is further amended by revising Code Section 31-7-250, relating to definitions
relative to facility leasing and employee records checks, as follows:
"31-7-250.
As used in this article, the term:

(1) 'Conviction' means a finding or verdict of guilty or a plea of guilty regardless of

whether an appeal of the conviction has been sought.

(2) 'Crime' means commission of any of the following offenses:
(A) A violation of Code Section 16-5-21, relating to aggravated assault;
(B) A violation of Code Section 16-5-24, relating to aggravated battery;
(C) A violation of Code Section 16-6-1, relating to rape;
(D) A felony violation of Code Section 16-8-2, relating to theft by taking;
(E) A felony violation of Code Section 16-8-3, relating to theft by deception;
(F) A felony violation of Code Section 16-8-4, relating to theft by conversion;
(G) A felony violation of Code Section 16-9-1;
(H) A violation of Code Section 16-5-1, relating to murder and felony murder;
(I) A violation of Code Section 16-4-1, relating to criminal attempt as it concerns
attempted murder;
(J) A violation of Code Section 16-8-40, relating to robbery;
(K) A violation of Code Section 16-8-41, relating to armed robbery;
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(L) A violation of Chapter 13 of Title 16, relating to controlled substances;
(M) A violation of Code Section 16-5-23.1, relating to battery;
(N) A violation of Code Section 16-6-5.1, relating to sexual assault against a person
in custody;
(O) A violation of Code Section 30-5-8, relating to abuse, neglect, or exploitation of
a disabled adult or elder person;
(P) Any other offense committed in another jurisdiction which, if committed in this
state, would be deemed to be such a crime without regard to its designation elsewhere;
or
(Q) Any other criminal offense as determined by the department and established by
rule adopted pursuant to Chapter 13 of Title 50, the 'Georgia Administrative Procedure
Act,' that would indicate the unfitness of an individual to provide care to or be in
contact with persons residing in a facility.
(3) 'Criminal record' means any of the following:
(A) Conviction of a crime;
(B) Arrest, charge, and sentencing for a crime where:
(1) A plea of nolo contendere was entered to the charge;
(i) First offender treatment without adjudication of guilt pursuant to the charge was
granted; or
(iii) Adjudication or sentence was otherwise withheld or not entered on the charge;
or
(C) Arrest and being charged for a crime if the charge is pending, unless the time for
prosecuting such crime has expired pursuant to Chapter 3 of Title 17.
(3.1) 'Department’ means the Department of Community Health.
(4) 'Director' means the chief administrative or executive officer or manager.
(5) 'Employee’ means any person, other than a director, utilized by a personal-care-home
licensed residential living level 1 facility to provide persenat licensed residential living
level 1 services to any resident on behalf of the personal-care-home licensed residential
living level 1 facility or to perform at any facilities of the persenat-carehorme licensed
residential living level 1 facility any duties which involve personal contact between that
person and any paying resident of the personatcare-hieme licensed residential living level
1 facility.
(6) 'Facility' means real property of a personat-care-homme licensed residential living level
1 facility where residents reside.

(7) 'Fingerprint records check determination' means a satisfactory or unsatisfactory
determination by the department based upon a records check comparison of GCIC

information with fingerprints and other information in a records check application.
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(8) 'GCIC' means the Georgia Crime Information Center established under Article 2 of
Chapter 3 of Title 35.

(9) 'GCIC information' means criminal history record information as defined in Code
Section 35-3-30.

(10) 'License' means the permit or document issued by the department to authorize the
personal-carehome licensed residential living level 1 facility to which it is issued to
operate a facility under this chapter.

(11) 'Personatcare-home-or—"home Licensed residential living level 1 facility' means a
hoeme facility required to be licensed or permitted under Code Section 31-7-12 or aft
asststeeHving-eommunity a licensed residential living level 2 facility as defined in Code
Section 31-7-12.2.

(11.1) *Persenat 'Licensed residential living level 1 services' includes, but is not limited

to, individual assistance with or supervision of self-administered medication and essential
activities of daily living such as eating, bathing, grooming, dressing, and toileting.

(12) 'Preliminary records check application' means an application for a preliminary
records check determination on forms provided by the department.

(13) 'Preliminary records check determination' means a satisfactory or unsatisfactory
determination by the department based only upon a comparison of GCIC information
with other than fingerprint information regarding the person upon whom the records
check is being performed.

(14) 'Records check application' means two sets of classifiable fingerprints, a records
search fee to be established by the department by rule and regulation, payable in such
form as the department may direct to cover the cost of a fingerprint records check under
this article, and an affidavit by the applicant disclosing the nature and date of any arrest,
charge, or conviction of the applicant for the violation of any law, except for motor
vehicle parking violations, whether or not the violation occurred in this state, and such
additional information as the department may require.

(15) 'Regular license' means a permit which will remain in effect for the persenal-care

home licensed residential living level 1 facility, until and unless the facility ceases to
operate or revocation proceedings are commenced.

(16) 'Satisfactory determination’ means a written determination that a person for whom
a records check was performed was found to have no criminal record.

(17) 'Temporary license' means a provisional permit which expires six months or 12
months from the date of issuance, unless extended for good cause by the department.
(18) 'Unsatisfactory determination’ means a written determination that a person for

whom a records check was performed has a criminal record.”
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SECTION 21.
Said Code is further amended in Code Section 31-7-258, relating to change of facility
director, notification to department, and effect of department determination, by revising
subsections (b) and (c) as follows:
"(b) If the department determines under subsection (a) of this Code section that there has
ever been an unsatisfactory preliminary or fingerprint records check determination of the
newly designated director, the persenal-care-home licensed residential living level 1 facility
and that such director shall be notified thereof. The license for that such director's facility
shall be indefinitely suspended unless the personatl-care-hoeme licensed residential living

level 1 facility designates another director for whom it has not received or made an

unsatisfactory preliminary or fingerprint records check determination and proceeds
pursuant to the provisions of this Code section relating to a change of director.

(c) If the department determines under subsection (a) of this Code section that there has
been no fingerprint records check determination regarding the newly designated director
within the immediately preceding 12 months, the department shall so notify the persorat
care-home licensed residential living level 1 facility. The persenal-care-hoemme licensed

residential living level 1 facility shall furnish to the department the records check

application of the newly designated director or the license of that such facility shall be
indefinitely suspended. If that such records check application is so received, unless the
department has within the immediately preceding 12 months made a satisfactory
preliminary records check determination regarding the newly designated director, the
department shall perform a preliminary records check and determination of the newly
designated director; and the applicant and that such director shall be notified thereof. If
that such determination is unsatisfactory, the provisions of subsection (b) of this Code
section regarding procedures after notification shall apply. If that such determination is
satisfactory, the department shall perform a fingerprint records check and determination
for that such director as provided in Code Sections 31-7-254 and 31-7-255. If that such
determination is satisfactory, the personat-care-heme licensed residential living level 1

facility and director for whom the determination was made shall be so notified, and the

license for the facility at which that such person is the newly designated director shall not
be adversely affected by that such change of director. If that such determination is

unsatisfactory, the provisions of subsection (b) of this Code section shall apply.”

SECTION 22.
Said Code is further amended by revising Code Section 31-7-259, relating to preliminary

records check determination, suspension or revocation of license, refusal to issue regular
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629 license, fingerprint check, employment history, director's criminal liability, exempt
630 employees, mitigating factors in criminal records check, and civil penalties, as follows:
631 "31-7-259.

632 (a) Before a person may become a director of any facility that has received either a
633 temporary or regular license, that such facility shall require that such person to furnish to
634 the department a preliminary records check application and a records check application and
635  the departmentshall, under the procedures of Code Sections 31-7-252 and 31-7-253, make
636 a preliminary records check determination and send notice thereof to the facility and
637 director prior to the director beginning work. If the preliminary records check is
638 unsatisfactory, the facility shall not hire the director. If the subsequent fingerprint records
639 check determination is unsatisfactory, the facility shall take such steps as are necessary so
640  that such person is no longer the director of the facility.

641 (b) Before a person may become an employee of a facility, each potential employee of a
642  facility shall request a criminal record check from a local law enforcement agency and
643  submit the results of the criminal record check to the facility. The personat-care-home

644 licensed residential living level 1 facility shall be authorized to rely on written information

645 received from a local law enforcement agency, GCIC, or other official agency to determine
646  whether the applicant for employment has a criminal record. A persenal—carehome
647 licensed residential living level 1 facility shall not employ a person with an unsatisfactory

648 determination.

649 (c) In addition, where an applicant for employment at a personal-care-home licensed
650 residential living level 1 facility has not been a resident of the this state for a period of three
651  years preceding the date of application for employment, the personat-care-home licensed

652 residential living level 1 facility shall attempt to obtain a criminal record check from the

653 local law enforcement agency of the applicant's previous state of residence. If the local
654  criminal record check from either the applicant's previous state of residence or this state
655 indicates multistate offender status, the personat-care-home licensed residential living level
656 1 facility shall not employ the applicant until a determination is made as to whether the
657 applicant has a criminal record. If the personat-carehiome licensed residential living level
658 1 facility elects to determine the nature of the criminal activity, the persenal-care-home
659 licensed residential living level 1 facility shall transmit the preliminary records check

660 application and the records check application on behalf of the potential employee to the
661 department for processing through the GCIC. A petsenat-care-home licensed residential
662 living level 1 facility shall not employ a person with an unsatisfactory determination.

663 (d) If the personal-care-home licensed residential living level 1 facility is unable to obtain

664  acriminal record check from the local law enforcement agency of the applicant's previous

665 state of residence, it shall transmit a records check application to the department which
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666 shall process the application through the GCIC. A petsonat-care-hoeme licensed residential

667 living level 1 facility shall not employ a person with an unsatisfactory determination.

668 (e) The fee for a criminal records check under this Code section shall be no greater than
669  the actual cost of processing the request and shall be paid by the personal-carehome

670 licensed residential living level 1 facility or by the applicant for employment. The law

671 enforcement agency of this state receiving the request shall perform a criminal record
672 check for a persenal—eare—home licensed residential living level 1 facility within a

673 reasonable time but in any event within a period not to exceed three days of receiving the

674 request.

675 (f) Each application form provided by the employer to the applicant for employment shall
676 conspicuously state the following: 'FOR THIS TYPE OF EMPLOYMENT, STATE LAW
677 REQUIRES ACRIMINAL RECORD CHECK AS A CONDITION OF EMPLOYMENT.'
678 (g) Both temporary and regular licenses are subject to suspension or revocation or the
679 department may refuse to issue a regular license if a person becomes a director or employee
680  subsequent to the granting of a license and that such person does not undergo the records
681 checks applicable to that director or employee and receive a satisfactory determination.
682 (h) After the issuance of a regular or temporary license, the department may require a
683 fingerprint records check on any director or employee to confirm identification for records
684  search purposes, or when subsequent to a preliminary records check, the department has
685 reason to believe that the director or employee has a criminal record. The department may
686 require a fingerprints record check on any director or employee during the course of an
687 abuse investigation involving the director or employee. In such instances, the department
688  shall require the director or employee to furnish two full sets of fingerprints which the
689 department shall submit to the GCIC together with appropriate fees collected from the
690 director or employee or petrsonat-caretome licensed residential living level 1 facility.
691 Upon receipt thereof, the GCIC shall promptly transmit one set of fingerprints to the

692 Federal Bureau of Investigation for a search of bureau records and an appropriate report
693 and retain the other set and promptly conduct a search of its records and records to which
694 it has access. The GCIC shall notify the department in writing of any derogatory finding,
695 including but not limited to any criminal record obtained through the fingerprint record
696 check or if there is no such finding. Where the department determines that the director or
697 employee has a criminal record, the department shall notify the facility of the
698 unsatisfactory determination and the facility shall take such steps as are necessary so that
699  such person is no longer the director or an employee of the facility.

700 (i) No personateare-home licensed residential living level 1 facility may have any person
701 as an employee after July 1, 2002, unless there is on file in the persenal-care-homme licensed
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702 residential living level 1 facility an employment history for that such person and a

703  satisfactory determination that the person does not have a criminal record.

704 (1) Exceptas provided in subsection (l) of this Code section, a director of a facility having
705 an employee whom that such director knows or should reasonably know to have a criminal
706 record, as defined in Code Section 31-7-250, shall be guilty of a misdemeanor.

707 (K) The provisions of this Code section shall not apply to a member of the administrative
708  staff or an applicant for an administrative staff position of a personat-care-homme licensed

709 residential living level 1 facility whose duties do not include management of resident funds

710 or personal contact between that such person and any paying resident of the home facility.
711 () Where a personat-care-home licensed residential living level 1 facility determines that
712 anapplicant for employment has a criminal record but there are matters in mitigation of the
713 criminal record, no physical harm was done to the victim, and the personat-carehomme
714 licensed residential living level 1 facility would like to hire the applicant, the personal-care

715  heme licensed residential living level 1 facility may submit an application for a preliminary

716 records check to the department on behalf of the potential employee on forms provided by
717  thedepartment. The personatcarehome licensed residential living level 1 facility shall not
718 hire the potential employee to work in the khome facility until the persenat-carehome

719 licensed residential living level 1 facility receives notification from the department that the

720  applicant either has a satisfactory criminal record check or an administrative law judge has
721 determined that the applicant is authorized to work in a personat-carehome licensed
722 residential living level 1 facility.

723 (m) Except as provided in subsection (I) of this Code section, a persenal-carehome
724 licensed residential living level 1 facility that hires an applicant for employment with a

725 criminal record is in violation of licensing requirements, and the department is authorized
726 to impose a civil penalty pursuant to the authority granted it under the rules and regulations

727 for the enforcement of licensing requirements.”

728 SECTION 23.

729 Said Code is further amended in Code Section 31-7-265, relating to facility licensing and
730 employee records checks for personal care homes transferred to Department of Community
731 Health, by revising subsection (a) as follows:

732 "(a) Effective July 1, 2009, all matters relating to facility licensing and employee records
733 checks for petsenat-care-hiemes licensed residential living level 1 facilities pursuant to this

734 article shall be transferred from the Department of Human Resources (now known as the

735 Department of Human Services) to the Department of Community Health.”
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SECTION 24.

Said Code is further amended in Code Section 31-7-300, relating to definitions relative to
private home care providers, by revising paragraph (6) as follows:
"(6) 'Residence' means the place where an individual makes that-person's his or her
permanent or temporary home, whether thatperset's his or her own apartment or house,
a friend or relative's home, or a personal-care-home licensed residential living level 1
facility, but shall not include a hospital, nursing home, hospice, or other health care

facility licensed under Article 1 of this chapter.”

SECTION 25.
Said Code is further amended in Code Section 31-7-305, relating to exempt services, by
revising paragraph (5) as follows:
"(5) When those services are provided in a personat-eare-home licensed residential living
level 1 facility by the staff of the persenal-care-home licensed residential living level 1

facility;”

SECTION 26.
Said Code is further amended in Code Section 31-7-307, relating to certificate of need not
required of licensees and operation of licensee as home health agency not authorized, by
revising subsection (a) as follows:
"(a) A certificate of need issued pursuant to Chapter 6 of this title is not required for any
person, business entity, corporation, or association, whether operated for profit or not for
profit, which is operating as a private home care provider as so long as such operation does
not also constitute such person, entity, or organization operating as a home health agency
or petsonat-care-home licensed residential living level 1 facility under this chapter.”

SECTION 27.
Said Code is further amended in Code Section 31-8-51, relating to definitions relative to
long-term care ombudsman program, by revising paragraph (2) as follows:
"(2) 'Long-term care facility' means any skilled nursing home, intermediate care home,

asststed-Hving-community,—orpersonal-carehome licensed residential living level 1

facility, or licensed residential living level 2 facility now or hereafter subject to regulation

and licensure by the Department of Community Health.”

SECTION 28.
Said Code is further amended by revising Code Section 31-8-52, relating to establishment

of the long-term care ombudsman program, as follows:
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769  "31-8-52.

770 Pursuant to the Older Americans Act of 1965 (P.L. 89-73, 79 Stat. 219), as amended, and
771 as a condition of receiving funds under that act for various programs for older citizens of
772  this state, the Department of Human Services has been required to establish and operate a
773 long-term care ombudsman program. In order to receive such funds, the department has
774 already established a position of state ombudsman within the state Office of Special
775 Programs. The state ombudsman shall be under the direct supervision of the commissioner
776 of human services or his or her designee and shall be given the powers and duties hereafter
777 provided by this article. The state ombudsman shall be a person qualified by training and
778 experience in the field of aging or long-term care, or both. The state ombudsman shall
779 promote the well-being and quality of life of residents in long-term care facilities and
780 encourage the development of community ombudsman activities at the local level. The
781 state ombudsman may certify community ombudsmen and such certified ombudsmen shall
782 have the powers and duties set forth in Code Sections 31-8-54 and 31-8-55. The state
783 ombudsman shall require such community ombudsmen to receive appropriate training as
784  determined and approved by the department prior to certification. Such training shall
785 include an internship of at least seven working days in a nursing home and at least three
786 working days in a personal-care-home licensed residential living level 1 facility. Upon
787 certification, the state ombudsman shall issue an identification card which shall be

788 presented upon request by community ombudsmen whenever needed to carry out the
789 purposes of this article. Two years after first being certified and every two years thereafter,
790 each such community ombudsman, in order to carry out his or her duties under this article,
791  shall be recertified by the state ombudsman as continuing to meet the department's

792  standards as community ombudsman.”

793 SECTION 29.

794  Said Code is further amended in Code Section 31-8-81, relating to definitions relative to the
795 “Long-term Care Facility Resident Abuse Reporting Act,” by revising paragraph (3) as
796 follows:

797 "(3) 'Long-term care facility' or ‘facility' means any skilled nursing home, intermediate
798 care home, assisted-ving-community,personal-care-home licensed residential living
799 level 1 facility, licensed residential living level 2 facility, or community living
800 arrangement now or hereafter subject to regulation and licensure by the department.”
801 SECTION 30.

802 Said Code is further amended by revising Code Section 31-8-130, relating to a short title, as
803 follows:
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"31-8-130.
This article shall be known and may be cited as the 'Remedies for Residents of Personat
CareHommes Licensed Residential Living Level 1 Facilities Act.”

SECTION 31.
Said Code is further amended by revising Code Section 31-8-131, relating to legislative
findings and intent, as follows:
"31-8-131.
The General Assembly finds that persons residing within personat-care-hotmes licensed

residential living level 1 facilities are often isolated from the community and often lack the

means to assert fully their rights as individual citizens. The General Assembly also
recognizes that in order for the rights of residents of personat—care—homes licensed

residential living level 1 facilities to be fully protected, residents must be afforded a means

of recourse when such rights have been denied. It is therefore the intent of the General
Assembly to preserve the dignity and personal integrity of residents of personatlcare-hormes

licensed residential living level 1 facilities by providing access to a legal process to hear

and redress the grievances of such residents regarding their individual rights.”

SECTION 32.
Said Code is further amended by revising Code Section 31-8-132, relating to definitions
relative to the "Remedies for Residents of Personal Care Homes Act," as follows:
"31-8-132.
As used in this article, the term:
(1) 'Administrator' means the manager designated by the governing body of a petsenat
eare-home licensed residential living level 1 facility as responsible for the day-to-day
management, administration, and supervision of the persenal—care—home licensed
residential living level 1 facility, who may also serve as on-site manager and responsible

staff person except during periods of his or her own absence.

(2) 'Community ombudsman' means a person certified as a community ombudsman
pursuant to Code Section 31-8-52.

(2.1) 'Department’ means the Department of Community Health.

(3) 'Governing body' means the board of trustees, the partnership, the corporation, the
association, or the person or group of persons who maintain and control a personal-care

home licensed residential living level 1 facility and who are legally responsible for the

operation of the home facility.
(4) 'Legal surrogate' means a duly appointed person who is authorized to act, within the

scope of the authority granted under the legal surrogate's appointment, on behalf of a
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resident who is adjudicated or certified incapacitated. No member of the governing body,
administration, or staff of a persenat-care-home licensed residential living level 1 facility
or any affiliated personat-care-home licensed residential living level 1 facility or their
family members may serve as the legal surrogate for a resident.

(5) ‘Personatcarehome-or-home' 'Licensed residential living level 1 facility' or ‘facility’
means a facility as defined in Code Section 31-7-12 and shall include any asststeeHviig
commtrity licensed residential living level 2 facility as defined in paragraph (3) of

subsection (b) of Code Section 31-7-12.2 that is subject to regulation and licensure by the
department.

(6) 'Representative’ means a person who voluntarily, with the resident's written
authorization, may act upon the resident's direction with regard to matters concerning the
health and welfare of the resident, including being able to access personal records
contained in the resident's file and receive information and notices pertaining to the
resident's overall care and condition. No member of the governing body, administration,
or staff of a personal-care-home licensed residential living level 1 facility or any affiliated
personal-eare-home licensed residential living level 1 facility or their family members
may serve as the representative for a resident.

(7) 'Resident' means a person who resides in a personat-care-home licensed residential
living level 1 facility.

(8) 'State ombudsman’ means the state ombudsman established under Code Section
31-8-52."

SECTION 33.

Said Code is further amended in Code Section 31-8-134, relating to grievance procedure, by
revising subsection (a) as follows:
“(@) Any resident, or the representative or legal surrogate of the resident, if any, who
believes his or her rights under this article have been violated by a personat-care-home

licensed residential living level 1 facility or its governing body, administrator, or employee

shall be permitted to file a grievance under this Code section.”

SECTION 34.

Said Code is further amended by revising Code Section 31-8-135, relating to hearing and
transfer of resident, as follows:
"31-8-135.
(a) Any resident, the representative or legal surrogate of the resident, if any, or the state
or community ombudsman, who believes the resident's rights have been violated by a
personat—care—home licensed residential living level 1 facility, its governing body,
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874 administrator, or employee, shall have the right to request a hearing from the department
875 pursuant to Chapter 13 of Title 50, the '‘Georgia Administrative Procedure Act.'

876 (b) No person shall be prohibited from requesting a hearing pursuant to subsection (a) of
877  this Code section for failure to exhaust any rights to other relief granted under this article.

878 (c)(1) Except as provided in paragraph (2) of this subsection, the hearing provided for

879 in subsection (a) of this Code section shall be conducted within 45 days of the receipt by
880 the department of the request for a hearing. Where the state or community ombudsman
881 has not already been involved in the matter at issue, the department may refer the request
882 for a hearing to the state or community ombudsman for informal resolution pending the

883 hearing. Such referral shall not extend the 45 day period in which the department shall

884 conduct such hearing.

885 (2) If aresident or a resident’s legal surrogate or representative, if any, alleges that an
886 action or failure to act by a persenat-care-home licensed residential living level 1 facility
887 or its governing body, administrator, or employee is in retaliation for the exercise by that
888 such resident or his or her representative or legal surrogate, if any, of a right conferred
889 by state or federal law or court order, the hearing provided for in subsection (a) of this

890 Code section shall be conducted within 15 days of the receipt of the department of the
891 request for a hearing. For such hearing, all pending requests for hearing by the resident
892 or his or her legal surrogate or representative, if any, relating to such resident shall be
893 consolidated.

894 (d) No transfer of a resident shall take place until all appeal rights are exhausted, unless:

895 (1) An immediate transfer is necessary because the resident develops a physical or
896 mental condition requiring continuous medical or nursing care; or
897 (2) The resident's continuing behavior or condition directly and substantially threatens
898 the health, safety, and welfare of the resident or any other resident.

899 (e) The department shall hold any hearing provided for in subsection (a) of this Code
900  section at the persenal-ecare—home licensed residential living level 1 facility upon the
901 resident’s request or as necessary due to the resident's physical condition. Where two or
902 more residents of a persenal-carehome licensed residential living level 1 facility allege a
903 common complaint, the department may at the residents' request schedule a single hearing.
904 (f) If the department finds no violations of this article, the resident and personal-care-home

905 licensed residential living level 1 facility will be so informed. If a violation has occurred:

906 (1) The hearing officer shall so notify the staff within the department responsible for the
907 licensure of persenal-care-hemes licensed residential living level 1 facilities;

908 (2) The department shall order the persenal-care-home licensed residential living level
909 1 facility to correct such violation; and
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910 (3) Upon failure of the persenat-care-home licensed residential living level 1 facility to

911 correct such violation within a reasonable time, the department may impose appropriate

912 civil penalties as provided for in Code Section 31-2-8."

913 SECTION 35.

914 Said Code is further amended by revising Code Section 31-8-136, relating to action for
915 damages, as follows:

916  "31-8-136.

917 (a) Any resident or the representative or legal surrogate of the resident, if any, may bring
918 an action in a court of competent jurisdiction to recover actual and punitive damages
919 against a personal-care-heme licensed residential living level 1 facility or its governing

920 body, administrator, or employee for any violation of the rights of a resident granted under

921 this article. Upon referral and request by the department, the Attorney General may bring
922 such an action. Where a violation of a resident's rights has been found, the resident shall
923 be awarded the actual damages or $1,000.00, whichever is greater, and may be awarded
924 punitive damages.

925 (b) No person shall be prohibited from maintaining an action pursuant to this Code section
926 for failure to exhaust any rights to administrative or other relief granted under this article.
927  (c) Theright of a resident to bring an action pursuant to this Code section is in addition to
928 any and all other rights, remedies, or causes of action the resident may have by statute or
929 at common law.

930 (d) Any resident or the representative or legal surrogate of the resident, if any, may bring
931 an action to recover damages for any action of a personat-care-home licensed residential

932 living level 1 facility or its governing body, administrator, or employee that adversely

933 affects the resident's rights, privileges, or living arrangement in retaliation for that resident
934 or his or her representative or legal surrogate, if any, having exercised a right conferred by
935  state or federal law or court order. Upon referral and request by the department, the
936  Attorney General may bring such an action. Inany action brought under this Code section
937 alleging retaliation, there shall be a presumption of retaliatory conduct, rebuttable by a
938 showing of clear and convincing evidence, if an owner, licensee, administrator, or
939 employee attempts to discharge, transfer, or relocate a resident involuntarily within six
940 months after that resident or his or her representative or legal surrogate, if any, files an
941 action for relief under this Code section, exercises a right to a hearing under this article, or
942 makes an oral or written grievance against the personal-care-home licensed residential
943 living level 1 facility or its governing body, administrator, or employee to the persenal-care

944  heme licensed residential living level 1 facility, a state or community ombudsman, or a

945 state government official or employee.
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(e) Code Section 31-5-8 shall apply fully to any willful violation of this article.”

SECTION 36.
Said Code is further amended by revising Code Section 31-8-137, relating to temporary
restraining order and injunctions, as follows:
"31-8-137.
A resident, the representative or legal surrogate of the resident, if any, or the Attorney
General may bring an action in a court of competent jurisdiction for atemporary restraining
order, preliminary injunction, or permanent injunction to enjoin a personal-care-home

licensed residential living level 1 facility from violating the rights of a resident.”

SECTION 37.
Said Code is further amended by revising Code Section 31-8-138, relating to failure to
validly license as defense, as follows:
"31-8-138.
The failure of the governing body to obtain or maintain a valid license to operate a personiat

eare-homme licensed residential living level 1 facility shall not constitute a defense to any

action brought pursuant to this article where the facility at issue is subject to licensure as

a personal-care-home licensed residential living level 1 facility.”

SECTION 38.
Said Code is further amended by revising Code Section 31-8-139, relating to mandamus, as
follows:
"31-8-139.

A resident, the representative or legal surrogate of the resident, if any, the community
ombudsman, the governing body of the personal-care-home licensed residential living level
1 facility, or any other interested party may bring an action in court for mandamus pursuant

to Article 2 of Chapter 6 of Title 9 to order the department to comply with any state or
federal law relevant to the operation of a persenal-care-home licensed residential living

level 1 facility or the care of its residents.”

SECTION 39.
Said Code is further amended by revising Code Section 31-8-181, relating to individuals and
hospitals excluded from application of article, as follows:
"31-8-181.
This article shall not apply to the following:
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(1) Anindividual licensed to practice medicine under the provisions of Chapter 34 of
Title 43, and persons employed by such an individual, provided that any nursing home,
personal-care-home licensed residential living level 1 facility as defined by Code Section
31-6-2, hospice as defined by Code Section 31-7-172, respite care service as defined by

Code Section 49-6-72, adult day program, or home health agency owned, operated,
managed, or controlled by a person licensed to practice medicine under the provisions of
Chapter 34 of Title 43 shall be subject to the provisions of this article; or

(2) A hospital. However, to the extent that a hospital's nursing home, petsenat-—care
home licensed residential living level 1 facility as defined by Code Section 31-6-2,

hospice as defined by Code Section 31-7-172, respite care service as defined by Code
Section 49-6-72, adult day program, or home health agency holds itself out as providing
care, treatment, or therapeutic activities for persons with Alzheimer's disease or
Alzheimer's related dementia as part of a specialty unit, such nursing home, personal-care

heme licensed residential living level 1 facility, hospice, respite care service, adult day

program, or home health agency shall be subject to the provisions of this article.”

SECTION 40.
Said Code is further amended in Code Section 31-36A-5, relating to certification by
physician, by revising paragraph (2) as follows:
"(2) Itis the physician's belief that it is in the adult's best interest to be discharged from
a hospital, institution, medical center, or other health care institution providing health or
personal care for treatment of any type of physical or mental condition and to be
transferred to or admitted to an alternative facility or placement, including, but not

limited to, nursing facilities, assistedving-communities, personal-care-homes licensed

residential living level 1 facilities, licensed residential living level 2 facilities,

rehabilitation facilities, and home and community based programs.”

SECTION 41.

Said Code is further amended in Code Section 31-36A-7, relating to petition for order by
health care facility, issuance, expiration, and limited authorization of order, effect on other
laws, and immunity from liability or disciplinary action, by revising paragraph (2) of
subsection (b) as follows:

"(2) It is the physician's belief that it is in the adult's best interest to be admitted to or

discharged from a hospital, institution, medical center, or other health care institution

providing health or personal care for treatment of any type of physical or mental

condition or to be transferred to an alternative facility or placement, including, but not

limited to, nursing facilities, asststecHiving-eommuntties,personal-care-homes licensed
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1013 residential living level 1 facilities, licensed residential living level 2 facilities,
1014 rehabilitation facilities, and home and community based programs; and”
1015 SECTION 42.

1016 Said Code is further amended in Code Section 33-45-1, relating to definitions relative to
1017 continuing care providers and facilities, by revising paragraphs (1), (6), and (12) as follows:
1018 (1) 'Continuing care' or 'care’ means furnishing pursuant to an agreement lodging that
1019 is not in a skilled nursing facility as defined in paragraph (34) of Code Section 31-6-2,
1020 an intermediate care facility as defined in paragraph (22) of Code Section 31-6-2, or a
1021 personat-care-home licensed residential living level 1 facility as defined in Code Section

1022 31-7-12; food; and nursing care, whether such nursing care is provided in the facility or
1023 in another setting designated by the agreement for continuing care, to an individual not
1024 related by consanguinity or affinity to the provider furnishing such care upon payment
1025 of an entrance fee.”

1026 "(6) 'Limited continuing care' means furnishing pursuant to an agreement lodging that
1027 is not in a skilled nursing facility as defined in paragraph (34) of Code Section 31-6-2,

1028 an intermediate care facility as defined in paragraph (22) of Code Section 31-6-2, or a
1029 personat-care-home licensed residential living level 1 facility as defined in Code Section

1030 31-7-12; food; and personal services, whether such personal services are provided in a
1031 facility such as a persenat-care-home licensed residential living level 1 facility or in
1032 another setting designated by the continuing care agreement, to an individual not related
1033 by consanguinity or affinity to the provider furnishing such care upon payment of an
1034 entrance fee.”

1035 "(12) 'Residential unit' means a residence or apartment in which a resident lives that is

1036 not a skilled nursing facility as defined in paragraph (34) of Code Section 31-6-2, an
1037 intermediate care facility as defined in paragraph (22) of Code Section 31-6-2, or a
1038 personal-care-home licensed residential living level 1 facility as defined in Code Section
1039 31-7-12.

1040 SECTION 43.
1041 Said Code is further amended in Code Section 35-3-34.1, relating to circumstances when
1042 exonerated first offender's criminal record may be disclosed, by revising paragraph (2) of

1043 subsection (a) as follows:

1044 "(2) The request for information is an inquiry about a person who has applied for
1045 employment with a nursing home, asststed—tving—communtty,personat—carehome;
1046 licensed residential living level 1 facility, licensed residential living level 2 facility, or a
1047 person or entity that offers day care for elderly persons and the person who is the subject

H. B. 398 (SUB)
- 30 -



1048
1049

1050
1051
1052
1053
1054
1055
1056
1057
1058
1059

1060
1061
1062
1063
1064
1065
1066
1067
1068
1069
1070
1071
1072
1073
1074
1075
1076
1077
1078
1079
1080
1081
1082

13 LC 41 0077S

of the inquiry to the center was prosecuted for the offense of sexual battery, incest,

pimping, pandering, or a violation of Code Section 30-5-8; or”

SECTION 44.
Said Code is further amended by revising Code Section 35-3-174, relating to time for
reporting elopement of disabled person from personal care home and assisted living
community, as follows:
"35-3-174.

The staff of pe ittes licensed residential living

level 1 facilities and licensed residential living level 2 facilities shall call the local police

department to report the elopement of any disabled person from the feme facility within
30 minutes of the staff's receiving actual knowledge that such person is missing from the

home facility.”

SECTION 45.
Said Code is further amended in Code Section 38-4-2, relating to powers and appointment
of executive directors of veterans' homes, by revising paragraph (4) of subsection (a) as
follows:
"(4) To construct and operate hospitals, nursing homes, nursing care homes, assisteeHivitig
commtrities,and-personal-care-homes licensed residential living level 1 facilities, and

licensed residential living level 2 facilities, for the use and care of war veterans discharged

under other than dishonorable conditions and to pay the cost of construction of the

hospitals, nursing homes, nursing care homes, assistet-virig€o ities:

eare-homes licensed residential living level 1 facilities, and licensed residential living level

2 facilities. The term 'cost of the construction' as used in this paragraph shall embrace the
cost of construction; the cost of all lands, properties, rights, and easements acquired; the
cost of all machinery and equipment; and the cost of engineering, architectural, and legal
expenses and of plans and specifications and other expenses necessary or incident to
determining the feasibility or practicability of the construction of any hospitals, nursing

homes, nursing care homes, a es licensed

residential living level 1 facilities, and licensed residential living level 2 facilities. The

term shall also include administrative expense and such other expenses as may be
necessary or incident to the construction of any hospitals, nursing homes, nursing care

homes, es licensed residential living

level 1 facilities, and licensed residential living level 2 facilities; the placing of the same

in operation; and the condemnation of property necessary for such construction and

operation.”
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SECTION 46.
Said Code is further amended in Code Section 42-8-63.1, relating to discharges disqualifying

individuals from employment, by revising paragraph (3) of subsection (a) as follows:

"(3) The employment is with a nursing home, assisteeHiving-commtity, personat-care

home; licensed residential living level 1 facility, licensed residential living level 2

facility, or a person or entity that offers day care for elderly persons and the defendant
was discharged under this article after prosecution for the offense of sexual battery,

incest, pimping, pandering, or a violation of Code Section 30-5-8; or”

SECTION 47.
Said Code is further amended in Code Section 48-13-9, relating to limitation on authority of
local government to impose regulatory fee, examples of businesses or practitioners of
professions or occupations which may be subject to fees, individuals and entities not subject
to fees, and general laws not repealed, by revising paragraph (14) of subsection (b) as
follows:

"(14) Nursing homes, a licensed

residential living level 1 facilities, and licensed residential living level 2 facilities;”

SECTION 48.
Said Code is further amended in Code Section 49-2-14, relating to record search for
conviction data on prospective employees, by revising subsection (e) as follows:
"(e) Notwithstanding the provisions of subsection (c) of this Code section, when a
contractor to this department is a personal-care-home licensed residential living level 1
facility, the provisions of Code Sections 31-7-250 through 31-7-264 shall apply.”

SECTION 49.

Said Code is further amended in Code Section 49-4-193, relating to established drug testing,

ineligibility for benefits based upon positive tests, drug treatment, impact of drug use by

parents on children, confidentiality, and exceptions, by revising subsection (i) as follows:
“(i) No testing shall be required by the provisions of this Code section for any person
whom the department determines is significantly hindered, because of a physical or mental
handicap or developmental disability, from doing so or for any person enrolled in an
enhanced primary care case management program operated by the Department of
Community Health, Division of Medical Assistance to serve frail elderly and disabled
beneficiaries to improve the health outcomes of persons with chronic health conditions by
linking primary medical care with home and community based services. In addition, no

testing shall be required by the provisions of this Code section for any individuals receiving
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1117 or on a waiting list for long-term services and supports through a non-Medicaid home and

1118 community based services program or for any individual residing in a facility such as a

1119  nursing home, personat-care-home,assistecving-community licensed residential living

1120 level 1 facility, licensed residential living level 2 facility, intermediate care facility for the

1121 mentally retarded, community living arrangement, or host home.”

1122 SECTION 50.
1123 Said Code is further amended in Code Section 51-1-29.5, relating to definitions, limitation
1124  on health care liability claim to gross negligence in emergency medical care, and factors for

1125 jury consideration, by revising paragraph (8) of subsection (a) as follows:

1126 "(8) 'Health care institution' means:

1127 (A) Anambulatory surgical center;

1128 (B) A personal-care-home licensed residential living level 1 facility licensed under
1129 Chapter 7 of Title 31;

1130 (B.1) An—asststed-tving—community A licensed residential living level 2 facility
1131 licensed under Chapter 7 of Title 31;

1132 (C) An institution providing emergency medical services;

1133 (D) A hospice;

1134 (E) A hospital;

1135 (F) A hospital system;

1136 (G) Anintermediate care facility for the mentally retarded; or

1137 (H) A nursing home.”

1138 SECTION 51.

1139 All laws and parts of laws in conflict with this Act are repealed.
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