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House Bill 1137
By: Representatives Rice of the 51* and Powell of the 29"

A BILL TO BE ENTITLED
AN ACT

To amend Article 4 of Chapter 5 of Title 40 of the Official Code of Georgia Annotated,
relating to restoration of licenses to persons completing defensive driving course or alcohol
or drug program, so as to require certified driver improvement programs for purposes of
completing certain probation requirements; to modify provisions relating to certified DUI
Alcohol or Drug Use Risk Reduction Programs; to amend Code Section 40-6-391 of the
Official Code of Georgia Annotated, relating to driving under the influence of alcohol, drugs,
or other intoxicating substances, penalties, publication of notice of conviction for persons
convicted for a second time, and endangering a child, so as to modify provisions relating to
a clinical evaluation; to amend Chapter 13 of Title 43 of the Official Code of Georgia
Annotated, relating to instructors in driver training and operators of driver training schools,
so as to modify provisions relating to definitions and exceptions to the operation of the
chapter; to provide for related matters; to provide an effective date; to repeal conflicting

laws; and for other purposes.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF GEORGIA:

SECTION 1.

Article 4 of Chapter 5 of Title 40 of the Official Code of Georgia Annotated, relating to
restoration of licenses to persons completing defensive driving course or alcohol or drug
program, is amended by revising Code Section 40-5-81, relating to optional driver
improvement programs, as follows:

"40-5-81.

(a) Any driver improvement program at which attendance is required by court order shall

conform to the requirements of this article. When a defensive driving course is required

by a court having jurisdiction over misdemeanor traffic law offenses or by any prosecuting

attorney thereof, such course shall be certified, licensed, and approved by the department

under the provisions of Code Sections 40-5-82 and 40-5-83. Participation in an uncertified
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or unlicenced driving improvement program or course shall not be required by any judge

or prosecutor as:

(1) A condition of a sentence of probation for a violation of any traffic related offense;

or

(2) A condition for nonprocessing or the dismissal of a prosecution for any traffic related

offense.
Certificates of completion from unlicensed defensive driving courses shall not be
recognized for any purposes under this article.
(b) Whenever any person is authorized or required to attend a driver improvement clinic
or DUI Alcohol or Drug Use Risk Reduction Program as a condition of any sentence
imposed under this title or any ordinance enacted pursuant to this title or as a condition of
the retention or restoration of the person's driving privilege, such person, in complying with

such condition, shall be authorized to attend any certified driver improvement clinic or

certified DUI Alcohol or Drug Use Risk Reduction Program or to be clinically evaluated

by a certified clinical evaluator under this article; and no judicial officer, probation officer,

law enforcement officer, or other officer or employee of a court or person who owns,
operates, or is employed by a private company which has contracted to provide private
probation services for misdemeanor cases shall specify, directly or indirectly, a particular
driver improvement clinic, er DUI Alcohol or Drug Use Risk Reduction Program, or

clinical evaluator which the person may or shall attend. This Code section shall not

prohibit any judicial officer, probation officer, law enforcement officer, or other officer or
employee of a court or owner, operator, or employee of a private company which has
contracted to provide probation services for misdemeanor offenders from furnishing any
person, upon request, the names of certified driver improvement clinics, er DUI Alcohol

or Drug Use Risk Reduction Programs, or clinical evaluators.

(c) It shall be unlawful for the owner, agent, servant, or employee of any driver
improvement clinic or DUI Alcohol or Drug Use Risk Reduction Program licensed by the

department or any licensed clinical evaluator or any person holding himself or herself out

as such a clinic, program, or evaluator to directly or indirectly solicit business by personal

solicitation on public property, by phone, or by mail. A violation of this subsection shall
be a misdemeanor. Advertising in any mass media, including, but not limited to,
newspapers, radio, television, magazines, or telephone directories by a driver improvement

clinic or DUI Alcohol or Drug Use Risk Reduction Program or clinical evaluator shall not

be considered a violation of this subsection.”
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SECTION 2.

Said article is further amended by revising subsections (a) and (e) of Code Section 40-5-83,

relating to establishment and approval of driver improvement clinics, as follows:

"(@)(1) The commissioner shall establish criteria for the approval of driver improvement
clinics. To be approved, a clinic shall provide and operate a defensive driving course.
Clinics shall be composed of uniform education and training programs consisting of six
hours of instruction designed for the rehabilitation of problem drivers. The commissioner
shall establish standards and requirements concerning the contents of courses,
qualifications of instructors, attendance requirements for students, and examinations.
Approved clinics shall charge a fee of $75:66 $95.00 for a defensive driving course,
except that such clinics may charge different fees of their own choosing if the person is
not enrolling in such course pursuant to court order or department requirement. No clinic
shall be approved unless such clinic agrees in writing to allow the examination and audit
of the books, records, and financial statements of such clinic. Clinics may be operated
by any individual, partnership, or corporation. Nothing in this paragraph shall be
construed to affect in any way driving programs established for purposes of insurance
premium reductions under the provisions of Code Section 33-9-42.
(1.1)(A) Nodriver improvement clinic shall be permitted to use, adopt, or conduct any
business under any name that is like or deceptively similar to any name used by any
other driver improvement clinic, Georgia company, or Georgia corporation registered
with the Secretary of State. This subparagraph shall not prohibit the franchising or
licensing of any part or all of the name of a driver improvement clinic by the owner or
the rights thereof to another licensed driver improvement clinic.
(B) This paragraph shall not prohibit the franchising or licensing of any part or all of
the name of a clinic by the owner of the rights therein to another licensed driver
improvement clinic.
(2) The commissioner may issue a special license to the instructor of any eemmeretat
licensed driver training school authorizing such instructor to teach a defensive driving

e of

a driver improvement clinic provided pursuant to this Code section if such instructor is
qualified to teach a teen-age driver education course which consists of a minimum of 30
hours of classroom and six hours of behind-the-wheel training and such instructor
certifies to the commissioner that he or she has provided at least 256 500 hours of
behind-the-wheel training in a teen-age driver education course.”

"(e)(1) The department is designated as the agency responsible for establishing criteria
for the approval of DUI Alcohol or Drug Use Risk Reduction Programs. An applicant

shall meet the certification criteria promulgated by the department through its standards
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and shall provide the following services: (&} (A) the risk assessment component and 2}

(B) the intervention component. A licensed DUI Alcohol or Drug Use Risk Reduction

Program shall require that the risk assessment component be conducted prior to the

intervention component of the program. A clinical evaluation component, if any, shall

be conducted only following the completion of the risk assessment and intervention

components of such program. The department is designated as the agency responsible

for establishing rules and regulations concerning the contents and duration of the
components of DUI Alcohol or Drug Use Risk Reduction Programs, qualifications of
instructors, attendance requirements for students, examinations, and program evaluations.
Quialified instructors shall be certified for periods of four years each, which may be

renewed. Only clinical evaluators licensed by the Department of Behavioral Health and

Developmental Disabilities shall be qualified to conduct clinical evaluations.

(2) Approved DUI Alcohol or Drug Use Risk Reduction Programs shall charge a fee of
$82-60 $85.00 for the assessment component and $196-66 $225.00 for the intervention
component. Anadditional fee for required student program materials shall be established
by the department in such an amount as is reasonable and necessary to cover the cost of
such materials.

(3) No DUI Alcohol or Drug Use Risk Reduction Program shall be approved unless such
clinic agrees in writing to submit reports as required in the rules and regulations of the
department and to allow the examination and audit of the books, records, and financial
statements of such DUI Alcohol or Drug Use Risk Reduction Program by the department
or its authorized agent.

(4) DUI Alcohol or Drug Use Risk Reduction Programs may be operated by any public,
private, or governmental entity; provided, however, that, except as otherwise provided
in this subsection, in any political subdivision in which a DUI Alcohol or Drug Use Risk
Reduction Program is operated by a private entity, whether for profit or nonprofit, neither
the local county board of health nor any other governmental entity shall fund any new
programs in that area. Programs currently in existence which are operated by local
county boards of health or any other governmental entities shall be authorized to continue
operation. New programs may be started in areas where no private DUI Alcohol or Drug
Use Risk Reduction Programs have been made available to said community.

(5) The Department of Corrections is authorized to operate DUI Alcohol or Drug Use
Risk Reduction Programs in its facilities where offenders are not authorized to participate
in such programs in the community, provided that such programs meet the certification
criteria promulgated by the Department of Driver Services. All such programs operated
by the Department of Corrections shall be exempt from all fee provisions established in

this subsection, specifically including the rebate of any fee for the costs of administration.
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(6) No DUI Alcohol or Drug Use Risk Reduction Program shall be approved unless such
clinic agrees in writing to pay to the state, for the costs of administration, a fee of $22.00
for each offender assessed or-each-offender-attending-forpotntsreduction, provided that
nothing in this Code section shall be construed so as to allow the department to retain any
funds required by the Constitution to be paid into the state treasury; and provided, further,
that the department shall comply with all provisions of Part 1 of Article 4 of Chapter 12
of Title 45, the 'Budget Act,' except Code Section 45-12-92, prior to expending any such

miscellaneous funds.”

SECTION 3.
Code Section 40-6-391 of the Official Code of Georgia Annotated, relating to driving under
the influence of alcohol, drugs, or other intoxicating substances, penalties, publication of
notice of conviction for persons convicted for a second time, and endangering a child, is
amended by revising subsection (c) as follows:
“(c) Every person convicted of violating this Code section shall, upon a first or second
conviction thereof, be guilty of a misdemeanor, upon a third conviction thereof, be guilty
of ahigh and aggravated misdemeanor, and upon a fourth or subsequent conviction thereof,
be guilty of a felony except as otherwise provided in paragraph (4) of this subsection and
shall be punished as follows:
(1) Frst For the first conviction with no conviction of and no plea of nolo contendere
accepted to a charge of violating this Code section within the previous ten years, as
measured from the dates of previous arrests for which convictions were obtained or pleas
of nolo contendere were accepted to the date of the current arrest for which a conviction
is obtained or a plea of nolo contendere is accepted:
(A) A fine of not less than $300.00 and not more than $1,000.00, which fine shall not,
except as provided in subsection (g) of this Code section, be subject to suspension, stay,
or probation;
(B) A period of imprisonment of not fewer than ten days nor more than 12 months,
which period of imprisonment may, at the sole discretion of the judge, be suspended,
stayed, or probated, except that if the offender’s alcohol concentration at the time of the
offense was 0.08 grams or more, the judge may suspend, stay, or probate all but 24
hours of any term of imprisonment imposed under this subparagraph;
(C) Not fewer than 40 hours of community service, except that for a conviction for
violation of subsection (k) of this Code section where the person's alcohol concentration
at the time of the offense was less than 0.08 grams, the period of community service

shall be not fewer than 20 hours;
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(D) €Eompletiont Before or within 120 days of conviction or release from incarceration,

completion of a DUI Alcohol or Drug Use Risk Reduction Program. The sponsor of
any such program shall provide written notice of the department's approval of the
program to the person upon enrollment in the program;

(E) A Upon satisfactory completion of a clinical evaluation as defined in Code Section

40-5-1 and, if recommended as a part of such evaluation, completion of a substance
abuse treatment program as defined in Code Section 40-5-1; provided, however, that
in the court's discretion such evaluation may be waived; and
(F) If the person is sentenced to a period of imprisonment for fewer than 12 months,
a period of probation of 12 months less any days during which the person is actually
incarcerated;
(2) For the second conviction within a ten-year period of time, as measured from the
dates of previous arrests for which convictions were obtained or pleas of nolo contendere
were accepted to the date of the current arrest for which a conviction is obtained or a plea
of nolo contendere is accepted:
(A) A fine of not less than $600.00 and not more than $1,000.00, which fine shall not,
exceptas provided in subsection (g) of this Code section, be subject to suspension, stay,
or probation;
(B) A period of imprisonment of not fewer than 90 days and not more than 12 months.
The judge shall probate at least a portion of such term of imprisonment, in accordance
with subparagraph (F) of this paragraph, thereby subjecting the offender to the
provisions of Article 7 of Chapter 8 of Title 42 and to such other terms and conditions
as the judge may impose; provided, however, that the offender shall be required to
serve not fewer than 72 hours of actual incarceration;
(C) Not fewer than 30 days of community service;

(D) €ompletion Before or within 120 days of conviction or release from incarceration,

completion of a DUI Alcohol or Drug Use Risk Reduction Program. The sponsor of
any such program shall provide written notice of the department's approval of the

program to the person upon enrollment in the program;

(E) A Upon satisfactory completion of a clinical evaluation as defined in Code Section
40-5-1 and, if recommended as a part of such evaluation, completion of a substance
abuse treatment program as defined in Code Section 40-5-1; and
(F) A period of probation of 12 months less any days during which the person is
actually incarcerated;

(3) For the third conviction within a ten-year period of time, as measured from the dates

of previous arrests for which convictions were obtained or pleas of nolo contendere were
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accepted to the date of the current arrest for which a conviction is obtained or a plea of
nolo contendere is accepted:
(A) A fine of not less than $1,000.00 and not more than $5,000.00, which fine shall
not, except as provided in subsection (g) of this Code section, be subject to suspension,
stay, or probation;
(B) A mandatory period of imprisonment of not fewer than 120 days and not more than
12 months. The judge shall probate at least a portion of such term of imprisonment, in
accordance with subparagraph (F) of this paragraph, thereby subjecting the offender to
the provisions of Article 7 of Chapter 8 of Title 42 and to such other terms and
conditions as the judge may impose; provided, however, that the offender shall be
required to serve not fewer than 15 days of actual incarceration;
(C) Not fewer than 30 days of community service;

(D) €omptetiont Before or within 120 days of conviction or release from incarceration,

completion of a DUI Alcohol or Drug Use Risk Reduction Program. The sponsor of
any such program shall provide written notice of the department's approval of the
program to the person upon enrollment in the program;

(E) A Upon satisfactory completion of a clinical evaluation as defined in Code Section

40-5-1 and, if recommended as a part of such evaluation, completion of a substance
abuse treatment program as defined in Code Section 40-5-1; and
(F) A period of probation of 12 months less any days during which the person is
actually incarcerated,
(4) For the fourth or subsequent conviction within a ten-year period of time, as measured
from the dates of previous arrests for which convictions were obtained or pleas of nolo
contendere were accepted to the date of the current arrest for which a conviction is
obtained or a plea of nolo contendere is accepted:
(A) A fine of not less than $1,000.00 and not more than $5,000.00, which fine shall
not, except as provided in subsection (g) of this Code section, be subject to suspension,
stay, or probation;
(B) A period of imprisonment of not less than one year and not more than five years;
provided, however, that the judge may suspend, stay, or probate all but 90 days of any
term of imprisonment imposed under this paragraph. The judge shall probate at least
a portion of such term of imprisonment, in accordance with subparagraph (F) of this
paragraph, thereby subjecting the offender to the provisions of Article 7 of Chapter 8
of Title 42 and to such other terms and conditions as the judge may impose;
(C) Not fewer than 60 days of community service; provided, however, that if a
defendant is sentenced to serve three years of actual imprisonment, the judge may

suspend the community service;
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(D) €Eompletiont Before or within 120 days of conviction or release from incarceration,

completion of a DUI Alcohol or Drug Use Risk Reduction Program. The sponsor of
any such program shall provide written notice of the department's approval of the
program to the person upon enrollment in the program;

(E) A Upon satisfactory completion of a clinical evaluation as defined in Code Section

40-5-1 and, if recommended as a part of such evaluation, completion of a substance

abuse treatment program as defined in Code Section 40-5-1; and

(F) A period of probation of five years less any days during which the person is

actually imprisoned;
provided, however, that if the ten-year period of time as measured in this paragraph
commenced prior to July 1, 2008, then such fourth or subsequent conviction shall be a
misdemeanor of a high and aggravated nature and punished as provided in paragraph (3)
of this subsection;
(5) If a person has been convicted of violating subsection (k) of this Code section
premised on a refusal to submit to required testing or where such person's alcohol
concentration at the time of the offense was 0.08 grams or more, and such person is
subsequently convicted of violating subsection (a) of this Code section, such person shall
be punished by applying the applicable level or grade of conviction specified in this
subsection such that the previous conviction of violating subsection (k) of this Code
section shall be considered a previous conviction of violating subsection (a) of this Code
section;
(6) For the purpose of imposing a sentence under this subsection, a plea of nolo
contendere based on a violation of this Code section shall constitute a conviction; and
(7) For purposes of determining the number of prior convictions or pleas of nolo
contendere pursuant to the felony provisions of paragraph (4) of this subsection, only
those offenses for which a conviction is obtained or a plea of nolo contendere is accepted
on or after July 1, 2008, shall be considered; provided, however, that nothing in this
subsection shall be construed as limiting or modifying in any way administrative
proceedings or sentence enhancement provisions under Georgia law, including, but not

limited to, provisions relating to punishment of recidivist offenders pursuant to Title 17.”

SECTION 4.

Chapter 13 of Title 43 of the Official Code of Georgia Annotated, relating to instructors in

driver training and operators of driver training schools, is amended by revising paragraph (4)

of subsection (a) of Code Section 43-13-2, relating to definitions regarding instructors in

driver training and operators of driver training schools, as follows:

H. B. 1137
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"(4) 'Driver training school,' except as provided in subsection (b) of this Code section,
means any person, partnership, limited liability company, or corporation giving driving
instruction for hire to ten or more persons per calendar year for the purpose of assisting
such persons to meet the requirements for licensed driving of Class C or Class M motor
vehicles in this state, except for motorcycle operator safety training programs conducted
by or on behalf of the Department of Driver Services pursuant to Chapter 15 of Title 40.
The term shall also include any public school system offering a driver training course
during the regular school day as part of a student curriculum at no cost to the student or

any public school system offering a driver training course after the reqular school day or

on any day school is not in session and where any fee or tuition is charged for the

participation of any student taking a driver training course or in-car, behind-the-wheel

lessons. Only full-time students who are reqistered with and attending the sponsoring

public school system offering an after school or after the reqular school day driver

education course or driver training program shall be eligible to enroll and participate in

these programs.”

SECTION 5.

Said chapter is further amended by repealing in its entirety Code Section 43-13-10, relating
to exceptions to the operation of the chapter, and enacting a new Code Section 43-13-10 to
read as follows:

"43-13-10.

(a) As used in this Code section, the term:

(1) 'Capital costs' means all costs of providing equipment or other assets used in the

provision of any driver education program or driver training course which are capitalized

in accordance with generally accepted governmental accounting principles.

(2) 'Cross-subsidize' means the payment of any item of direct costs or indirect costs of

providing any driver education program or driver training course from a source other than

from the revenues derived from the tuition or fees charged for any driver education

program or driver training course, or a source that is not accounted for in the full-cost

accounting of providing these programs.

(3) 'Direct costs' means those expenses of a public school which are directly attributable

to the provision of any driver education program or driver training course that would be

eliminated if the provision of such program or course were discontinued.

(4) 'Full-cost accounting' means the accounting for all costs incurred by any public

school in providing a program or course, including all direct costs and indirect costs,

utilizing cost accounting standards promulgated by the federal Costs Accounting
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Standards Board of the federal Office of Management and Budget so as to assure that all

direct costs and indirect costs are included.

(5) 'Generally accepted governmental accounting principles' means the accounting

standards promulgated from time to time by the Governmental Accounting Standards

Board.

(6) 'Indirect costs' means any costs that are identified with two or more expenses or other

public school provider functions and not directly identified with a single expense item.

Indirect costs may include, but are not limited to, administration, accounting, personnel,

purchasing, leqal, insurance, advertising, postage, printing, graphic design, and other staff

or departmental support. Indirect costs shall be allocated to two or more expense

cateqgories in proportion to the relative burden each respective expense places upon the

cost category.

(7) 'Private provider' means any person, partnership, or corporation, other than a public

provider, offering driver education program or driver training COuUrses.

(8) 'Public provider' means any public school system or other political subdivision of the

state which provides driver education programs or driver training courses, whether

directly or indirectly, acting individually or jointly with any other public school system.

(b) Any public school conducting a driver training course or driver's education program,

conducted after the reqular school day or on any day school is not in session and where any

fee or tuition is charged for the participation of any student taking a driver training course,

shall:

(1) Priorto providing such programs, first solicit proposals from private providers within

the public school jurisdiction;

(2) Prepare reasonable projections of at least a three-year cost-benefit analysis which

identifies and discloses the total projected direct costs and indirect costs and revenues to

be derived from providing the driver education program or driver training course. Such

costs shall be determined in accordance with this chapter and generally accepted

governmental accounting principles:

(3) Publish such three-year cost-benefit analysis in a newspaper of general circulation

within the public school district of the public provider once a week for two weeks and

provide each departmental licensed provider of any driver education programs or driver

training courses within the county of the public school system, via United States Postal

Service certified mail, a copy of such three-year cost-benefit analysis;

(4) Not cross-subsidize the costs, both direct costs and indirect costs, of any driver

education program or driver training course with funds from any revenue source other

than the tuition or fees paid by the individual participants in such programs or COurses;

H. B. 1137
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348 (5) When considering the utilization of a licensed driver education program or driver
349 training course private provider for any after-school or out of session school day offering
350 to its students, not employ terms less favorable or more burdensome than those imposed
351 by any school system program; and

352 (6) If providing an after-school or nonschool day driver education program or driver
353 training course, file with the Georgia Department of Education and Georgia General
354 Assembly, within six months of the completion of the closure of the public school's fiscal
355 year, an annual report of actual income and expenses, both direct costs and indirect costs,
356 according to generally accepted governmental accounting principles.”

357 SECTION 6.

358 This Act shall become effective on July 1, 2012.

359 SECTION 7.

360 All laws and parts of laws in conflict with this Act are repealed.
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