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11 LC 29 4806S

The House Committee on Judiciary Non-civil offers the following substitute to SB 80:

A BILL TO BE ENTITLED
AN ACT

To amend Code Section 5-5-41, Code Section 17-5-56, Chapter 4 of Title 24, and Acrticle 2
of Chapter 3 of Title 35 of the Official Code of Georgia Annotated, relating to requirements
as to extraordinary motions for new trial generally, maintenance of physical evidence
containing biological material, proof generally, and the Georgia Crime Information Center,
respectively, so as to provide for matters relative to the collection of DNA and the disclosure
and dissemination of criminal records to private persons and businesses; to provide for a
short title; to transfer provisions relating to DNA analysis upon conviction of certain sex
offenses to a new article of Chapter 3 of Title 35 of the Official Code of Georgia Annotated,
relating to the Georgia Bureau of Investigation; to expand the types of convicted felons who
shall have a DNA sample collected and maintained in the DNA data bank from certain
designated sex offender felons to all convicted felons who are incarcerated or on probation
or parole; to change provisions relating to inspection, purging, modifying, or supplementing
of criminal records; to provide for a definition; to provide for time frames within which
certain actions must be taken with respect to restricting access to records or modifying,
correcting, supplementing, amending, or sealing criminal records; to provide for procedure;
to provide for individuals who have not been convicted to have their arrest records restricted;
to amend Code Section 5-6-34 of the Official Code of Georgia Annotated, relating to
judgments and rulings deemed directly appealable, so as to provide for a cross-reference; to
amend Code Section 15-11-83 of the Official Code of Georgia Annotated, relating to when
a child may be fingerprinted or photographed and confidentiality of information, so as to
correct a cross-reference; to amend Chapter 3 of Title 35 of the Official Code of Georgia
Annotated, relating to the Georgia Bureau of Investigation, so as to expand the types of
convicted felons who shall have a DNA sample collected and maintained in the DNA data
bank from certain designated sex offender felons to all convicted felons who are incarcerated
or on probation or parole; to provide for related matters; to provide for an effective date and
contingent effective dates; to provide for automatic repeal under certain circumstances; to

repeal conflicting laws; and for other purposes.
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11 LC 29 4806S
BE IT ENACTED BY THE GENERAL ASSEMBLY OF GEORGIA:

PART 1
SECTION 1-1.

This Act shall be known and may be cited as the "Johnia Berry Act.”

SECTION 1-2.
Code Section 5-5-41 of the Official Code of Georgia Annotated, relating to requirements as
to extraordinary motions for new trial generally, is amended by revising paragraph (1) of
subsection (c), as follows:
"(c)(1) Subject to the provisions of subsections (a) and (b) of this Code section, a person
convicted of a sertots-viotent felony as-definedn-Cotde-Sectton17-10-6-1 may file a
written motion before the trial court that entered the judgment of conviction in his or her

case, for the performance of forensic deoxyribonucleic acid (DNA) testing.”

SECTION 1-3.
Code Section 17-5-56 of the Official Code of Georgia Annotated, relating to maintenance
of physical evidence containing biological material, is amended by revising subsection (b)
as follows:

"(b) Inacase in which the death penalty is imposed, the evidence shall be maintained until

the sentence in the case has been carried out. tra-casethatinvolvestheprosecutionofa

cases that contains biological material, including, but not limited to, stains, fluids, or hair

samples that relate to the identity of the perpetrator of the crime shall be maintained for tert

period of time that the crime remains unsolved or until the sentence in the case is

completed, whichever occurs last.”
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PART Il
SECTION 2-1.

Chapter 4 of Title 24 of the Official Code of Georgia Annotated, relating to proof generally,
is amended by redesignating Article 4 as Article 6A of Chapter 3 of Title 35 and by revising

said article, relating to DNA analysis upon conviction of certain sex offenses, as follows:

ARTICLE 6A

24-4-66 35-3-160.
(@) As used in stbsectior{b)-of this Code-section article, the term;

(1) 'Department’ means the Department of Corrections.

(2) 'Division' means the Division of Forensic Sciences of the Georgia Bureau of

Investigation.
(3) 'Detention facility' ‘state-correctionat-factity' means a penal institution under the
jurisdiction of the Department-of-Corrections department used for the detention of

persons convicted of a felony, including penal institutions operated by a private company

on behalf of the department, inmate work camps, ane inmate boot camps:provided;
however—that-stch—term—shalnotinclude—a, probation detention eenter,probation

Corrections centers, and parole revocation centers. Such term shall also mean any facility

operated under the jurisdiction of a sheriff used for the detention of persons convicted of

a felony including a county jail or county correctional facility.

(b) Any person convicted of a ertminat-effense-tdefinetHn-Cote-Section-16-6-1relating
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89  incarceratecHnastatecorrecttonat-factity felony offense who is held in a detention facility
90 or placed on probation shall at the time of entering the prisor-system detention facility or

91 being placed on probation have a sample of his or her blood, an oral swab, or a sample

92 obtained from a noninvasive procedure taken for DNA (deoxyribonucleic acid) analysis
93 to determine identification characteristics specific to the person. The provisions and
94 requirements of this Code section shall also apply to any person who has been convicted
95 of a felony prior to July 1, 2666 2011, and who currently is incarcerated in a state
96  eorrectional detention facility H-this-state, serving a probation sentence, or serving under
97 the jurisdiction of the Board of Pardons and Paroles for such offense. Fhe-provistens-and
98 i i '
99
100
101
102
103  to—contract-with—the Department-of-Corrections: It shall be the responsibility of the

104 detention facility detaining or entity supervising a convicted felon to collect the samples

105 required by this Code section and forward the sample to the division unless such sample

106 has already been collected by the department or another agency or entity.

107 (c) The analysis shall be performed by the Bivisten-ofForensic-Seiences-of the-Georgia
108 Btireat—oftnvestigation division. The division shall be authorized to contract with

109 individuals or organizations for services to perform such analysis. The identification

110 characteristics of the profile resulting from the DNA analysis shall be stored and
111 maintained by the bureau in a DNA data bank and shall be made available only as provided
112 in Code Section 24-4-63 35-3-163.

113
114
115
116
117
118
119
120
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24-4-6% 35-3-161.

(a) Each sample required pursuant to Code Section 24-4-66 35-3-160 from persons who
are to be incarcerated shall be withdrawn within the first 30 days of incarceration at the
receiving unit of the detention facility or at such other place as is designated by the
Departmentof-Corrections department. Each sample required pursuant to Code Section
24=4=60 35-3-160 from persons who are to be released from a state-correctional-facttty-or
privatecorrectional detention facility shall be withdrawn within the 12 months preceding
such person's release at a place designated by the Bepartmentof-Corrections department.
The required samples from persons who are not sentenced to a term of confinement shall
be withdrawn as a condition of probation. The Biviston—ofFerensic-Setences—of-the
GeorgtaBtreatroftnvestigation division shall publish in its quality manuals the procedures

for the collection and transfer of samples to such division pursuant to Code Section

35-3-154. Personnel at a Bepartment-of-Corrections detention facility shall implement the
provisions of this Code section as part of the regular processing of offenders.

(b) Samples collected by oral swab or by a noninvasive procedure may be collected by any

individual who has been trained in the procedure. Only a correctional health nurse

S. B. 80 (SUB)
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162 technician, physician, registered professional nurse, licensed practical nurse, graduate
163 laboratory technician, or phlebotomist shall withdraw any sample of blood to be submitted
164  for analysis. No civil liability shall attach to any person authorized to take a sample as
165 provided in this article as a result of the act of taking a sample from any person submitting
166 thereto, provided the sample was taken according to recognized medically accepted
167 procedures. However, no person shall be relieved from liability for negligence in the
168  withdrawing of any blood sample.

169 (c) Chemically clean sterile disposable needles shall be used for the withdrawal of all
170 samples of blood. The containers for blood samples, oral swabs, and the samples obtained
171 by noninvasive procedures shall be sealed and labeled with the subject's name, social
172 security number, date of birth, race, and gender plus the name of the person collecting the
173 sample and the date and place of collection. The containers shall be secured to prevent
174 tampering with the contents. The steps set forth in this subsection relating to the taking,
175 handling, identification, and disposition of samples are procedural and not substantive.
176  Substantial compliance therewith shall be deemed to be sufficient. The samples shall be
177  transported to the

178 division not more than 15 days following withdrawal and shall be analyzed and stored in
179  the DNA data bank in accordance with Code Sections 24462 35-3-162 and 24-4-63
180  35-3-163.

181  24-4-62 35-3-162.

182  Whether or not the results of an analysis are to be included in the data bank, the bureau
183  shall conduct the DNA analysis in accordance with procedures adopted by the bureau to
184  determine identification characteristics specific to the individual whose sample is being
185 analyzed. The director ef-the-GeergtaBureat—eftnvestigationt or his or her designated
186 representative shall complete and maintain on file a form indicating the name of the person
187  whose sample is to be analyzed, the date and by whom the sample was received and
188 examined, and a statement that the seal on the container containing the sample had not been
189 broken or otherwise tampered with. The remainder of a sample submitted for analysis and
190 inclusion in the data bank pursuant to Code Section 24-4-66 35-3-160 may be divided, if
191 possible, labeled as provided for the original sample, and securely stored by the bureau in
192 accordance with specific procedures of the bureau to ensure the integrity and
193 confidentiality of the samples. All or part of the remainder of that sample may be used
194  only to create a statistical data base provided no identifying information on the individual
195  whose sample is being analyzed is included or for retesting by the bureau to validate or
196 update the original analysis. A report of the results of a DNA analysis conducted by the

197 bureau as authorized, including the identifying information, shall be made and maintained

S. B. 80 (SUB)
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198 at the bureau. Except as specifically provided in this Code section and Code Section
199 24463 35-3-163, the results of the analysis shall be securely stored and shall remain
200 confidential.

201  24-4-63 35-3-163.

202 (@) Itshall be the duty of the bureau to receive samples and to analyze, classify, and file
203  the results of DNA identification characteristics of samples submitted pursuant to Code
204 Section 24-4-60 35-3-160 and to make such information available as provided in this Code
205 section. The results of an analysis and comparison of the identification of the
206 characteristics from two or more biological samples shall be made available directly to
207  federal, state, and local law enforcement officers upon a request made in furtherance of an
208 official investigation of any criminal offense. A request may be made by personal contact,
209 mail, or electronic means. The name of the requestor and the purpose for which the
210 information is requested shall be maintained on file with the bureau.

211 (b) Upon request from a prosecutor or law enforcement agency, the bureau may compare
212 a DNA profile from an analysis of a sample from a suspect in a criminal investigation
213 where the sample was obtained through a search warrant, consent of the suspect, court
214 order, or other lawful means to DNA profiles lawfully collected and maintained by the
215 bureau. The bureau shall not add a DNA profile of any such suspect to any DNA data bank
216 except upon conviction as provided in this article.

217 (c)(1) Upon his or her request, a copy of the request for search shall be furnished to any
218 person identified and charged with an offense as the result of a search of information in
219 the data bank. Only when a sample or DNA profile supplied by the requestor
220 satisfactorily matches the requestor's profile in the data bank shall the existence of data
221 in the data bank be confirmed or identifying information from the data bank be
222 disseminated.

223 (2) The name of the convicted effender felon whose profile is contained in the data bank
224 may be related to any other data bases which are constructed for law enforcement
225 purposes and may be disseminated only for law enforcement purposes.

226 (3) Upon a showing by the defendant accused in a criminal €ase proceeding that access
227 to the DNA data bank is material to the investigation, preparation, or presentation of a

228 defense at trial or in a motier-foranew-trial postconviction proceeding, a superior court
229 having proper jurisdiction over such criminal ease proceeding shall direct the bureau to
230 compare a DNA profile which has been generated by the defendant accused through an
231 independent test against the data bank, provided that such DNA profile has been
232 generated in accordance with standards for forensic DNA analysis adopted pursuant to
233 42 U.S.C. Section 14131;asamentded.

S. B. 80 (SUB)
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234 (d) The bureau shall develop procedures governing the methods of obtaining information
235  from the data bank in accordance with this Code section and procedures for verification of
236  the identity and authority of the requestor. The bureau shall specify the positions in that
237 agency which require regular access to the data bank and samples submitted as a necessary
238 function of the job.

239 (e) The bureau may create a separate statistical data base comprised of DNA profiles of
240  samples of persons whose identity is unknown. Nothing in this Code section or Code
241 Section 24-4-64 35-3-164 shall prohibit the bureau from sharing or otherwise disseminating
242 the information in the statistical data base with law enforcement or criminal justice
243 agencies within or outside the state.

244 (f) The bureau may charge a reasonable fee to search and provide a comparative analysis
245 of DNA profiles in the data bank to any authorized law enforcement agency outside of the
246 this state.

247  24-4-64 35-3-164.

248 (@) Any person who, without authority, disseminates information contained in the data
249 bank shall be guilty of a misdemeanor. Any person who disseminates, receives, or
250 otherwise uses or attempts to so use information in the data bank, knowing that such
251 dissemination, receipt, or use is for a purpose other than as authorized by law, shall be
252 guilty of a misdemeanor of a high and aggravated nature.

253 (b) Except for purposes of law enforcement or as authorized by taw this article, any person

254 who, for purposes of having DNA analysis performed, obtains or attempts to obtain any
255  sample submitted to the BivistonrofForenste-Setences division for analysis shall be guilty
256 of a felony.

257  24-4-65 35-3-165.

258 (&) A personwhose DNA profile has been included in the data bank pursuant to this article
259 may request that it be expunged on the grounds that the conviction on which the authority
260 for including his or her DNA profile was based has been reversed and the case dismissed.
261  The bureau shall purge all records and identifiable information in the data bank pertaining
262  tothe person and destroy all samples from the person upon receipt of a written request that
263  such data be expunged, pursuant to this Code section, and a certified copy of the court
264 order reversing and dismissing the conviction.

265 (b) A DNA sample obtained in good faith shall be deemed to have been obtained in

266 accordance with the requirements of this article and its use in accordance with this article

267 is authorized until a court order directing expungement is obtained and submitted to the

268 bureau.”
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PART Il
SECTION 3-1.

Article 2 of Chapter 3 of Title 35 of the Official Code of Georgia Annotated, relating to the
Georgia Crime Information Center, is amended by revising paragraph (1) of subsection (a)
of Code Section 35-3-34, relating to disclosure and dissemination of criminal records to
private persons and businesses, by deleting "and" at the end of subparagraph (B), by
replacing "or" with "and" at the end of subparagraph (C), and by adding a new subparagraph
to read as follows:

“(D) _The center shall not provide records of arrests, charges, or dispositions when

access has been restricted pursuant to paragraph (1) or (2) of subsection (h) of Code
Section 35-3-37; or”

SECTION 3-2.

Said article is further amended by revising Code Section 35-3-37, relating to inspection,

purging, modifying, or supplementing of criminal records, as follows:
"35-3-37.

S. B. 80 (SUB)
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(a) As used in this Code section, the term 'entity’ means the arresting law enforcement

agency, other law enforcement agency, including county and municipal jails and detention

centers, or clerk of court's office.

(b) Nothing in this article shall be construed so as to authorize any person, agency,

corporation, or other legal entity of this state to invade the privacy of any citizen as defined

by the General Assembly or as defined by the courts other than to the extent provided in

this article.

(c) The center shall make an individual's criminal history record information available for

review by such individual or his or her attorney upon written application to the center.

Forms, procedures, identification, and other related aspects pertinent to access to criminal

history record information may be prescribed by the center.

(d) If anindividual believes his or her criminal history record information to be inaccurate,

incomplete, or misleading, he or she may request a criminal history record information

inspection at the center or entity having custody or control of the criminal history record

information. The center and any entity at which criminal history record information is

sought to be inspected may prescribe reasonable hours and places of inspection and may

impose such additional procedures or restrictions, including fingerprinting, as are

reasonably necessary to assure the security of the criminal history record information, to

verify the identities of those who seek to inspect such information, and to maintain an

orderly and efficient mechanism for inspection of criminal history record information. The

fee for inspection of criminal history record information shall not exceed $15.00, which

shall not include the cost of the fingerprinting.

(e) If the criminal history record information is believed to be inaccurate, incomplete, or

misleading, the individual may request the entity having custody or control of the

challenged information to modify, correct, supplement, amend, or seal the information and

to notify the center of such changes within 60 days. In the case of county and municipal

jails and detention centers, such notice to the center shall not be required. If the entity

S. B. 80 (SUB)
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451 declines to act within 60 days of such request or if the individual believes the entity's

452 decision to be unsatisfactory, within 30 days of the end of the 60 day period or of the

453 issuance of the unsatisfactory decision, whichever occurs last, the individual shall have the

454 right to appeal to the superior court of the county where the entity is located.

455 (f)_An appeal pursuant to subsection (e) of this Code section shall be to acquire an order

456 by the court that the subject information be modified, corrected, supplemented, amended,

457 or sealed hy the entity with custody of such information. Such appeals shall be entered in

458 the same manner as appeals are entered from the probate court, except that the appellant

459 shall not be required to post bond or pay the costs in advance. Notice of the appeal shall

460 be provided to the entity. A notice sent by reqistered or certified mail or statutory

461 overnight delivery shall be sufficient service on the entity having custody or control of the

462 disputed criminal history record information. The court shall conduct a de novo review and

463 shall, if requested by a party, hold a hearing within 90 days of the filing of the appeal;

464 provided, however, that such time requirement may be waived if agreed upon by both

465 parties. If the appellant requests, the appeal may be heard by the judge in chambers. The

466 proceedings shall be recorded at the request of the appellant.

467 () _The court shall file a decision within 60 days of the hearing should the court find by

468 a preponderance of the evidence that the criminal history record information in question

469 is inaccurate, incomplete, or misleading and the court shall order such information to be

470 appropriately modified, corrected, supplemented, amended, or sealed as the court deems

471 appropriate. Any entity with custody, possession, or control of any such criminal history

472 record information shall cause each and every copy thereof in its custody, possession, or

473 control to be altered in accordance with the court's order within 60 days of the entry of the

474 order. To the extent that the entity has previously disseminated the inaccurate, incomplete,

475 or_misleading criminal history record information, and upon written request by the

476 individual, or his or her designee, whose criminal history record information is at issue,

477 notification of each modification, correction, supplement, amendment, or sealing shall be

478 disseminated to any individuals or agencies, including the center, to which the information

479 in question has been communicated, as well as to the individual whose information has

480 been ordered so altered within 60 days of the court order. If the court declines to modify,

481 correct, supplement, amend, or seal an individual's criminal history record information or

482 if the court's order is contrary to the desires of the entity or prosecuting attorney, any party

483 may file an appeal pursuant to Code Section 5-6-34. The ruling of the court shall not be

484 reversed absent a showing of an abuse of discretion.

485 (h) The center shall restrict access to an individual's criminal history record information,

486 including any fingerprints or photographs of the individual taken in conjunction with the

487 arrest, for the following types of dispositions:

S. B. 80 (SUB)
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(1) Prior to indictment or accusation:

(A) The case was never referred for further prosecution to the prosecuting attorney by

the arresting law enforcement agency because either such agency closed the case

without referring the case to the prosecuting attorney or a period of two vears for

misdemeanor offenses or four vears for felony offenses has elapsed from the date of

arrest; or

(B) The case was referred to the prosecuting attorney but was later dismissed; and

(2) After indictment or accusation:

(A) The case was dismissed or nolle prossed or the case was placed on the dead docket

without the consent of the state and a period of 12 months has expired from the date of

placing such case on the dead docket;

(B) The individual was convicted of an offense and was sentenced to punishment other

than the death penalty, but such conviction was vacated by the trial court or reversed

by an appellate court, the decision of which has been made final, and the prosecuting

attorney has not retried the case within 18 months of the final order of the court unless

the prosecuting attorney obtains a court order, prior to the expiration of the 18 months,

lengthening the time due to ongoing investigation or other appropriate circumstances:;

or

(C) The grand jury returned two no bills.

(i) After the filing of an indictment or accusation, a record shall not be restricted if:

(1) The charges were nolle prossed, dead docketed, or otherwise dismissed because of

a plea agreement resulting in a conviction for an offense arising out of the same

underlying transaction or occurrence as the conviction;

(2) The charges were tried and some but not all of the charges resulted in an acquittal;

(3) The conduct which resulted in the arrest of the individual was part of a pattern of

criminal activity which was prosecuted in another court of this state, the United States,

another state, or a foreign nation; or

(4) The individual had diplomatic, consular, or similar immunity or inviolability from

arrest or prosecution.

(1) _An individual may petition the superior court for the jurisdiction in which the arrest for

the offense occurred to restrict access to criminal history record information for such

offense within four years of the arrest. Such court shall maintain jurisdiction over the case

for this limited purpose and duration. Such petition shall be served on the arresting law

enforcement agency. Such court shall hear evidence and may hold a hearing, if requested,

and shall grant such relief as the court deems appropriate if extraordinary circumstances

are shown to warrant restricted access to the criminal history record information; provided,

however, that access shall not be restricted to criminal history record information of any

S. B. 80 (SUB)
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arrest which resulted in a felony conviction of the petitioner. Such court shall file its order

granting or denying the request for restricting information within 60 days of the hearing.

Any party may file an appeal of an order entered pursuant to this subsection as provided
in Code Section 5-6-34.

(k)(1) The center shall notify the arresting law enforcement agency or other law

enforcement agency of any criminal history record information, access to which has been

restricted pursuant to this Code section, within 30 days of the date access to such

information is restricted. Upon receipt of notice from the center that access to

information has been restricted, the arresting law enforcement agency or other law

enforcement _agency shall, within 30 days, restrict access to all such information

maintained by such arresting law enforcement agency or other law enforcement agency

for such individual's offense.

(2) _An individual who has had criminal history record information restricted pursuant

to this Code section may submit a written request to the appropriate county or municipal

jail or detention center to have all records maintained by the appropriate county or

municipal jail or detention center restricted. Within 30 days of such request, the

appropriate county or municipal jail or detention center shall restrict access to all such

information maintained by such appropriate county or municipal jail or detention center

for such individual's offense.

(3) As to all arrests occurring subsequent to the effective date of this Code section, a

clerk of court shall restrict access to an individual's criminal history record information

if such criminal history record information is required to be restricted pursuant to this

Code section.

(4) As to arrests occurring prior to the effective date of this Code section, an individual

who has had criminal history record information restricted pursuant to this Code section

may submit a written request to a clerk of court to have all records maintained by such

clerk of court restricted. Within 60 days of such request, the clerk of court shall restrict

access to all such information maintained by such clerk of court for such individual's

offense.

(5) Information for which access is restricted pursuant to this subsection shall be made

available only to criminal justice officials for official judicial law enforcement or criminal

investigative purposes.

(1) _If criminal history record information is restricted pursuant to this Code section and if

an entity declines to restrict access to such information, the individual may file an action

in the superior court where the entity is located as provided in Code Section 50-13-19. A

decision of the entity shall be upheld only if it is determined by clear and convincing

evidence that the individual did not meet the criteria set forth in paragraph (1) or (2) of

S. B. 80 (SUB)
-16 -



562
563
564
565
566
567
568
569
570
571
572
573
574
575

576
577
578
579
580
581

582
583
584
585
586
587
588
589
590
591
592
593
594

11 LC 29 4806S

subsection (h) of this Code section. Any such action shall be served upon the entity, the

center, the prosecuting attorney having jurisdiction over the offense sought to be restricted,

and the Attorney General who may become parties to the action.

(m) It shall be the duty of the entity to take such action as may be reasonable to prevent

disclosure of information to the public which would identify any individual whose criminal

history record information is restricted.

(n)__If the center has notified a firearms dealer that an individual is prohibited from

purchasing or possessing a handgun pursuant to Part 5 of Article 4 of Chapter 11 of Title

16 and if the prohibition is the result of such individual being involuntarily hospitalized

within the immediately preceding five years, upon such individual or his or her attorney

making an application to inspect his or her criminal history record information, the center

shall provide the record of involuntary hospitalization and also inform the individual or

attorney of his or her right to a hearing before the judge of the probate court or superior

court relative to such individual's eligibility to possess or transport a handgun.”

SECTION 3-3.
Code Section 5-6-34 of the Official Code of Georgia Annotated, relating to judgments and
rulings deemed directly appealable, isamended in subsection (a) by deleting "and" at the end
of paragraph (10), by replacing the period with "*; and" at the end of paragraph (11), and by
adding a new paragraph to read as follows:

"(12) All judgments or orders entered pursuant to Code Section 35-3-37.”

SECTION 3-4.
Code Section 15-11-83 of the Official Code of Georgia Annotated, relating to when a child
may be fingerprinted or photographed and confidentiality of information, is amended by
revising subsection (e) as follows:
“(e) Upon application of the child, fingerprints and photographs of a child shall be
removed from the file and destroyed if a petition alleging delinquency is not filed or the
proceedings are dismissed after either a petition is filed or the case is transferred to the
juvenile court as provided in Code Section 15-11-30.4 or the child is adjudicated not to be
a delinquent child. The court shall notify the deputy director of the Georgia Crime
Information Center when fingerprints and photographs are destroyed pursuant to this
subsection, and the Georgia Bureau of Investigation shall treat such records in the same

manner as expungedreeoerds criminal history record information restricted pursuant to
stbseetion{e)yof Code Section 35-3-37."
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PART IV
SECTION 4-1.

Chapter 3 of Title 35 of the Official Code of Georgia Annotated, relating to the Georgia
Bureau of Investigation, is amended by repealing Article 6A as enacted by HB 24,
substantially revising, superseding, and modernizing provisions relating to evidence during
the 2011-2012 biennium of the General Assembly, and enacting a new article to read as

follows:

"ARTICLE 6A

35-3-160.

(a) As used in this article, the term:

(1) 'Department’ means the Department of Corrections.

(2) 'Division' means the Division of Forensic Sciences of the Georgia Bureau of

Investigation.
(3) 'Detention facility' means a penal institution under the jurisdiction of the department

used for the detention of persons convicted of a felony, including penal institutions

operated by a private company on behalf of the department, inmate work camps, inmate

boot camps, probation detention centers, and parole revocation centers. Such term shall

also mean any facility operated under the jurisdiction of a sheriff used for the detention

of persons convicted of a felony including a county jail or county correctional facility.

(b) Any person convicted of a felony offense who is held in a detention facility or placed

on probation shall at the time of entering the detention facility or being placed on probation

have a sample of his or her blood, an oral swab, or a sample obtained from a noninvasive

procedure taken for DNA (deoxyribonucleic acid) analysis to determine identification

characteristics specific to the person. The provisions and requirements of this Code section

shall also apply to any person who has been convicted of a felony prior to July 1, 2011, and

who currently is incarcerated in a detention facility, serving a probation sentence, or

serving under the jurisdiction of the Board of Pardons and Paroles for such offense. Itshall

be the responsibility of the detention facility detaining or entity supervising a convicted

felon to collect the samples required by this Code section and forward the sample to the

division unless such sample has already been collected by the department or another

agency or entity.

(c) The analysis shall be performed by the division. The division shall be authorized to

contract with individuals or organizations for services to perform such analysis. The

identification characteristics of the profile resulting from the DNA analysis shall be stored

S. B. 80 (SUB)
-18 -



11 LC 29 4806S

629 and maintained by the bureau in a DNA data bank and shall be made available only as
630 provided in Code Section 35-3-163.

631 35-3-161.

632 (a) Each sample required pursuant to Code Section 35-3-160 from persons who are to be

633 incarcerated shall be withdrawn within the first 30 days of incarceration at the receiving

634 unit of the detention facility or at such other place as is designated by the department. Each

635 sample required pursuant to Code Section 35-3-160 from persons who are to be released

636 from a detention facility shall be withdrawn within the 12 months preceding such person's

637 release at a place designated by the department. The required samples from persons who

638 are not sentenced to a term of confinement shall be withdrawn as a condition of probation.

639 The division shall publish in its quality manuals the procedures for the collection and

640 transfer of samples to such division pursuant to Code Section 35-3-154. Personnel at a

641 detention facility shall implement the provisions of this Code section as part of the reqular

642 processing of offenders.

643 (b) Samples collected by oral swab or by a noninvasive procedure may be collected by any

644 individual who has been trained in the procedure. Only a correctional health nurse

645 technician, physician, reqistered professional nurse, licensed practical nurse, graduate

646 laboratory technician, or phlebotomist shall withdraw any sample of blood to be submitted

647 for analysis. No civil liability shall attach to any person authorized to take a sample as

648 provided in this article as a result of the act of taking a sample from any person submitting

649 thereto, provided the sample was taken according to recognized medically accepted

650 procedures. However, no person shall be relieved from liability for negligence in the

651 withdrawing of any blood sample.

652 (c) Chemically clean sterile disposable needles shall be used for the withdrawal of all

653 samples of blood. The containers for blood samples, oral swabs, and the samples obtained

654 by noninvasive procedures shall be sealed and labeled with the subject's name, social

655 security number, date of birth, race, and gender plus the name of the person collecting the

656 sample and the date and place of collection. The containers shall be secured to prevent

657 tampering with the contents. The steps set forth in this subsection relating to the taking,

658 handling, identification, and disposition of samples are procedural and not substantive.

659 Substantial compliance therewith shall be deemed to be sufficient. The samples shall be

660 transported to the division not more than 15 days following withdrawal and shall be
661 analyzed and stored in the DNA data bank in accordance with Code Sections 35-3-162 and
662 35-3-163.
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663 35-3-162.

664 Whether or not the results of an analysis are to be included in the data bank, the bureau

665 shall conduct the DNA analysis in accordance with procedures adopted by the bureau to

666 determine identification characteristics specific to the individual whose sample is being

667 analyzed. The director or his or her designated representative shall complete and maintain

668 on file a form indicating the name of the person whose sample is to be analyzed, the date

669 and by whom the sample was received and examined, and a statement that the seal on the

670 container containing the sample had not been broken or otherwise tampered with. The

671 remainder of a sample submitted for analysis and inclusion in the data bank pursuant to

672 Code Section 35-3-160 may be divided, if possible, labeled as provided for the original

673 sample, and securely stored by the bureau in accordance with specific procedures of the

674 bureau to ensure the integrity and confidentiality of the samples. All or part of the

675 remainder of that sample may be used only to create a statistical data base provided no

676 identifying information on the individual whose sample is being analyzed is included or

677 for retesting by the bureau to validate or update the original analysis. A report of the

678 results of a DNA analysis conducted by the bureau as authorized, including the identifying

679 information, shall be made and maintained at the bureau. Except as specifically provided

680 in this Code section and Code Section 35-3-163, the results of the analysis shall be securely

681 stored and shall remain confidential.

682 35-3-163.

683 (a) It shall be the duty of the bureau to receive samples and to analyze, classify, and file

684 the results of DNA identification characteristics of samples submitted pursuant to Code

685 Section 35-3-160 and to make such information available as provided in this Code section.

686 The results of an analysis and comparison of the identification of the characteristics from

687 two or more biological samples shall be made available directly to federal, state, and local

688 law enforcement officers upon a request made in furtherance of an official investigation

689 of any criminal offense. A request may be made by personal contact, mail, or electronic

690 means. The name of the requestor and the purpose for which the information is requested

691 shall be maintained on file with the bureau.

692 (b) Upon request from a prosecutor or law enforcement agency, the bureau may compare

693 a DNA profile from an analysis of a sample from a suspect in a criminal investigation

694 where the sample was obtained through a search warrant, consent of the suspect, court

695 order, or other lawful means to DNA profiles lawfully collected and maintained by the

696 bureau. The bureau shall not add a DNA profile of any such suspect to any DNA data bank

697 except upon conviction as provided in this article.
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(c)(1) Upon his or her request, a copy of the request for search shall be furnished to any

person identified and charged with an offense as the result of a search of information in

the data bank. Only when a sample or DNA profile supplied by the reguestor

satisfactorily matches the requestor's profile in the data bank shall the existence of data

in the data bank be confirmed or identifying information from the data bank be

disseminated.

(2) The name of the convicted felon whose profile is contained in the data bank may be

related to any other data bases which are constructed for law enforcement purposes and

may be disseminated only for law enforcement purposes.

(3) Upon a showing by the accused in a criminal proceeding that access to the DNA data

bank is material to the investigation, preparation, or presentation of a defense at trial or

in a postconviction proceeding, a superior court having proper jurisdiction over such

criminal proceeding shall direct the bureau to compare a DNA profile which has been

generated by the accused through an independent test against the data bank, provided that

such DNA profile has been generated in accordance with standards for forensic DNA

analysis adopted pursuant to 42 U.S.C. Section 14131.

(d) The bureau shall develop procedures governing the methods of obtaining information

from the data bank in accordance with this Code section and procedures for verification of

the identity and authority of the requestor. The bureau shall specify the positions in that

agency which require regular access to the data bank and samples submitted as a necessary

function of the job.

(e) The bureau may create a separate statistical data base comprised of DNA profiles of

samples of persons whose identity is unknown. Nothing in this Code section or Code

Section 35-3-164 shall prohibit the bureau from sharing or otherwise disseminating the

information in the statistical data base with law enforcement or criminal justice agencies

within or outside the state.

(f) The bureau may charge a reasonable fee to search and provide a comparative analysis

of DNA profiles in the data bank to any authorized law enforcement agency outside of this

state.

35-3-164.

(a) Any person who, without authority, disseminates information contained in the data

bank shall be quilty of a misdemeanor. Any person who disseminates, receives, or

otherwise uses or attempts to so use information in the data bank, knowing that such

dissemination, receipt, or use is for a purpose other than as authorized by law, shall be

quilty of a misdemeanor of a high and aggravated nature.
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733 (b) Except for purposes of law enforcement or as authorized by this article, any person

734 who, for purposes of having DNA analysis performed, obtains or attempts to obtain any

735 sample submitted to the division for analysis shall be quilty of a felony.

736 35-3-165.

737 (a) A person whose DNA profile has been included in the data bank pursuant to this article

738 may request that it be expunged on the grounds that the conviction on which the authority

739 for including his or her DNA profile was based has been reversed and the case dismissed.

740 The bureau shall purge all records and identifiable information in the data bank pertaining

741 to the person and destroy all samples from the person upon receipt of a written request that

742 such data be expunged, pursuant to this Code section, and a certified copy of the court

743 order reversing and dismissing the conviction.
744 (b) A DNA sample obtained in good faith shall be deemed to have been obtained in

745 accordance with the requirements of this article and its use in accordance with this article

746 is authorized until a court order directing expungement is obtained and submitted to the

747 bureau.”

748 PART V
749 SECTION 5-1.
750 (a) Parts I, I, and V of this Act shall become effective upon its approval by the Governor

751 orupon its becoming law without such approval, except as otherwise provided by subsection
752  (b) of this section.
753 (b)(1) Part IV of this Act shall become effective only if HB 24, substantially revising,

754 superseding, and modernizing provisions relating to evidence, is enacted during the
755 2011-2012 biennium of the General Assembly and becomes law on or before January 1,
756 2013, in which case Part IV of this Act shall become effective on the same date that said

757 HB 24 becomes effective.

758 (2) Part Il of this Act shall stand repealed if and when Part IV of this Act becomes
759 effective as provided by paragraph (1) of this subsection.

760 (3) If said HB 24 does not become law on or before January 1, 2013, as provided by
761 paragraph (1) of this subsection, then Part IV of this Act shall stand repealed on
762 January 1, 2013.

763 (c) Part 111 of this Act shall become effective only if:

764 (1) Funds are specifically appropriated for purposes of this Act in an appropriations Act
765 making specific reference to this Act and only if funds so appropriated become available

766 for expenditure; or
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767 (2) Funds are otherwise made available to the Georgia Bureau of Investigation for

768 purposes of this Act, provided that the director of the bureau shall certify in writing to the

769 Office of Legislative Counsel, as staff for the Code Revision Commission, that funds
770 have been made available for such purposes and the date such funds became available.
771 SECTION 5-2.

772  All laws and parts of laws in conflict with this Act are repealed.
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