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Senate Bill 42
By: Senators Smith of the 52nd, Wiles of the 37th, Hill of the 4th, Hamrick of the 30th and
Hill of the 32nd

AS PASSED SENATE

A BILL TO BE ENTITLED
AN ACT

To amend Chapter 12 of Title 17 of the Official Code of Georgia Annotated, the "Georgia
Indigent Defense Act of 2003," so as to extensively revise said Act; to reconstitute the
GeorgiaPublic Defender Standards Council with new membership; to change the powersand
duties of the council and provide that it shall be an advisory body; to provide for the Georgia
Public Defender Standards Agency as an agency of the state; to provide for its director and
the powers and duties and operations of the agency and the director; to provide that the
director shall have the control and management of the agency and shall exercise supervision
with respect to circuit public defenders and carry out other duties formerly vested in the
council; to provide for procedures for the removal of a circuit public defender from office;
to provide for other related matters; to provide for effective dates; to repeal conflicting laws;

and for other purposes.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF GEORGIA:

SECTION 1.
Chapter 12 of Title 17 of the Official Code of Georgia Annotated, the 'Georgia Indigent
Defense Act of 2003," is amended by revising Code Sections 17-12-1 through 17-12-10.1,
which Code sections relate to the Georgia Public Standards Council and its director and

operations, as follows:

"17-12-1.

(&) This chapter shall be known and may be cited as the 'Georgia Indigent Defense Act of
2003.

(b) The Georgia Public Defender Standards Council shall be an thdependent-ageney

advisory body within the executive branch of state government.

(c) The Georgia Public Defender Agency shall be an independent agency within the

executive branch of state government. The eetriett agency shall be responsible for assuring

that adequate and effective legal representation is provided, independently of political
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considerations or private interests, to indigent persons who are entitled to representation

under this chapter.

17-12-2.

As used in this chapter, the term:

(0.5) 'Agency' means the Georgia Public Defender Agency under the direction of the

director.

(1) 'Assistant public defender' means an attorney who is employed by any circuit public

defender.

(2) 'Circuit public defender' means the head of a public defender office providing

indigent defense representation within any given judicial circuit of this state.

(3) 'Circuit public defender office’ means the office of any of the several circuit public

defenders.

(4) 'Council' means the Georgia Public Defender Standards Council.

(5) 'Director' means the director of the Georgia Public Defender Agency Standards

Cothet.

(6) 'Indigent person' or 'indigent defendant’ means:
(A) A person charged with a misdemeanor, violation of probation, or a municipal or
county offense punishable by imprisonment who earns less than 100 percent of the
federal poverty guidelines unless there is evidence that the person has other resources
that might reasonably be used to employ a lawyer without undue hardship on the person
or his or her dependents;
(B) A juvenile charged with a delinquent act or a violation of probation punishable by
detention whose parents earn less than 125 percent of the federal poverty guidelines
unless there is evidence that the juvenile or his or her parents have other resources that
might reasonably be used to employ a lawyer without undue hardship on the juvenile,
his or her parents, or the parent's dependents; and
(C) A person charged with a felony who earns or, in the case of a juvenile, whose
parents earn, less than 150 percent of the federal poverty guidelines unless there is
evidence that the person has other resources that might reasonably be used to employ
a lawyer without undue hardship on the person, his or her dependents, or, in the case
of a juvenile, his or her parents or the parent's dependents.

In no case shall a person whose maximum income level exceeds 150 percent of the

federal poverty level or, in the case of a juvenile, whose household income exceeds 150

percent of the federal poverty level be an indigent person or indigent defendant.

(7) 'Legislative oversight committee’ means the Legislative Oversight Committee for the

Georgia Public Defender Standards-Cotnct Agency.
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(8) 'Public defender' means an attorney who is employed in a circuit public defender

office or who represents an indigent person pursuant to this chapter.

17-12-3.
(a) There is created the Georgia Public Defender Standards Council to be composed of 15
members.

(b) Not later than 60 days after the effective date of this subsection, the council shall be

reconstituted as a new advisory body with new members appointed in 2009. The members

serving on the council immediately prior to the effective date of this subsection shall cease

to serve on the effective date of this subsection, but such prior members shall be eligible

for reappointment in 2009 to succeed themselves or to fill another position on the council.

Ten members of the council shall be appointed as follows:

(1) Two members shall be appointed by the Governor; and four members shall be

appointed by the Lieutenant Governor; and the Speaker of the House of Representatives;

Coturt-of-Appeals as further set forth in paragraph (2) of this subsection. Except as
provided in paragraph (3.1) of this subsection, the members of the council shall be
individuals with significant experience working in the criminal justice system or who
have demonstrated a strong commitment to the provision of adequate and effective

representation of indigent defendants. The members shall serve terms of four years:

(2) The members appointed pursuant to paragraph (1) of this subsection shall be chosen

so that each of the ten judicial administration districts in this state is represented and so
that each appointing authority shall rotate the particular judicial administration district
for which he or she is responsible for appointing. The appointments shall be as follows:
(A) For the initial appointments in 2009:
(1) The Governor shall appoint one person who resides in judicial administration
district 1 and one person who resides in judicial administration district 2;
(i) The Lieutenant Governor shall appoint one person who resides in judicial
administration district 3 antt, one person who resides in judicial administration district

4. one person who resides in judicial administration district 7, and one person who

resides in judicial administration district 8; and

(iii) The Speaker of the House of Representatives shall appoint one person who

resides in judicial administration district 5, anet one person who resides in judicial
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97 administration district 6z, one person who resides in judicial administration district 9,
98 and one person who resides in judicial administration district 10;
99
100
101
102
103
104
105
106
107 (B) For the first subsequent council appointments:
108 (i) The Governor shall appoint one person who resides in judicial administration
109 district 3 and one person who resides in judicial administration district 4;
110 (i) The Lieutenant Governor shall appoint one person who resides in judicial
111 administration district 5, anet one person who resides in judicial administration district
112 6, one person who resides in judicial administration district 9, and one person who
113 resides in judicial administration district 10; and
114 (iti) The Speaker of the House of Representatives shall appoint one person who
115 resides in judicial administration district 1, one person who resides in judicial
116 administration district 2, one person who resides in judicial administration district 7,
117 and one person who resides in judicial administration district 8:.
118
119
120
121
122
123
124
125
126 (C) For the second subsequent council appointments:
127 (i) The Governor shall appoint one person who resides in judicial administration
128 district 5 and one person who resides in judicial administration district 6;
129 (i) The Lieutenant Governor shall appoint one person who resides in judicial
130 administration district 1, one person who resides in judicial administration district 2,
131 one person who resides in judicial administration district 7, and one person who
132 resides in judicial administration district 8; and
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133 (i) The Speaker of the House of Representatives shall appoint one person who
134 resides in judicial administration district 3, one person who resides in judicial
135 administration district 4, one person who resides in judicial administration district 9,
136 and one person who resides in judicial administration district 10z,

137

138

139

140

141

142

143

144

145 (D) For the third subsequent council appointments:

146 (1) The Governor shall appoint one person who resides in judicial administration
147 district 7 and one person who resides in judicial administration district 8;

148 (i) The Lieutenant Governor shall appoint one person who resides in judicial
149 administration district 3, one person who resides in judicial administration district 4,
150 one person who resides in judicial administration district 9, and one person who
151 resides in judicial administration district 10;

152 (iii) The Speaker of the House of Representatives shall appoint one person who
153 resides in judicial administration district 1, anet one person who resides in judicial
154 administration district 2;, one person who resides in judicial administration district 5,
155 and one person who resides in judicial administration district 6.

156

157

158

159

160

161

162

163

164 (E) For the fourth subsequent council appointments:

165 (1) The Governor shall appoint one person who resides in judicial administration
166 district 9 and one person who resides in judicial administration district 10;

167 (i) The Lieutenant Governor shall appoint one person who resides in judicial
168 administration district 1 anet, one person who resides in judicial administration district
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2, one person who resides in judicial administration district 5, and one person who

resides in judicial administration district 6;

(ili) The Speaker of the House of Representatives shall appoint one person who
resides in judicial administration district 3 ane, one person who resides in judicial

administration district 4=, one person who resides in judicial administration district 7,

and one person who resides in judicial administration district 8.

All subsequent appointments shall continue on, with the entire cycle starting over again
as specified in subparagraph (A) of this paragraph;

(3) The eleventh member shall be one circuit public defender who shall serve on the
council. After the initial appointments as set forth in paragraph (4) of this subsection, the
circuit public defender to serve on the council shall be elected by a majority vote of all
the circuit public defenders. The circuit public defender councilmember shall serve terms
of two years;

(3.1) Four members of the council shall be county commissioners who have been elected
and are serving as members of a county governing authority in this state. The county
commissioner councilmembers shall be appointed by the Governor on or before Juty-1;

2008; the effective date of this paragraph and shall be from different geographic regions

of this state. The Governor may solicit recommendations for such appointees from the
Association County Commissioners of Georgia.  Each county commissioner
councilmember shall serve terms of four years; provided, however, that the initial
appointments shall be for one, two, three, and four years, respectively, as designated by
the Governor for each appointment, and thereafter, such members shall serve terms of
four years. A county commission councilmember shall be eligible to serve so long as he
or she retains the office by virtue of which he or she is serving on the council;

(4) Exceptas provided in paragraph (3.1) of this subsection, all initial appointments shall
be made to become members of the council en3thy-1-2063 not later than 60 days after
the effective date of this paragraph, and their successors shall become members of the

council on July 1 following their appointment. Fhe—initial-appointees—from—the
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The person representing the circuit defender position on the initial council shall be

engaged on a full-time basis in the provision of criminal defense to the indigent;

(5) Any vacancy for a member appointed pursuant to paragraphs (1), (2), and (3.1) of

this subsection shall be filled by the appointing authority, and such appointee shall serve

the balance of the vacating member's unexpired term; and

(6) Any vacancy for a member appointed pursuant to paragraph (3) of this subsection

shall be the successor to the circuit public defender as set forth in subsection (e) of Code

Section 17-12-20.
(¢) In making the appointments for ten members of the council as provided in
paragraph (2) of subsection (b) of this Code section, the appointing authorities shall seek
to identify and appoint persons who represent a diversity of backgrounds and experience
and shall solicit suggestions from the State Bar of Georgia, state and local bar associations,
the Georgia Association of Criminal Defense Lawyers, the councils representing the
various categories of state court judges in Georgia, and the Prosecuting Attorneys' Council
of the State of Georgia, as well as from the public and other interested organizations and
individuals within this state. The appointing authorities shall not appoint a prosecuting
attorney as defined in paragraph (6) of Code Section 19-13-51, any employee of a

prosecuting attorney's office, or an employee of the Prosecuting Attorneys' Council of the

State of Georgia to serve on the council.

17-12-4.
(a) The eetnett agency:
(1) Shall be a legal entity;
(2) Shall have perpetual existence;
(3) May contract;
(4) May own property;
(5) May accept funds, grants, and gifts from any public or private source, which shall be
used to defray the expenses incident to implementing its purposes;
(6) May adopt and use an official seal;
(7) May establish a principal office;
(8) May hire such administrative and clerical personnel as may be necessary and

appropriate to fulfill its purposes; and
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241 (9) Shall have such other powers, privileges, and duties as may be reasonable and
242 necessary for the proper fulfillment of its purposes.

243  (b) The eounett director shall establish auditing procedures as may be required in

244 connection with the handling of public funds. The state auditor shall be authorized and
245 directed to make an annual audit of the transactions of the eetrieH agency and to make a
246 complete report of the same to the General Assembly. The annual audit shall disclose all
247 moneys received by the eettrett agency and all expenditures made by the eetrett agency
248 by revenue source, including all programs and special projects itemized in the General
249 Appropriations Act. The annual audit shall include an itemization by revenue source of
250 encumbered and reserved money. Revenue sources shall include each county governing
251 authority's expenditures which are made pursuant to Code Sections 17-12-31 and 17-12-32
252 and city or county expenditures which are made pursuant to subsection (d) of Code Section
253 17-12-23. The state auditor shall also make an audit of the affairs of the eeuneH agency
254 at any time when requested to do so by amajortty-of-the-counet the director or by the
255 Governor or General Assembly.

256 (c) The estrett agency may not provide compensation from its funds to any administrative
257 or clerical personnel employed by the eetirett agency if the personnel are then receiving
258 retirement compensation from any retirement or pension fund created by Title 47 to
259 provide compensation for past services as a judicial officer, prosecuting attorney, indigent
260 defense attorney, court officer, or law enforcement officer except for county or municipal

261 retirement funds.

262 17-12-5.
263 (a) To be eligible for appointment as the director, a candidate shall be a member in good
264 standing of the State Bar of Georgia with at least seven years' experience in the practice of

265 law.

266 tfieatt i tate: The director shall be appointed by the
267 Governor and shall serve at the pleasure of the Governor.

268 (b)(1) Thedirector shall work with and provide support services and programs for circuit
269 public defender offices and other attorneys representing indigent persons in criminal or
270 juvenile cases in order to improve the quality and effectiveness of legal representation of
271 such persons and otherwise fulfill the purposes of this chapter. Such services and
272 programs shall include, but shall not be limited to, technical, research, and administrative
273 assistance; educational and training programs for attorneys, investigators, and other staff;
274 assistance with the representation of indigent defendants with mental disabilities;
275 assistance with the representation of juveniles; assistance with death penalty cases; and
276 assistance with appellate advocacy.
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(2) The director may establish divisions within the office to administer the services and
programs as may be necessary to fulfill the purposes of this chapter. The director shall
establish a mental health advocacy division and the Georgia capital defender division.

(3) The director may hire and supervise such staff employees and may contract with
outside consultants on behalf of the office as may be necessary to provide the services

contemplated by this chapter.

(c) The director shall have and may exercise the following power and authority:

(1) The power and authority to take or cause to be taken any or all action necessary to
perform any indigent defense services or otherwise necessary to perform any duties,
responsibilities, or functions which the eetnett agency is authorized by law to perform
or to exercise any power or authority which the eetnet agency is authorized by law to
exercise; and

(2) The power and authority to make, promulgate, enforce, or otherwise require
compliance with any and all rules, regulations, procedures, or directives necessary to
perform any indigent defense services, to carry into effect the minimum standards and
procedures promulgated by the eetrett agency, or otherwise necessary to perform any
duties, responsibilities, or functions which the eetnrett agency is authorized by law to

perform,

(d) The director shall:

(1) Prepare and submit to-the-cotneH-aproposed the budget for the eetrett agency. The
director shall also prepare and submit an annual report containing pertinent data on the

operations, costs, and needs of the eetneH agency and such other information as the
eotnet Governor may require;
(2) Develop such rules, policies, procedures, regulations, and standards as may be

necessary to carry out the provisions of this chapter and comply with all applicable laws,

standards, and regulations;ant-stbmitt-these-to-the-cotnret-forapprovat;
(3) Administer and coordinate the operations of the agency eetnet—ane—stpervise

(4) Maintain proper records of all financial transactions related to the operation of the
eotnett agency;

(5) At the director's discretion, solicit and accept on behalf of the eeunrett agency any
funds that may become available from any source, including government, nonprofit, or

private grants, gifts, or bequests;
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(6) Coordinate the services of the eottnett agency with any federal, county, or private
programs established to provide assistance to indigent persons in cases subject to this
chapter and consult with professional bodies concerning the implementation and
improvement of programs for providing indigent services;

(7) Provide for the training of attorneys and other staff involved in the legal
representation of persons subject to this chapter;

(8) Attend all council meetings;exeeptthose-meetings-orportions-thereof-that-aderess

CJUT U U AU U UV<a U Ul U

(9) Ensure that the expenditures of the eetriet agency are not greater than the amounts
budgeted or available from other revenue sources;

(10) Hirerwith-thependingapprovat-ofthe-cotnett; a mental health advocate who shall

serve as director of the division of the office of mental health advocacy;

(11) Hirerwiththependingapproval-efthecounett; the capital defender who shall serve
as the director of the division of the office of the Georgia capital defender; and

(12) Evaluate each circuit public defender's job performance. ang-cemmticate-his-or
herfinds | it-and

‘13’ F6| |0|||| 0t||6| dUEieS as Elle C@U“Cil |||ay aSSig”.

17-12-6.
(a) The eotnett agency shall assist the public defenders throughout the state in their efforts

to provide adequate legal defense to the indigent. Assistance may include:

(1) The preparation and distribution of a basic defense manual and other educational
materials;

(2) The preparation and distribution of model forms and documents employed in indigent
defense;

(3) The promotion of and assistance in the training of indigent defense attorneys;

(4) The provision of legal research assistance to public defenders; and

(5) The provision of such other assistance to public defenders as may be authorized by

law.

(b) The eounet director:

(1) Shall be the fiscal officer for the circuit public defender offices and shall account for
all moneys received from each governing authority; and
(2) Shall collect, maintain, review, and publish records and statistics for the purpose of

evaluating the delivery of indigent defense representation in Georgia.

S.B.42
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347 17-12-7.

348 (a) All members of the council shall at all times act in the best interest of indigent
349  defendants who are receiving legal representation under the provisions of this chapter.
350 (b) All members of the council shall be entitled to vote on any matter coming before the
351 council unless otherwise provided by law or by rules adopted by the council concerning
352 conflicts of interest.

353  (c) Each member of the council shall serve until a successor has been appointed. Removal
354 of council members shall be for cause and shall be in accordance with policies and
355 procedures adopted by the council.

356 (d) Unless otherwise provided in this article, a quorum shall be a majority of the members
357 of the council who are then in office, and decisions of the council shall be by majority vote
358 of the members present;exeep i

359
360
361 i -12- i i -12-

362 (e) The council shall meet at least quarterly and at such other times and places as it deems

363 necessary or convenient for the performance of its duties.

364 (F) The council shall elect a chairperson and such officers from the members of the council
365 as it deems necessary and shall adopt such rules for the transaction of its business as it
366 desires. The chairperson and officers shall serve for a term of two years and may be
367 removed without cause by a vote of two-thirds of the members of the entire council and for
368 cause by a majority vote of the entire council. The chairperson shall retain a vote on all
369 matters except those in which the chairperson has a conflict of interest or the removal of
370  the chairperson for cause. The council shall keep and maintain minutes of all council
371 meetings.

372 (9) The members of the council shall receive no compensation for their services but shall
373 be reimbursed for their actual expenses incurred in the performance of their duties as
374 members of the council. Any expenses incurred by the council shall be paid from the

375 general operating budget of the eeturieH agency.

376  17-12-8.

377 (@) The council shall approve recommend the development and improvement of programs
378 which provide legal representation to indigent persons and juveniles.

379 (b) The council shall appreve—ant—tmplement recommend programs, services, rules,
380 policies, procedures, regulations, and standards as may be necessary to fulfill the purposes
381 and provisions of this chapter and to comply with all applicable laws governing the rights

382 of indigent persons accused of violations of criminal law.

S.B.42
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383 (c) All rules, regulations, policies, and standards that are promulgated recommended by

384  thecouncil and adopted, with or without changes, by the director shall be publicly available

385  for review and shall be posted on the eetnett's agency's website. Each rule, regulation,
386 policy, and standard shall identify the date upon which such rule, regulation, policy, and
387 standard took effect.

388 17-12-9.

389  The eotnet agency shall be authorized to conduct or approve for credit or reimbursement,
390 or both, basic and continuing legal education courses or other appropriate training
391 programs for the circuit public defenders or their staff members. The eounet agency, in
392 accordance with such rules as it the director shall adopt, shall be authorized to provide
393 reimbursement, in whole or in part, for the actual expenses incurred by any circuit public
394 defender or their staff members in attending any approved course or training program from
395 funds as may be appropriated or otherwise made available to the eotrett agency. The
396 circuit public defenders or their staff members shall be authorized to receive
397 reimbursement for actual expenses incurred in attending approved courses or training
398 programs. The eetnet director shall adopt rules governing the approval of courses and
399 training programs for credit or reimbursement as may be necessary to administer this Code

400  section properly.

401 17-12-10.
402 (a) The eouneH director shall prepare annually a report of ts the agency's activities in

403  order to provide the General Assembly, the Governor, and the Supreme Court of Georgia
404  with an accurate description and accounting of the preceding year's expenditures and
405 revenue, including moneys received from cities and county governing authorities. Such
406 report shall include a three-year cost projection and anticipated revenues for all programs
407 defined in the General Appropriations Act.

408 (b) The eounett director shall provide to the General Assembly, the Governor, and the
409 Supreme Court of Georgia a detailed analysis of all grants and funds, whether public or
410 private, applied for or granted, together with how and in what manner the same are to be
411 utilized and expended.

412 (c) The eounett director shall prepare annually a report in order to provide the General
413 Assembly and the Governor with information on the eetne's director's assessment of the
414 delivery of indigent defense services, including, but not limited to, the costs involved in
415 operating each program and each governing authority's indigent person verification system,

416 methodology used, costs expended, and savings realized.

S.B.42
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417  17-12-10.1.

418 (a) There is created the Legislative Oversight Committee for the Georgia Public Defender
419  Agency Standards-Counett which shall be composed of eight persons: three members of
420  the House of Representatives appointed by the Speaker of the House of Representatives,
421 three members of the Senate appointed by the Senate Committee on Assignments or such
422 person or entity as established by Senate rule, and one member of the House of
423 Representatives and one member of the Senate appointed by the Governor. The members
424 of such committee shall be selected within ten days after the convening of the General
425 Assembly in each odd-numbered year and shall serve until their successors are appointed.
426 (b) The Speaker of the House of Representatives shall appoint a member of such
427 committee to serve as chairperson, and the Senate Committee on Assignments or such
428 person or entity as established by Senate rule shall appoint one member of the committee
429 to serve as vice chairperson during each even-numbered year. The Senate Committee on
430 Assignments or such person or entity as established by Senate rule shall appoint a member
431 of such committee to serve as chairperson, and the Speaker of the House of Representatives
432 shall appoint one member to serve as vice chairperson during each odd-numbered year.
433 Such committee shall meet at least three times each year and, upon the call of the
434 chairperson, at such additional times as deemed necessary by the chairperson.

435 (c) It shall be the duty of such committee to review and evaluate:

436 (1) Information on new programs submitted by the council;

437 (2) Information on rules, regulations, policies, and standards proposed by the council;
438 (3) The strategic plans for the eetrett agency;

439 (4) Program evaluation reports and budget recommendations of the eettreH agency;
440 (5) The fiscal impact of fees and fines on counties;

441 (6) The reports submitted pursuant to Code Section 15-21A-7 in order to identify, among
442 other things, opportunities to reduce or consolidate fees, fines, and surcharges; and
443 (7) Such other information or reports as deemed necessary by such committee.

444 (d) The council and director shall cooperate with such committee and provide such
445 information or reports as requested by the committee for the performance of its functions.
446 (e) The eounett director shall submit tts the agency's budget estimate to the director of the
447 Office of Planning and Budget in accordance with subsection (a) of Code Section
448  45-12-78.

449 () The legislative oversight committee shall make an annual report of its activities and
450 findings to the membership of the General Assembly and the Governor within one week
451 of the convening of each regular session of the General Assembly. The chairperson of such
452 committee shall deliver written executive summaries of such report to the members of the

453 General Assembly prior to the adoption of the General Appropriations Act each year.

S.B. 42
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454 (g) The members of such committee shall receive the allowances authorized for legislative
455 members of legislative committees. The funds necessary to pay such allowances shall
456 come from funds appropriated to the House of Representatives and the Senate.

457 (h) The legislative oversight committee shall be authorized to request that a performance
458  audit of the eetnett agency be conducted.”

459 SECTION 1A.

460 Said chapter is further amended by revising subsection (a) of Code Section 17-12-11, relating
461 to mental health advocacy division, duties, responsibilities, and management, as follows:
462 “(a) The mental health advocacy division shall represent in any court in this state indigent
463 persons found not guilty by reason of insanity at the time of the crime or found mentally
464 incompetent to stand trial and shall be the successor to the office of mental health advocacy
465 created by Article 4 of this chapter as it existed on June 30, 2008. Any assets or resources
466 of the office of mental health advocacy shall be transferred to the eetnett agency. The

467 mental health advocacy division office shall serve all counties of this state.”

468 SECTION 1B.

469 Said chapter is further amended by revising subsection (a) of Code Section 17-12-12, relating
470 to Georgiacapital defender division and duties, responsibilities, and management, as follows:
471  "(a) The Georgiacapital defender division shall represent all indigent persons charged with
472 a capital felony for which the death penalty is being sought in any court in this state and
473 shall be the successor to the Office of the Georgia Capital Defender created by Article 6
474 of this chapter as it existed on June 30, 2008. Any assets or resources of the Office of the
475 Georgia Capital Defender shall be transferred to the eetrictt agency. The Georgia capital

476 defender division shall serve all counties of this state.”

477 SECTION 2.

478 Said chapter is further amended by revising Code Sections 17-12-12.1, relating to the capital
479 defender division, and 17-12-13, relating to effective date, as follows:

480 "17-12-12.1.

481 (a) Ifthereisa conflict of interest such that the Georgia capital defender division is unable
482 to defend any indigent person accused of a capital felony for which the death penalty is
483 being sought, the director shall determine and appoint counsel to represent the defendant.
484  The director shall establish the contractual agreement with the defendant's counsel for
485 payment of representing the defendant, and, when feasible and prudent, a flat fee structure
486  shall be utilized.

S.B.42
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487 (b) A maximum of two attorneys shall be paid by the eetrett agency pursuant to a

488 contractual agreement or at an hourly rate established by the eetneH director with state

489  funds appropriated to the eetnett agency. State funds shall be appropriated to the eetnrett
490  agency for use by the Georgia capital defender division for the first $150,000.00 paid for
491 each death penalty case. Funding for attorney's fees and expenses between $150,000.01
492 and $250,000.00 for each death penalty case shall be paid through state appropriations for
493 75 percent of such attorney's fees and expenses, and the county governing authority where
494  the indictment was returned shall pay 25 percent of such attorney's fees and expenses.
495 Funding for all attorney's fees and expenses in excess of $250,000.00 for each death
496 penalty case shall be paid through state appropriations for 50 percent of such attorney's fees
497  andexpenses, and the county governing authority where the indictment was returned shall
498 pay 50 percent of such attorney's fees and expenses.

499 (c) The eotnett agency, with the assistance of the Georgia capital defender division, shall
500 establish guidelines for all expense requests for cases in which the death penalty is sought,
501 including, but not limited to, attorney's fees, expert witness fees, investigative fees, travel
502 and accommodation expenses, and copy and transcription costs.

503 (d) A county governing authority may provide supplemental compensation to counsel

504 appointed pursuant to this Code section.

505 1213
506 Reserved.
507 in-Code-Seetion1712-3-"

508 SECTION 3.

509 Said chapter is further amended by revising Code Section 17-12-20, relating to selection and
510 removal of circuit public defenders, as follows:

511 "17-12-20.

512 (a) Onand after July 1, 2008, there is created in each judicial circuit in this state a circuit
513 public defender supervisory panel to be composed of seven members. The Lieutenant
514 Governor, the Speaker of the House of Representatives, and the chief judge of the superior
515  court of the circuit shall each appoint one member. The Governor shall appoint four
516 members, two of which shall be members of the governing authority of the counties within
517 the judicial circuit for which such member is appointed to serve. A member of a governing
518 authority shall be eligible to serve so long as he or she retains the office by virtue of which
519  he or she is serving on the panel. Other than the county commissioner, members of the
520 circuit public defender supervisory panel shall be individuals with significant experience

521 working in the criminal justice system or who have demonstrated a strong commitment to
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522 the provision of adequate and effective representation of indigent defendants. A
523 prosecuting attorney as defined in paragraph (6) of Code Section 19-13-51, any employee
524 of a prosecuting attorney's office, or an employee of the Prosecuting Attorneys' Council of
525  the State of Georgia shall not serve as a member of the circuit public defender supervisory
526 panel after July 1, 2005. On and after July 1, 2008, no employees of the eotneH agency
527 shall serve as a member of the circuit public defender supervisory panel. Members of the
528 circuit public defender supervisory panel shall reside in the judicial circuit in which they
529  serve. The circuit public defender supervisory panel members shall serve for a term of five

530 years. Any vacancy for an appointed member shall be filled by the appointing authority.

531 "(b)(1) By majority vote of its membership, the circuit public defender supervisory panel
532 shall annually elect a chairperson and secretary and determine a quorum for the
533 transaction of business. The chairperson shall conduct the meetings and deliberations of
534 the panel and direct all activities. The secretary shall keep accurate records of all the
535 meetings and deliberations and perform such other duties as the chairperson may direct.
536 The panel may be called into session upon the direction of the chairperson or by the
537 eotneit director.

538 (2) By majority vote of its membership, the circuit public defender supervisory panel
539 shall appoint the circuit public defender in the circuit as provided in this article. The first
540 such appointments shall be made to take office on January 1, 2005, for terms of up to four
541 years. The initial appointments shall be for a term of up to four years. A circuit public
542 defender may be appointed for successive terms but shall not be reappointed if he or she
543 was removed pursuant to subsection (c) of this Code section.

544 (c) A circuit public defender may be removed for cause by-atajority-vote-of the-cotnet

545 arndHmayB ovethwithotutecause byavote ofFtwo- ds—6 § 6

546 cotnett as provided in Code Section 17-12-20.1.

547 (d) Acircuit public defender supervisory panel may convene at any time during its circuit

548 public defender's term of office and shall convene at least semiannually for purposes of
549 reviewing the circuit public defender's job performance and the performance of the circuit
550 public defender office. The council and circuit public defender shall be notified at least
551  two weeks in advance of the convening of the circuit public defender supervisory panel.
552 The circuit public defender shall be given the opportunity to appear before the circuit
553 public defender supervisory panel and present evidence and testimony. The chairperson
554 shall determine the agenda for the semiannual review process, but, at a minimum, such
555 review shall include information collected pursuant to subsection (c) of Code Section
556 17-12-24, usage of state and local funding, expenditures, and budgeting matters. The
557 chairperson shall make an annual report on or before the-thirtteth-day-of September 30 of

558 each year concerning the circuit public defender supervisory panel's findings regarding the
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559  job performance of the circuit public defender and his or her office to the eeuneH director
560 on a form provided to the panel by the eotnet director. If at any time the circuit public
561 defender supervisory panel finds that the circuit public defender is performing in a less than
562 satisfactory manner or finds information of specific misconduct, the circuit public defender
563 supervisory panel may by majority vote of its members adopt a resolution seeking review
564 of their findings and remonstrative action by the eetneH director. Such resolution shall
565  specify the reason for such request. All evidence presented and the findings of the circuit
566 public defender supervisory panel shall be forwarded to the eetireit director within 15 days
567 of the adoption of the resolution. Fhe-cotunct-shalntttate-action-on-thectreuttpublic
568  defende ervisory-panet'sre
569
570
571

572 (e) If a vacancy occurs for the position of circuit public defender, the chief judge of the

573  superior court of the circuit shall appoint an interim circuit public defender to serve until
574 the circuit public defender supervisory panel has appointed a replacement. The circuit
575 public defender supervisory panel shall appoint a replacement circuit public defender
576 within three months of the occurring of the vacancy. The replacement circuit public
577 defender shall not be any individual who has been removed by-the-cotnet pursuant to

578  subsection (c) of this Code section.”

579 SECTION 4.
580 Said chapter is further amended by adding a new Code section to read as follows:
581  "17-12-20.1.

582 (a) Whenever the director determines that an investigation of a circuit public defender

583 should be made as a result of criminal charges, alleged misconduct in office, or alleged

584 incapacity of the circuit public defender to perform the functions of the office, the director

585 shall notify the Governor. The Governor shall appoint two circuit public defenders and a

586 member of the council who shall constitute a committee to conduct an investigation. The

587 members of any such committee shall receive no compensation for their services but shall

588 be reimbursed for any expenses incurred in connection with the investigation from funds

589 available to the agency. Any member of the committee shall be authorized to administer

590 oaths to any witness before the committee. The committee shall make a report and

591 recommendation to the Governor within 30 days from the date of the appointment of the

592 committee.

593 (b) If the committee by majority vote recommends the suspension of the circuit public

594 defender, the Governor shall be authorized to suspend the circuit public defender for a
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595 period of up to 90 days. The Governor may extend such period of suspension once for an

596 additional 30 days. Upon a recommendation of suspension, the Governor shall also be

597 authorized to appoint a special prosecutor to bring a removal petition against the circuit

598 public defender pursuant to subsection (c) of this Code section based upon the evidence

599 provided by the committee.

600 (c)_A removal petition provided for in subsection (b) of this Code section shall be filed in

601 the superior court of the county of the circuit public defender's residence. The charges shall

602 be presented to the court in writing, with a copy provided to the circuit public defender at

603 least two weeks prior to trial. Grounds for removal from office shall be any sufficient

604 cause, including criminal charges, misconduct in office, or incapacity to perform the

605 functions of the office. The petition shall be heard by a superior court judge; provided,

606 however, that upon the motion of the circuit public defender, the facts shall be tried by a

607 jury.”

608 SECTION 5.

609 Said chapter is further amended by revising Code Section 17-12-22, relating to provision of
610 counsel in event of a conflict of interests, as follows:

611 "17-12-22.

612 (a) The eotnett director shall establish a procedure for providing legal representation in
613 cases where the circuit public defender office has a conflict of interest. Such procedure
614 may include, but shall not be limited to, the appointment of individual counsel on a
615 case-by-case basis or the utilization of another circuit public defender office when feasible.
616 It is the intent of the General Assembly that the eetnett director consider the most efficient

617 and effective systemto provide legal representation where the circuit public defender office
618 has a conflict of interest.

619 (b) The circuit public defender shall establish a method for identifying conflicts of interest
620 at the earliest possible opportunity. If there is a conflict of interest such that the circuit
621 public defender office cannot represent a defendant and an attorney who is not employed
622 by the circuit public defender office is appointed, such attorney shall have a contractual
623 relationship with the eeunet agency to represent indigent persons in conflict of interest
624 cases, and such relationship may include, but shall not be limited to, a flat fee structure.
625 (c) Attorneys who seek appointment in conflict cases shall have such experience or
626 training in the defense of criminal cases as is necessary in light of the complexity of the
627 case to which he or she is appointed and shall meet such qualifications, regulations, and

628  standards for the representation of indigent defendants as are established by the eothet
629  agency.”
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SECTION 6.
Said chapter is further amended by revising subsection (d) of Code Section 17-12-23, relating
to representation by circuit public defenders, as follows:
“(d) A city or county may contract with the circuit public defender office for the provision
of criminal defense for indigent persons accused of violating city or county ordinances or
state laws. If a city or county does not contract with the circuit public defender office, the
city or county shall be subject to all applicable rules, regulation, policies, and standards

adopted by the eetthett agency for representation of indigent persons in this state.”

SECTION 7.
Said chapter is further amended by revising subsection (c) of Code Section 17-12-24, relating
to operations of circuit public defenders, as follows:
"(c) The circuit public defender shall keep and maintain appropriate records, which shall
include the number of persons represented, including cases assigned to other counsel based
on conflict of interest; the offenses charged; the outcome of each case; the expenditures
made in carrying out the duties imposed by this chapter; and any other information

requested by the eotnett agency.”

SECTION 8.
Said chapter is further amended by revising Code Section 17-12-26, relating to budget
estimates, as follows:
"17-12-26.
The eetnett director shall prepare and submit to the director of the Office of Planning and
Budget tts a budget estimate necessary for fulfilling the purposes of this chapter in
accordance with Code Section 45-12-78. The eotneH agency shall be authorized to seek,
solicit, apply for, and utilize funds from any public or private source to use in fulfilling the

purposes of this chapter.”

SECTION 9.
Said chapter is further amended by revising paragraph (2) of subsection (a), subsection (b),
and subsection (h) of Code Section 17-12-27, relating to public defender staff, as follows:
"(2) Subjectto funds being appropriated by the General Assembly or otherwise available,
additional assistant public defenders as may be authorized by the eetnett director. In

authorizing additional assistant public defenders, the eettret director shall consider the

caseload, present staff, and resources available to each circuit public defender and shall

make authorizations as will contribute to the efficiency of individual circuit public
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663 defenders and the effectiveness of providing adequate legal defense for indigent
664 defendants.

665 (b) Each assistant public defender appointed pursuant to subsection (a) of this Code
666  section shall be classified based on education, training, and experience. The jobs of
667 assistant public defenders and the minimum qualifications required for appointment or
668 promotion to each job shall be established by the eetrett agency based on education,
669  training, and experience and in accordance with the provisions of Code Sections 17-12-30
670  and 17-12-34.

671 "(h) Notwithstanding the provisions of subsection (g) of this Code section, an employee
672 of a local public defender office who was an employee of the office on June 30, 2004, and
673  who becomes a circuit public defender or an employee of a circuit public defender office
674 before July 1, 2005, may elect, with the consent of the former employer and the consent
675 of the eetnett agency, to remain an employee of the entity for which the employee worked
676 as a local public defender; and such entity shall be his or her employer for all purposes,
677 including, without limitation, compensation and employee benefits. The right to make an
678 election pursuant to this subsection shall expire on July 1, 2005. The eotrett agency shall
679 reimburse the appropriate entity for compensation, benefits, and employer contributions
680 under the federal Social Security Act, but the total payment from the eeunett agency to the
681 entity on behalf of the employee shall not exceed the amount otherwise payable to or for

682 the employee under the circumstance where the employee had become a state employee.”

683 SECTION 10.

684  Said chapter is further amended by revising subsection (a) of Code Section 17-12-28, relating
685 to circuit public defender investigators, as follows:

686 "(a) Subject to the provisions of this Code section, the circuit public defender in each
687  judicial circuitis authorized to appoint one investigator to assist the circuit public defender
688 in the performance of his or her official duties in the preparation of cases for trial. Subject
689  to funds being appropriated by the General Assembly or otherwise available, the circuit
690 public defender in each judicial circuit may appoint additional investigators as may be
691 authorized by the eetnett director. In authorizing additional investigators, the eotunet
692  director shall consider the caseload, present staff, and resources available to each circuit
693 public defender and shall make authorizations as will contribute to the efficiency of
694 individual circuit public defenders and the effectiveness of circuit public defenders

695  throughout the state in providing adequate legal defense for indigent defendants.”
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SECTION 11.

Said chapter is further amended by revising subsection (a) of Code Section 17-12-29, relating
to circuit public defender personnel, as follows:
() Each circuit public defender is authorized to employ administrative, clerical, and
paraprofessional personnel as may be authorized by the eotnett director based on funds
appropriated by the General Assembly or otherwise available; provided, however, that each
circuit public defender shall be authorized not less than two such personnel. In authorizing

administrative, clerical, and paraprofessional personnel, the eotnett director shall consider

the caseload, present staff, and resources available to each circuit public defender and shall
make authorizations as will contribute to the efficiency of individual circuit public

defenders in providing effective criminal defense for indigent defendants.”

SECTION 12.
Said chapter is further amended by revising paragraphs (1) through (5) of subsection (c) of
Code Section 17-12-30, relating to classification and compensation of public defender staff,
as follows:
"(c)(1) The eouneit director shall establish salary ranges for each state paid position
authorized by this article or any other provision of law. Salary ranges shall be similar to
the state-wide and senior executive ranges adopted by the State Merit System of
Personnel Administration and shall provide for minimum, midpoint, and maximum
salaries not to exceed the maximum allowable salary. In establishing the salary ranges,
all amounts will be rounded off to the nearest whole dollar. The eotnett director may,
from time to time, revise the salary ranges to include across-the-board increases which
the General Assembly may from time to time authorize in the General Appropriations
Act.
(2) The circuit public defender shall fix the compensation of each state paid employee
appointed pursuant to this article in accordance with the job to which the person is
appointed and the appropriate salary range.
(3) All salary advancements shall be based on quality of work, training, and
performance. The salary of state paid personnel appointed pursuant to this article may
be increased at the first of the calendar month following the annual anniversary of the
person's appointment. No employee's salary shall be advanced beyond the maximum
established in the applicable pay range.
(4) Any reduction in salary shall be made in accordance with the salary range for the
position and the policies, rules, or regulations adopted by the eettrett director.
(5) The compensation of state paid personnel appointed pursuant to this article shall be

paid in equal installments by the eetnet agency as provided by this subsection from
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732 funds appropriated for such purpose. The eotnett director may authorize employees
733 compensated pursuant to this Code section to participate in voluntary salary deductions
734 as provided by Article 3 of Chapter 7 of Title 45.”

735 SECTION 13.

736 Said chapter is further amended by revising Code Section 17-12-32, relating to local
737 government contracts for personnel, as follows:

738  "17-12-32.

739 The governing authority of any county or municipality within the judicial circuit which
740 provides additional personnel for the office of circuit public defender may contract with
741  the eetneH agency to provide such additional personnel in the same manner as is provided
742 for state paid personnel in this article. Any such personnel shall be considered state
743 employees and shall be entitled to the same fringe benefits as other state paid personnel
744 employed by the circuit public defender pursuant to this article. The governing authority
745 of such county or municipality shall transfer to the eetnrett agency such funds as may be
746 necessary to cover the compensation, benefits, travel, and other expenses for such

747 personnel.”

748 SECTION 14.

749  Said chapter is further amended by revising Code Section 17-12-36, relating to alternative
750 service delivery systems, and Code Section 17-12-37, relating to effective date, as follows:
751 "17-12-36.

752 (a) Fhe—counctHmaypermita A judicial circuit composed of a single county t6 may
753 continue in effect an alternative delivery system if approved to do so under the law in effect
754 prior to the effective date of this subsection. to-the-one-setforthtr-this-articte+f:
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te)(b) Inthe eventan alternative delivery system is approved;thecounectt in operation, the

director shall annually review the operation of such system and determine whether such
system is meeting the standards as established by the eetnett director and is eligible to
continue operating as an approved alternative delivery system. In the event the eotunet
director determines that such system is not meeting the standards as established by the
eetnet director, the eounett director shall provide written notice to such system of the
deficiencies and shall provide such system an opportunity to cure such deficiencies.
£H(c) Inthe eventan alternative delivery system is approved in operation, it shall keep and
maintain appropriate records; which shall include the number of persons represented; the
offenses charged; the outcome of each case; the expenditures made in providing services;
and any other information requested by the eoetnett director.

fg)(d) In the event the eounet director disapproves an alternative delivery system etther
-tsinttiat-appheationor on annual review, such system may appeal such decision to the
Supreme Court of Georgia under such rules and procedures as shall be prescribed by the
Supreme Court.

th)(e) Anapproved alternative delivery system shall be paid by the eetnett agency, from
funds available to the eetrett agency, in an amount equal to the amount that would have
been allocated to the judicial circuit for the minimum salary of the circuit public defender,
the assistant circuit public defenders, the investigator, and the administrative staff,

exclusive of benefits, if the judicial circuit was not operating an alternative delivery system.
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804  17-12-37.
805 Reserved.
806
807
808

809 SECTION 15.

810 Said chapter isfurther amended by revising subsection (c) of Code Section 17-12-51, relating
811 to repayment of attorney's fees as a condition of probation, as follows:

812 “(c) Ifadefendant who is represented by a public defender, who is paid for entirely by the
813 state, enters a plea of nolo contendere, first offender, or guilty or is otherwise convicted,
814  the court may impose as a condition of probation repayment of all or a portion of the cost
815 for providing legal representation and other costs of the defense if the payment does not
816 impose a financial hardship upon such defendant or such defendant's dependent or
817 dependents. Such defendant shall make such payment through the probation department
818  tothe Georgia Public Defender Standards-Coetrett Agency for payment to the general fund
819  of the state treasury.”

820 SECTION 16.

821 Saidchapter isfurther amended by revising Code Section 17-12-80, relating to determination
822 of indigency, as follows:

823  "17-12-80.

824 (@) In order to retain funding as provided in Code Sections 15-21-74 and 15-21A-6, a
825 governing authority shall verify that the applicant qualifies as an indigent person. The
826 governing authority shall establish the methodology for verification and fund such process.
827 The governing authority shall produce auditable information to the eeunett agency to
828  substantiate its verification process as requested by the eettret-or+ts director.

829 (b) The eotnett director shall establish rules and regulations to determine approval of an

830 indigent person verification system and shall annually provide written notification to the
831 Georgia Superior Court Clerks' Cooperative Authority as to whether or not a governing
832 authority has an approved indigent person verification system.

833 (c) The governing authority shall advise the circuit public defender, if applicable, or the
834 administrator of the indigent defense system for the jurisdiction of the name of each person
835  who has applied for legal services and provide identifying information for those persons
836  who are financially eligible for services within one business day of such person's

837  application for services.”
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SECTION 17.

This Act shall become effective upon its approval by the Governor or upon its becoming law

without such approval.

SECTION 18.

All laws and parts of laws in conflict with this Act are repealed.
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